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"This case is an attenpt to inpose lender liability."* Tri-
Towns Shopping Center, Inc., appellant, appeals from a summary
j udgnent rendered against it and in favor of First Federal Savings
Bank of Western Maryland, appellee, by the Crcuit Court for
Al | egany County (Sharer, J., presiding). Appel l ant presents a
conpound question for our review

Did the Trial Court err in granting
summary judgnent where there were naterial
facts in dispute and the Appellee was not
entitled to judgnent in its favor as a matter
of | aw?

Standard of Review

In reviewing the grant of a summary judgnent notion, we are
concerned with whether a dispute of nmaterial fact exists. Arnold
Developer, Inc. v. Callins, 318 Md. 259, 262 (1990); Bachmannv. Glazer & Glazer,
Inc, 316 MJ. 405, 408 (1989); Kingv.Bankerd, 303 MJ. 98, 111 (1985);
Markey v. Wolf, 92 M. App. 137, 170-71 (1992). "A material fact is
a fact the resolution of which wll sonehow affect the outcone of
the case." King, 303 Md. at 111 (citing Lynx Inc.v. Ordnance Prods., Inc.,

273 Md. 1, 8 (1974)). "A dispute as to a fact "relating to grounds

! Fairfax Sav., F.SB. v. Kris Jen Ltd. Partnership, 338 Md. 1 (1995).
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upon which the decision is not rested is not a dispute with respect

to a material fact and such di spute does not prevent the entry of
summary judgnment.'"  Seaboard Sur. Co. v. Richard F. Kline, Inc., 91 M. App.

236, 242-43 (1992) (quoting Salisbury Beauty Schs. v. Sate Bd. of Cosmetologists,
268 Md. 32, 40 (1973)) (enphasis in original). W have further
opined that in order for there to be disputed facts sufficient to
render sunmary judgnent inappropriate "there nmust be evidence on
which the jury could reasonably find for the plaintiff." Seaboard,
91 Md. App. at 244.

The Court of Appeals has also stated that "the proper standard
for reviewm ng the granting of a sunmary judgnment notion should be

whet her the trial court was legally correct.” Heat& Power Corp.v. Air

Prods. & Chems, Inc,, 320 MJ. 584, 592 (1990) (citations omtted). The
trial court, in accordance with Maryland Rule 2-501(e), shall
render sunmmary judgnment forthwith if the notion and response show
that there is no genuine dispute as to any material fact and that
the noving party is entitled to judgnent as a matter of law. The
pur pose of the summary judgnent procedure is not to try the case or

to decide factual disputes, but to decide whether there is an issue
of fact that is sufficiently material to be tried. SeeCoffeyv. Derby
Seel Co., 291 M. 241, 247 (1981); Berkeyv. Delia, 287 M. 302, 304

(1980). Thus, once the noving party has provided the court with

sufficient grounds for sunmmary judgnent,
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[1]t is . . . incunbent upon the other party
to denonstrate that there is indeed a genuine

dispute as to a material fact. He does this by

producing factual assertions, under oath, based on the
personal know edge of the one swearing out an
affidavit, giving a deposition, or answering
i nterrogatories. "Bal d, unsupported state-
ments or conclusions of law are insufficient.”

Lowmanv. Consolidated Rail Corp., 68 Mi. App. 64, 70, cert.denied, 307 Md. 406
(1986) (citation omtted; enphasis added). Wth these consider-

ations in mnd, we turn to the case subjudice

The Facts

In the 1970s and 1980s, appellee lent to appellant, in two
transactions, the suns of $875,000 and $320,000. These |oans were
secured by nortgages and bill obligatories (notes) placed on the
prem ses of the Tri-Towns Shopping Center, Inc., owned by appel -
| ant .

On May 27, 1983, appellee agreed wth appellant that the
property could be conveyed to Torresdal e Plaza, Inc. (Torresdale),
upon its assunption of the two nortgages. During this transaction,
the nortgages were nodified by a loan nodification agreenent.
Under the terns of the various agreenents, appellant was to remain
liable for the repaynment of the nortgage suns even though Torres-
dal e had assuned the paynent. The property was then deeded (on
June 1, 1983) to Torresdale. During this transaction, appellant,
w th appellee's know edge, took back a nortgage from Torresdal e,

t hereby becom ng a junior |ienhol der.
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I n Septenber 1992, appellee caused foreclosure proceedi ngs
agai nst the subject property to be instituted. Thereafter, in
Decenber of 1992, appellant's exceptions to the report of sale were
uphel d, and the court declined to ratify the sale.

Subsequently, in June of 1993, appellee caused another
forecl osure proceeding to be fil ed. After the sale, appellant
again excepted to the report of sale. Wiile the matter of the
exceptions and the ratification of the sale was pendi ng, appell ant
and appellee entered into a settlenent agreenent, whereby appel |l ant
"withdrew its Exceptions” and appel |l ee "wai ved any deficiency claim
it had or may have had [agai nst appellant] under the ternms of the
nortgage." The sale was subsequently ratified.

Thereafter, in April of 1994, appellant brought suit against
appellee alleging in tw counts that appellee (1) tortiously
interfered in appellant's nortgage (the junior lien) arrangenents
with Torresdale and (2) denied appellant its rights as a junior
| i enhol der to have access to the property when appellant sought to
make needed repairs, the lack of which resulted in a deterioration
of the property to appellant's detrinent as a junior |ienholder.
Only the second count is at issue here.

Before the circuit court, appellee filed a notion for sunmary
judgment, alleging that the claimwas barred by resjudicata. Appel -

| ee's affidavit provided:

First Federal neither commtted any act
to inhibit Tri-Towns or WMrsh [appellant's
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president] from effecting necessary repairs
and mai ntenance to the Shopping Center nor
prohi bited Tri-Towns or Marsh from enforcing
the obligations of Torresdale, Tri-Towns,
and/or Marsh to effect such necessary repairs
and mai nt enance to the Shopping Center.

Marsh's affidavit, in his corporate capacity, 1in response,
provi ded:
That First Federal Savings Bank of West-

ern Maryland prohibited me fromentering upon

the property of Tri-Towns Shopping Center,

Inc., for making any repairs to the property,

i ncluding an offer nade by nme to inspect roofs

on the buildings which were |eaking at the

tine.
On August 30, 1995, the trial court granted appellee's notion for
summary judgnent as to appellant's second count. Count one was

di sm ssed by stipulation of the parties.

The Preclusive Effect of the Foreclosure Action
The exceptions filed by appellant in the final foreclosure
proceedi ng indicated that the appell ee:

1. . . . [Flail[ed] to account for or
di sclose any credit for rental paynents due
and payable by tenants of [appellant,] which
have in fact been paid to [appellee].

3. [Appellant] is the holder of a []u-
nior] Mrtgage on the property .

4. Torresdale Plaza, Inc., had agreed to
convey the subject property to [appellant] in
lieu of foreclosure .

5. . . . Torresdale Plaza, Inc., for-
warded to . . . [appellant] a copy of corre-
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spondence from [appellee] . . . prohibitin
the transfer of title [to appellant] . . . .

Thereafter, appellant and appellee filed a "Wthdrawal of
Excepti ons/ Wai ver of Deficiency Cains." It provided that the
exceptions were w thdrawn by appellant and that appellee waived its
right to seek a deficiency decree agai nst appellant. 1In relevant
part, the pleading noted that:

8. [Appellant] . . . filed Exceptions to
the Report of Sale .

10. [ Appel  ant] hereby withdrawfs its]
Exceptions to the Report of Sal e andconsent[ s] to
the immediate Ratification of the Sale as set forth in the Order
attached hereto and made a part hereof. [ Enphasi s added. ]

As we have previously noted, the only issue that is left for
us to resolve is the correctness of the trial court's granting of
the summary judgnment as to Count |1, which asserted that appellee
denied appellant its rights as a junior |ienholder during the
pendency of the foreclosure proceedings. Appellant, in essence,
al | eged that because appellee denied entry to appellant for it to
make repairs, the property had deteriorated and, therefore, it
brought less at the sale and appellant was thereby deprived of

access to a possible surplus.

The Law
The trial judge granted appellant's Mtion for Summary

Judgnment wi thout rendering an opinion. Accordingly, we wll
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address, as needed, the grounds all eged by appellee in its Mtion
for Summary Judgnent as that notion related to Count 1. Appellee
first alleged that the instant case was barred by resjudicata. I t
further alleged that the action was barred by reason of the
settl enent reached and filed in the foreclosure action, that it
owed no duty to appellant that was susceptible to breach, and that
appellant failed to join all necessary parties. In its affidavit,
appel |l ee averred, anong other things, that it applied the renta
income fromthe property towards its mai ntenance.

In its nmenorandum bel ow, appel |l ee asserted, in respect to the
resjudicata argunent, as it does here, the holding of the Court of
Appeal s i n Fairfax Sav., F.SB. v. Kris Jen Ltd. Partnership, 338 Md. 1 (1995), in
whi ch the Court of Appeals reversed this Court's reversal of the
trial court's resjudicata finding. Upon our review of KrisJen, and a
conpari son of the facts of this case with KrisJen, we concl ude t hat

the instant case is barred by the resjudicata ef fect of the foreclo-

sure proceeding. W shall affirm

Fairfax Savings F.S.B. v. Kris Jen Limited Partnership
In 1988, Kris Jen Limted Partnership (Kris Jen), the
nortgagor, borrowed $3,200,000 from Fairfax Savings, F.S.B
(Fairfax) for the purpose of constructing townhouses. The |oan was
secured by a deed of trust and the personal guarantee of the

principals of Kris Jen. 1In 1989, Fairfax, the nortgagee, notified
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Kris Jen that the loan was in default and subsequently comrenced
forecl osure proceedings. The property was sold at foreclosure and
when the report of sale was made, Kris Jen objected (excepted) to
the ratification of the sale

Thereafter, Kris Jen notified the trial court that it had no
objection "in the [forecl osure] proceedings" to the ratification of
the sale. Id. at 5 (brackets in original). Fairfax objected to the
w thdrawal of Kris Jen's exceptions and sought a court order that
woul d have resolved the exceptions in its favor. The court
permtted Kris Jen to wthdraw its exceptions and ratified the sale
W t hout resol ving the issues.

While these proceedings were underway, Kris Jen filed a
Sseparate suit against Fairfax that was still pending when the
report of sale was ratified. This second suit was the subject of
t he appeal. The Court of Appeals first sumarized the allegations
proffered by Kris Jen in its second anended conpl aint? as "options
escrow' allegations, "default inducing" allegations, and "workout
agreenent" all egations. The wor kout agreenent allegations also
i ncl uded assertions that Fairfax had breached a "fiduciary"” duty to
Kris Jen, breached a duty of good faith and fair dealing, and been
negligent in performng its obligations under the workout agree-
ment. The Court also classified other types of allegations in the

conplaint as "agreenent denial" allegations, which Kris Jen

2 1t was a 110-paragraph, 31-page anended conpl ai nt.
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asserted gave rise to defamation allegations on the part of Kris
Jen's general partner.

The Court of Appeals noted that two of the allegations that
the trial court had found to be barred by resjudicata were: "they
[Kris Jen] are not permtted in this action to assert . . . that
the price obtained at the forecl osure proceedi ng was i nadequate .

[and] that Kris Jen and Seisman [the general partner] suffered
damages as a result of the loss of the property by way of the
foreclosure.” 338 M. at 8-09.

It was noted that, in the subsequent action in the circuit
court and before this Court, Kris Jen did not "challenge the
purchase price . . . or the propriety of the [foreclosure]
procedures.” Id. at 12. The Court noted that, accordingly, Kris
Jen was saying to the Court of Appeals that "they do not seek to
“nullify' the foreclosure judgnent, wth the result that the

subj ect action [the action subsequent to the foreclosure action]

may be maintained.” Id. The Court then noted portions of this
Court's opinion, KrisJenLlLtd. Partnershipv. Fairfax Sav., F.SB, 100 Ml. App. 25

(1994), revd, 338 Mi. 1 (1995).

After discussing Maryland Rule 2-331(a), the permssive
counterclaimrule, noting the federal system s conpul sory counter-

claimrule, and commenting upon Restatenent (Second) of Judgnents

§ 22 (1982), and Rowlandv.Harrison, 320 Md. 223 (1990), the Court, as

relevant to the present case, first addressed the inrem and in
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personam nature of foreclosure cases and then, for our

pur poses,

focused on the KrisJen trial court's finding that issues of the

adequacy of the purchase price and danages to the nortgagors were

barred in a separate action brought subsequent to the foreclosure

action.

After commenting on Chapter 3 of the Restatenment (Second) and

the exception in section 22, the KrisJen Court not ed:

338 M.

appear ed

objection to the ratification of the report of sale).

Iy, the KrisJden Court discussed Bainder v. Sound Bldg. & Loan Assn,

Thus, it 1is possible for a nortgage
forecl osure proceeding in Maryland in which no
deficiency decree is sought to be purely inrem.
It is also possible, if the nortgagor vol un-
tarily appears, for the proceeding to include
judgnments in the formof rulings on exceptions
to the sale and to the auditor's report,
respectively, that have in personam col |l atera
est oppel effect.

In the instant matter, Kris Jen personal -
ly appeared in the foreclosure action and
filed exceptions to the report of sale. Those
exceptions, however, were never adjudicated,
so that we are not concerned in this case with
col | at er al est oppel or issue preclusion
against the Plaintiffs, but wth res judicata
Consequently, any preclusive effect that the
order of ratification in this matter may have,
greater than the preclusive effect that a
forecl osure judgnment would have if entered
w t hout any exceptions having been filed, is
necessarily dependent on [Kris Jen's] volun-
tary appearance in the forecl osure proceedi ng.

at 16-17. In the case subjudice, appellant voluntarily

in the prior foreclosure by filing exceptions (an

| nt eresting-

161 M.



- 11 -
597 (1932). In Bainder, there were no exceptions taken to the report

of sale, and the sale was ratified. Bainder thereafter attenpted

to except to the auditor's report and appeal ed the unsuccessful
result. The KrisJen Court noted that in Bainder, it had opi ned:

: [ Flor there can be no real doubt that,
i f Bai nder as nortgagor personally was |iable
for any deficiency, he would have been inter-
ested in having the property sold for enough
to discharge his liability, and he would have
been entitled to protect that interest by
objecting to the ratification of a sale un-
fairly or inproperly made. . . . And since he
coul d have excepted to the ratification of the
foreclosure sale, but failed to do so, he is
bound by it as conpletely as if he had object-
ed to it. The effect of that decree was to establish the
mortgage debt as a valid and subsisting debt enforceable against the
mortgaged property, but not to establish the personal liability of
Bainder for the payment of that debt. That question
cannot arise unless and until the nortgagee,
by a petition or notion for a decree inpersonam
or other appropriate proceedi ng attenpts to
establish that liability .

338 Md. at 18-19 (quotingBainder, 161 Md. at 603-04).

In the case subjudice, appel |l ant chall enged the ratification of
the sale by filing exceptions and then obtai ned an agreenent, while
its exceptions and objections to the sale were pending, that
appel | ee woul d not seek a deficiency judgnent against appellant in
return for appellant's abandonnent of its objections to the
ratification of the sale. Thus, while appellee did not create an
inpersonam "effect" by seeking a deficiency decree, appellant created

it by filing exceptions and, then, in anticipation of a deficiency
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The forecl osure sal e,

procuring appellee's waiver of
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therefore, was both inrem and in personam.

As does the nortgagor in the present case, the nortgagor

KrisJen assert ed:

ld. at 21 (brackets in original).

stating

Procedure prohibits a nortgagor

"[Plursuant to Maryland law, there is no
remedy within the actual foreclosure action
for Kris Jen to file a conpensable claimfor
any w ongdoi ng or breach on the part of Fair-
f ax. Further, this expedited proceeding in
equity affords the defending party no right to

a jury trial. In short, procedurally, a

forecl osure action does not provide an appro-
priate forum for Kris Jen's renedies at |aw.
Fairfax's assertion that Kris Jen proceed with
this counterclaim in this limted forum
directly contravenes the rationale behind
Maryl and' s perm ssive counterclai mrule which
all ows the defendant to choose the tine and
place to bring a claim"

"[t]oday, however, nothing in the Miryland Rules

who voluntarily appears

in

its right to a deficiency.

in

The Court of Appeal s di sagreed,

of

a

nmort gage foreclosure proceeding from filing a counterclaini and

held that Kris Jen could have asserted its clainms in the nortgage

forecl osure proceeding. Id at 21-22.

The KrisJen Court, in explaining its holding, discussed at

| ength cases from several foreign jurisdictions. It noted that

A.B.C.G. Enters, Inc. v. First Bank Southeast, N.A.,, 184
Ws. 2d 465, 515 N.W2d 904 (1994), applies
the [Restatenent ( Second) of  Judgnent s]
8 22(2)(b) exception nore broadly than did
Carey [ V. Neal, Cortina& Assocs., 576 N. E. 2d 220 (11I1.
App. C. 1991)]. After the foreclosure the
borrower sued the lender claimng that the
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| ender had msrepresented the investnent
quality of the nortgaged properties at the
tinme the borrowers had purchased them that
t he | ender breached the | oan agreenent regard-
ing the schedule for paynents and providing
for an extension of additional credit to nake
repairs, and that the | ender had failed prop-
erly to manage the property and to credit
rentals. The Suprenme Court of Wsconsin
concl uded that successful prosecution of those
claims "would nullify the prior foreclosure
action or inpair rights established in the
initial action.” 515 N.w2d at 910. The
court viewed the msrepresentation all egations
as a claim that the nortgage obligation was
not valid. It viewed the breach of contract
clains as allegations that, absent the bank's
action, the borrower would not have been in
default. The court viewed the claimconcern-
ing insufficient credits as an attenpt again
to put in issue the anount owed under the
nmortgage. A judgnent in favor of the borrower
in the second action "would thus directly
underm ne the original default judgnent in
which the court held that under the circum
stances, foreclosure was proper."” ld. at
910- 11. Then, reinforcing with a running
account-restitution kind of analysis, the
court further observed that if the borrower
recovered damages fromthe bank, the judgnent
awarding the bank "the anobunts due on the
properties and additional costs would be

rendered neani ngless,” in that the bank "could
be essentially forced to return its previous
recovery."”

338 Md. at 29.
The Court concl uded by observing:

| ndeed, there probably is no single, relative-
Iy concrete or bright-line test for identify-
ing cases subject to the exception in
8§ 22(2)(b) and those subject to the genera
rule in 8§ 22(2)(a) of no preclusion. The
wei ght to be given to the policy of repose may
vary between types of actions and based on the
facts.
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Id. at 31. It held, based upon the facts of that case, that

all egations that there was no event of default in the subsequent

case
negate, contradict, and in that sense nullify
an essential foundation for the foreclosure
j udgnent .

We enphasi ze[] that the above holding is

not intended to express the full range of the
8§ 22(2)(b) exception to the general rule of
non- pr ecl usi on.

Id. at 31.

We now conpress and summari ze the directly pertinent factors
asserted in the subsequent proceeding by appellant, Tri-Towns
Shopping Center, Inc. Appellant asserts that while appellee had
val i d possession of the subject property as a first |ienholder, it
interfered with appellant's rights as a junior lienholder to repair
and maintain the premses, thus causing nonetary damages to
appellant. The only damages that appellant, in its status as a
junior lienholder, could have incurred, even if its allegations are
true, was a claimfor any surplus proceeds of the sale. The only
vestigial rights and liabilities, ifany, that it had as the ori ginal
nort gagor woul d have been as to the surplus proceeds or as to a
deficiency decree (as the case may be), if any, resulting fromthe

sal e. 3 It had conveyed its rights to the property itself to

1t may well have had rights under its junior nortgage
against its nortgagor, Torresdale. Any such rights are not at
i ssue here.
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Torr esdal e. Appellant's clains, therefore, however worded or
artfully phrased, are essentially a claimthat appellee inproperly
allowed the property to deteriorate, thus reducing the price
received at the foreclosure sale. It is, in our view, a disguised
attack on the adequacy of the purchase price obtained at the
forecl osure sale. Any damages received by appellant on the claim
here asserted woul d reduce the sumthat appellee received fromthe

nort gage foreclosure proceedings. Appellant's rights as agai nst

appellee as a junior |lienholder derived only through whatever
interest it retained in the property. 1t had no other relationship
with appellee. 1In the posture of this case, absent its interest as

a junior lienholder, appellant would have no standing to assert
these clains in the first instance.

We hold that when a junior |ienholder excepts to the ratifica-

tion of a nortgage foreclosure sale, i.e, appears inpersonam, it is

general |y precluded, on resjudicata grounds, fromthereafter filing a
separate suit based upon the alleged inproper actions of the
nortgagee that occurred prior to the sale of the nortgaged property
and that are directly or indirectly alleged to have caused the
purchase price to be inadequate.

Were we to have reached the issue of the executory accord,
wher eby appellant withdrew its exceptions to the forecl osure sale
in exchange for appellee's commtnent that it would not pursue a

deficiency decree, we would have initially acknow edged the strong
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public policy favoring the uphol ding of such settlenent agreenents.
W do not, however, resolve that issue at this tinme.*

JUDGVENT AFFI RMED; COSTS

TO BE PAI D BY APPELLANT.

4 W have noted and reviewed all of the argunents presented.
Because of our opinion, we decline to address them further.



