HEADNOTE: Tricat Industries, Inc., et al. v. Paul E. Harper,
No. 742, Septenber Term 1999

PRI NCI PAL AND AGENT — PARCL EVI DENCE —

A person who deals with a corporate officer has a right to
rely on the officer’s inplied or apparent authority if the
person has know edge of the officer’s actual authority.
Parol evidence is adm ssible to show | ack of the officer’s
authority and the person’s know edge.

EMPLOYMENT CONTRACTS — EXCLUSI VI TY OF REASONS FOR TERM NATI ON - -
A contractual provision that sets forth grounds for
termnation for cause nust state that they are excl usive or
that common | aw grounds exist in addition to those contained
in the contract.

JURY | NSTRUCTI ONS —
At common law, there is no single definition of what
constitutes good cause for termnation. Jury instructions
shoul d be fashioned to fit the facts of a particular case.
EMPLOYMENT CONTRACTS — BURDEN OF PROOF —
The burden of proving cause for termnation is on the
enpl oyer.
PREJUDGVENT | NTEREST —
When there is legitimate issue with respect to paynent of

severance damages for breach of an enploynent agreenent, the
award of prejudgnent interest is discretionary.



REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 742

Septenber Term 1999

TRI CAT | NDUSTRIES, INC., et al.

PAUL E. HARPER

Eyl er,
Thi ene,
Sonner,

JJ.

OQpi nion by Eyler, J.

Filed: March 10, 2000



Paul E. Harper, appellee, filed suit in the Crcuit Court
for Baltinore City against Tricat Industries, Inc. (Tricat) and
Kat aLeuna GrbH ( Kat aLeuna), appellants, for breach of an
enpl oynent agreenent. Appellants appeal froma jury verdict and
resulting judgnment in favor of appellee and contend that the
circuit court commtted several l|legal errors. Appellee has filed
a cross-appeal, contending that he was entitled to pre-judgnment
interest. For the reasons that follow, we shall reverse and
remand for a new trial

Facts

Tricat is an Gkl ahoma corporation with its principal place
of business in Baltinore County. KatalLeuna is a Gernman
corporation with its principal place of business in Leuna,
Cermany. Kataleuna is a partially owned subsidiary of Tricat
Managenent GrbH (Tricat Managenent), which is a wholly owned
subsidiary of Tricat Europe S.A, which is a wholly owned
subsidiary of Tricat.

In January, 1996, Dr. P. Kenerick Maher, President of
Tricat, contacted appellee to see if he would be interested in
serving as chief financial officer of Tricat and its affiliated
conpanies. On February 9, 1996, as “President” of Tricat and
“Chai rman” of KatalLeuna, Dr. Maher extended a witten offer to
appel l ee for the position of senior vice president and chi ef
financial officer of Tricat and executive vice president and

supervi sing financial officer of KatalLeuna. Appellee was to be



conpensated at the rate of $120,000 per year, with adjustnents
“if circunstances justify.” Appellee accepted the offer the sane
day.

The agreenent dated February 9, 1996, also provided (1) that
appel |l ee woul d be provided with housing and a car in Germany, (2)
the standard fam |y nedical insurance and 401-K plan presently in
effect or being installed in the United States, (3) four weeks
vacation per year, (4) a stock option for 3,000 shares of
Tricat’s Cass B non-voting stock at $16 per share as a “signing
bonus,” (5) participation in any annual conpany stock and cash
bonus plans, (6) that with respect to severance, “if term nated
for reasons other than ‘cause’ six nonths salary. Ongoing
termnation will be developed,” and (7) that Tricat was to
provide limted personal |egal assistance, personal tax return
assi stance, and pay nedi cal and ot her coverages during the COBRA
peri od.

According to appellants, in March, 1996, the Board of
Directors of Tricat, at a neeting attended by Dr. Maher and
appel | ee, approved appellee’s enpl oynent at a salary of $120, 000
per year for a trial period of six nonths. Between then and |ate
July, 1996, several witten docunents were generated between Dr.
Maher and appel | ee, which took the form of new enpl oynent
agreenents, “[a]ddenda to enploynent agreenent,” “clarification
of enpl oynent agreenent,” a neno, and a “side letter.” The
docunents addressed the terns of appellee’ s enploynent, and while
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nost were undated, they purported to be effective as of March 1
1996. Sone of the agreenents recited that appellee s salary had
been increased to $160, 000 and provided for a 3-year term of

enpl oynent .

According to appellants, in June, 1996, at a board of
directors neeting attended by Dr. Maher and appell ee, the board
refused to approve a salary for appellee in excess of $120, 000.
Subsequent to that neeting, appellee retained an attorney, with
Dr. Maher’s consent, who drafted an enpl oynent agreenent between
appel l ee, on the one hand, and Tricat and Tricat Managenent on
behal f of its subsidiaries, on the other hand. This agreenent
(hereinafter Agreenent) did not bear a date of execution, but the
circuit court determ ned, based on uncontradicted evidence, that
it had been executed on July 31, 1996. The Agreenent expressly
indicated that it had been executed by Dr. Maher as both
“President” of Tricat and as “authorized agent” of Tricat
Managenent .

The Agreenent contained an “explanatory statenment,” which
provi ded as foll ows:

Enpl oyee currently provides services to
t he Enpl oyers pursuant to a contract dated
March 1, 1996. Because of tinme pressures at
the tinme such contract was entered into, and
the desire of the Enployers to have the
Enpl oyee begin his enploynment at the earliest
possi bl e date, certain understandings with
regard to the Enpl oyee’s enpl oynent by the
Enpl oyers were not adequately referenced or
set forth in the original contract, and both

t he Enpl oyee and the Enployers wsh to
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clarify and set out in witing their
agreenent as to those additional
under st andi ngs, and incorporate themw th the
original contract into one docunment for ease
of reference.

The Agreenent al so provided that it “supersedes and repl aces
inits entirety the enploynent agreenent dated as of March 1
1996 between the Enpl oyee and Tricat in effect prior to the
execution of this Agreenent.” The Agreenent provided for a
t hree-year term comencing as of March 1, 1996, “which term shal
be extended on February 28, 1997, and on each anni versary of that
date thereafter for a further period of one year to a date three
years fromthe date of the extension, unless otherw se term nated
in accordance with Section 11 hereof.”

Section 11 of the Agreenent provided that appellee would
recei ve severance pay equal to three years conpensation if
termnated without cause. Finally, in pertinent part, the
Agreenent provided for an annual salary of $160, 000 retroactive
to March 1. The evidence is in conflict as to whether this
Agreenent was ever approved by the board of directors. The terns
of Tricat’s bylaws were disputed at trial, but there was sone
evidence that its bylaws provided that the board of directors had
to approve officers’ salaries.

On Decenber 4, 1996, Dr. Maher term nated appellee for cause
but requested himto remain until January 31, 1997 to tie up
| oose ends. The purported cause for term nation was that he
devoted too nuch tinme to personal matters, m sused conpany
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resources, had a volatile tenperanent, and failed to produce work
on tinme. Subsequently, the board of directors renoved Dr. Maher
as President of Tricat and managi ng director of Kataleuna.

Appel | ee sued for breach of the Agreenent for failure to
make severance paynents. At the time of trial, the circuit court
determ ned that the Agreenent was valid and binding as a matter
of law and subm tted only one question to the jury, i.e., whether
appel l ee’ s enpl oynent was term nated for cause or w thout cause.
The jury returned a verdict for appellee in the amount of
$500, 000. Additional facts will be discussed as necessary as we
address the issues.

Questions Presented

Appel | ant's

A Did the trial court err in holding, as a matter of
|l aw, that a corporate officer’s alleged contract,
containing a six-figure severance arrangenent, was
val id and bi ndi ng, where there was extensive
evidence to the contrary?

B. Did the trial court err in refusing to give any
i nstruction whatsoever to the jury as to what
constitutes “just cause” for the termnation of a
contract enpl oyee under established principles of
Maryl and | aw?

C. Did the trial court err by instructing the jury
that it could not consider anything that happened
after a corporate officer was notified of his
termnation, where there was evidence that after
that date, but before the date the enpl oyers
al l eged obligation to pay severance pay began, the
of ficer renoved and/or failed to return thousands
of corporate docunents, materially breaching the
sanme agreenent which he was seeking to enforce,
and whi ch he contended required the paynent of
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$500, 000 severance pay to hinf

D. Did the trial court inproperly shift the burden of
proof to the Defendant enployers, by instructing
the jury that the Defendants had the burden of
proving that they termnated the Plaintiff
enpl oyee for just cause?

E. Did the circuit court err in holding that venue
was proper in Baltinmore City?

Appel | ee
F. Did the trial court err in declining to award
Har per pre-judgnent interest at the constitutional
rate of six percent fromthe date of the breach of
Har per’ s enpl oynent contract on February 1, 1996,
t hrough the date judgnent was entered in favor of
Har per on April 20, 1999, in the anmount of
$66, 409. 527
Di scussi on
A
Appel l ants contend that the circuit court erred in ruling as
a matter of |aw that the Agreenent was valid and binding. First,
appel l ants contend that the Agreenent, which contained a salary
and severance package in excess of that approved by the board of
directors in March, 1996, was never approved by the board and
t hat such approval was required. Appellants further contend that
Dr. Maher had neither actual nor apparent authority to enter into
t he Agreement providing for a salary in excess of $120,000 a year
or for nmore than a six-nonth term

Appel l ants explain that there was no evi dence of actual

authority, and with respect to apparent authority, words or
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conduct of the principal is required -- in this case -- the
board. Additionally, the agent -- in this case — appellee, had
a duty to investigate the scope of authority, and nost inportant,
appel | ee had actual know edge that Dr. Maher |acked authority.
The know edge was obtained fromthe bylaws and from attendance at
the board of directors neetings in March and June. Appellants
conclude that they were entitled to a ruling as a matter of |aw
that the Agreenent was invalid, or alternatively, if appellants
were not so entitled, the issue should have been submtted to the
jury.

Second, appellants argue that the existence of multiple
agreenents created a dispute of fact with respect to the terns of
the actual agreement. The circuit court held that the Agreenent
was valid and bi nding and, based on the parol evidence rule,
instructed the jury that it could not consider evidence of prior
agreenents to alter or vary the terns of the Agreenent.?

Appel l ants contend that the parol evidence rul e does not

The circuit court held that the Agreenent was anbi guous
because there was no date of execution. The circuit court
admtted extrinsic evidence relating to that issue and ultimately
determ ned that there was no dispute and that the Agreenent was
executed on July 31, 1996. The circuit court also permtted
extrinsic evidence relating to agreenents created prior to that
time on the ground that it was relevant to the question of
whet her appel |l ee had been term nated for cause based on
appel l ants’ argunent that appell ee had been spending too nuch
time attenpting to negotiate a better deal.

Wth respect to Dr. Maher’'s authority, the circuit court
hel d that such evidence was not adm ssi bl e because there was no
provision in the Agreenent providing that it was subject to board
approval .
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apply when the issue is whether the contract was properly fornmed
or whether it was intended to be a fully integrated agreenent.

Rel ying on Whitney v. Halibut, Inc., 235 Md. 517, 527

(1964), appellants argue that the parol evidence rule does not
apply to the follow ng questions: (1) have the parties nmade a
contract?, (2) is that contract void or voidabl e because of
illegality, fraud, m stake, or any other reason?, and (3) did the
parties assent to a particular witing as the conplete and
accurate ‘integration’ of that contract? Appellants, in their
brief, sunmarize the rel evant evidence as foll ows:

The contract upon which Harper relies is
not internally dated, and does nothing to
supersede his February hire letter, in which
his salary was specified to be $120, 000, and
hi s severance package was six nonths’ pay.
Addi tional ly, Harper continued to renegotiate
actively the terns of his enploynent even
after the docunent upon which he bases this
suit was signed, and he continued to be
conpensated in accordance with earlier
agreenents that were not incorporated into
the alleged contract. Accordingly, the
evi dence showed that the docunment was not
regarded by anyone—tet al one Harper—as a
conplete, final and binding agreenent. Based
on all the evidence, there was a materi al
di spute of fact as to whether there was ever
a final neeting of the m nds of the parties
as to Harper’s terns and conditions of
enpl oynent, whet her Har per ever intended the
purported agreenent to be final and binding,
whet her the conpany board of directors ever
aut hori zed any enploynent terns for Harper
ot her than those approved at the March board
nmeeti ng, and whet her Harper knew that board
approval was required. The parol evidence
rule applied to none of these issues, all of
whi ch bore directly on the question of
whet her the all eged contract was valid and
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bi ndi ng. The jury should have been all owed
to consider the history of all the prior
agreenents because it related to these
questi ons.

(Footnote and record extract references omtted.)

Appel | ee argues that Dr. Maher, as President and managi ng
agent, is presuned to have authority to enter into the Agreenent.
Appel l ee points to evidence that (1) the Agreenent was signed by
Dr. Maher and appellee and that no further witings were executed
subsequent to that tinme, (2) the Agreenent was not expressly
condi ti oned upon approval by the board of directors, (3) appellee
was not privy to the approved m nutes of the board of directors,
(4) Dr. Maher wanted appellee’s enploynent contract to be
rewitten into one docunent, (5) appellee testified that in July,
1996, he had received no direction fromthe board of directors
restricting Dr. Maher’s authority to sign enploynent contracts,
(6) appellee dealt with Dr. Maher as the chief executive officer
of the conpanies, (7) appellee did not have official signed
copi es of the conpany’s bylaws, (8) appellee would not have
continued in his enploynent if Dr. Maher had not signed the
Agreenent, (9) the board did nothing to term nate or advise
appel l ee that his contract would not be honored, and (10)
appel l ants did honor the Agreenent to the extent of paying for
appel l ee’s post-term nation health insurance benefits.

Addi tionally, appellee argues that appellants are judicially

and collaterally estopped fromchallenging the validity of the
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Agreenent. Appellee explains that appellants, in pleadings filed
in this case, took the position that they were not bound to the
Agreenent for a variety of reasons. Subsequent to taking that
position, Tricat filed a replevin action in the district court
for Baltinore City, seeking the return of all docunents appellee
had acquired while enpl oyed by appellants. Appellee asserts that
this action was based on 8 8 of the Agreenent, which provided for
the return of the docunents. According to appellee, appellants
admtted that the Agreenent was binding, and the D strict Court,
on Decenber 10, 1998, ruled in favor of Tricat. Appellee
thereafter returned the docunents. No appeal was taken. See

Tricat Industries, Inc. v. Harper, Case No. 0028521-98 (D strict

Court for Baltinore City). Appellee concludes that the
appellants are judicially estopped fromtaking an inconsistent
position in circuit court after winning in the district court.?
Even t hough estoppel was not the rationale for the circuit

court’s decision, appellee argues that we can decide the issue

2Appel lee relies on King v. Herbert J. Thomas Menori al
Hospital, 159 F.3d 192 (4" Gr. 1998), cert. denied, 119 S. C
1576 (1999), for a statenent of the elenents of the doctrine, and
several Maryl and deci sions, including Eagan v. Cal houn, 347 M.
72, 87-89 (1997), for the proposition that Mryl and recogni zes
the doctrine. As stated in King, the elenents are “(1) [t]he
party to be estopped nmust be asserting a position that is
factually inconpatible with a position taken in a prior judicial
or adm nistrative proceeding; (2) the prior inconsistent position
must have been accepted by the tribunal; and (3) the party to be
est opped nmust have taken inconsistent positions intentionally for
t he purpose of gaining unfair advantage.” King, 159 F.3d at 196.
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because it was argued bel ow. 3

Finally, appellee points out that if his retention of
docunents constituted a breach of the Agreenent, such breach was
not material as a matter of |law. Consequently, it had no effect
on appellants’ obligation to nake severance paynents.

Wth respect to appellants’ argunent that the existence of
mul tiple contracts created a dispute of fact as to the terns of
the operative contract, appellee asserts that the Agreenent was
admttedly signed and expressly superseded the prior agreenents.
Thus, the prior agreenments were properly excluded by the parol
evidence rule. The circuit court did admt the predecessor
contracts with respect to the date of execution, which ultimtely
was resolved by the court, and because they were relevant to the
question of whether appellee was term nated for cause or w thout
cause. According to appellee, the court properly gave a limting
instruction to the jury that the predecessor agreenents could

only be considered with respect to the latter issue.*

SAppel | ee nentions coll ateral estoppel and res judicata but
offers no argunent in that regard.

“Appel | ee identifies three issues raised by appellants in
footnotes in their brief and argues that we should not consider
t hem because they were not properly presented. See Rule 8-504.

First, appellants state that the circuit court precluded the
jury from consi dering evidence that appellee’ s “clainmed | ost
benefits (health insurance and stock options) had actually been
provided to himby Tricat follow ng his discharge, thus
decreasi ng the damages to which he was actually entitled.”

If we were to hold that the Agreenent is valid and binding,
we agree there would be no issue specifically relating to danages

(continued. . .)
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The difficulty with appellee’s position that the Agreenent
is valid as a matter of lawis that it ignores evidence contrary
to his position. Dr. Mher testified as foll ows:

Q@ Dr. Maher, | am showi ng you what was
already admtted into evidence as Plaintiff’s
Exhibit No. 5. That is the enpl oynment
contract that M. Harper is seeking to
enforce in this case. There has been
testinmony that that enploynent contract was
entered into after the March, 1996, neeti ng.
Do you renenber that?

A Yes. As | recall, this was entered into
in June or July of 1996. And it was never
approved by the board of directors, and | was
wong to have signed it when it didn't have
the board approval. And we knew, and |

di scussed it wwth M. Harper, that contracts
as called for in the bylaws, that contracts
had to be approved by the board of directors,
and —

Q Was this contract ever approved by the

4(C...continued)
that is properly before us. W note that appellants excepted to
the verdict sheet and observed that there was a dispute as to
whet her appel | ee had been paid benefits, but the thrust of
appel lants’ position was that a jury should decide the terns of
t he enpl oynent agreenent between the parties. G ven that
position, it necessarily follows that the anobunt of any danages
could only be determned after a resolution of that issue. In
[ight of our disposition of issue A all damage issues can be
addressed on renmand.

Second, appellants assert that, because appellee was a
corporate officer, he had the burden of proving that the
Agreenment was fair. To the extent that this is an issue not
inplicitly addressed in our discussion of the main issues, we
agree that it is not properly before us and decline to address
it.

Third, appellants assert that approval by the board of
directors was an unfulfilled condition precedent to the
Agreenment. This issue is subsuned in issue A and in |ight of
our discussion of that issue, we need not further address this
poi nt .

-12-



board of directors at any tine after you
signed it?

A No, it was not.

Q \Wien you and M. Harper entered into the
contract that has been admitted as
Plaintiff’s Exhibit No. 5, did you know that
you were violating the directions of the
board of directors?

A Yes, | did. | was wong. | knew | was
wong. | told M. Harper | was wong because
the board had told ne not to —had told us,
and M. Harper was there —and told us that

t hey woul d not approve these increased

sal ari es over $120,000 —

Q D d you hope that at a later tine to maybe
get the board of directors to approve a
hi gher salary for M. Harper?

A: M. Harper insisted that he —that we
coul d convince the board to approve —to
approve these higher salaries. | would

al ways, if | signed sonething, nmake ny best
effort to nmake that happen. But the board
did not approve it and were adamant that they
woul d not approve a higher salary.

Q Were you present at a neeting of the
board of directors in June at which M.
Har per’s sal ary was di scussed?

A Yes.

Q Was M. Harper also present at that
nmeet i ng?

A Yes, M. Harper was at that neeting of
t he board.

Q At that neeting, what, if any,
[imtations upon your authority were
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communi cated to M. Harper by the board?

A Well, the board, as —just as | had in
the past, said that they had to approve any
enpl oynent agreenents, and they did not
approve the ones that increased his salary
above $120, 000 a year.

Q ay, and M. Harper was present and you
were present when the board said that?

A That's right.
At another point in the proceedings, Dr. Maher testified:

Q The conpensation commttee had the
responsibility of |ooking at executive
salaries, is that not right?

A Yes, as one of their duties.

A:  They, the audit commttee and conference
comm ttee, conpensation commttee, | ooked at
all of the, all of the agreenents that had
been signed, and they had strong words,
particul arly about M. Harper because they
said the board had only approved $120, 000
salary and we were paying himnore. And, as
| said, I was wong. | never should have
done that. And | had to pay for it later.

Q Do you know why it was that those strong
wor ds never appeared in the mnutes of the
boar d?

THE WTNESS: Well, | knowthat it certainly
wasn’t necessary to because it was in the
byl aws of the corporation that no salary
coul d be approved w thout —of the top

executives w thout board approval. M.

Harper didn’'t do that. | had discussed it
with him | had talked verbally. As | tried
to tell, we —the way of trying to do

business is talking to the different
directors before the board neeting occurred.
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Q Wenintine did you tell this to M.

Har per ?

A:  Every time he demanded a change in his
salary, | told himyes, but I can't —it

bot hers nme, you don’t deserve it, |’ m w ong,

and it has to be approved by the board and |
don’t think they' re going to do it.

Q None of the contracts that you signed for
M. Harper ever said that they were subject
to board approval, did they?

A Well, it —but | told himthey were

subj ect to board approval and the byl aws of
the corporation said board approval, and he
had copi es of the bylaws of the corporation.
He knew that everything —it had to be
approved; any conpensation, any agreenents
had to be approved by the board.

Addi tionally, Robert Manheim a forner director, testified
that, at the June, 1996 board of directors neeting, the board
refused to approve nore than $120,000 a year salary for a six-
nmonth term M. Manheimtestified as foll ows:

Q D d M. Harper have reason to know, based
on your know edge, that Dr. Maher’s authority
to give himraises was limted?

THE W TNESS: Paul Harper was present at the
board neetings where his conpensati on was

di scussed. He understood that the board of
directors was voting on his conpensation in
March when we hired him And | believe that
he woul d not be qualified for his position as
a chief financial officer if he didn't have a
basi ¢ understanding of the relative authority
of the board of directors over its officers.
That’ s a basic universal function. W hire
officers. W set the salary. No officer can
set his own salary. No two officers can set
their own sal ary.
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A docunent purporting to be Tricat’s bylaws was admtted
into evidence. Although contradicted, there was testinony that
the relevant provision requiring board approval of officers’
sal ari es had never been del eted and that appell ee had know edge
of that provision.

There was evidence that the board of directors never saw the
Agreenment. Appellee testified that a side consulting arrangenent
survi ved the Agreenment even though it was not nentioned in the
Agreenment. Simlarly, he testified that a side letter providing
appellee with a $10,000 fam |y vacation all owance survived the
Agreenent even though it was not nentioned in it.

“The fundanental principles regarding the authority of an
of ficer or agent of a corporation are substantially the sane as
those applicable to agents generally.” WIIliston on Contracts

(4" ed.), 8 35:66 (hereinafter “WIlliston”); Fuller v. Horvath,

42 Md. App. 671 (1979). An officer’s authority may be actual or
apparent. 1d. Actual authority may be express or inplied.
WIlliston § 35:67.

An officer of a corporation has inplied authority to enter
into enploynment contracts wi thout formal authorization by the
board of directors if they are within the scope of the corporate

pur poses. See At hol wood Devel opnent Co. v. Houston, 179 M. 441,

445 (1941); Eastern Shore Brokerage & Conmm ssion Co. v. Harrison,

141 Md. 91, 99-102 (1922). The general rule of inplied authority
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applies, however, in the absence of evidence of actual authority.

Hagerstown Brewing Co. v. Gates, 117 Md. 348, 359 (1912).

A person who deals with a corporate officer has no right to
rely on inplied or apparent authority if such person has
sufficient knowl edge of facts to make inquiry with respect to the
officer’s actual authority, or if the person has actual know edge

of the officer’s actual authority. WIIliston, § 35:70; Prince

CGeorge’s Country Club, Inc. v. Edward R Carr, Inc., 235 Ml. 591,

609 (1964) (“One dealing with an agent nust use reasonabl e
diligence and prudence to ascertain whether the agent acts within
the scope of his powers and this rule is applicable to those who
deal with another as the officer or agent of a corporation. 13
Am Jur. Corporations. Sec. 891. See also Sec. 1056."7); Pradham
v. Misel, 26 Ml. App. 671, 677 (1975) (when all parties are
aware that the existence of a binding contract with a corporation
requires a signature in addition to that of the president, the
presi dent does not have apparent authority to execute a binding
contract).

In the case before us, appellee was the chief financial
of ficer and vice president of Tricat. Appellee had access to
byl aws and to the board of directors. Most inportant, there was
evi dence that appell ee had actual know edge that Dr. Maher did
not have actual authority to approve the terns of the Agreenent.

Appel | ee suggests that the board ratified the Agreenent.
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There is evidence that the Agreenent was never presented to the
board and that the board did not have know edge of its contents
until after appellee’ s enploynent was term nated. There is also
evi dence that, when appellants paid appellee certain benefits
after termnation, they did not do so pursuant to the Agreenent
but rather pursuant to the terns of the initial agreenent. In
[ight of that evidence, we cannot hold that there was
ratification as a matter of law. See WIIliston 88 35:22-35:29.

Conpare with Annapolis Fire & Marine Ins. Co. v. Rich, 239 M.

573, 585-86 (1965)(where the facts were sufficient to support a
finding of ratification).

The extrinsic evidence admtted below, if properly admtted
for the purpose of show ng that the Agreenent was not valid and
bi ndi ng, was sufficient to present a jury question on that issue.
This brings us to a discussion of whether the parol evidence rule
precluded its adm ssion for that purpose. Wth respect to parol
evi dence, “Maryland | aw generally requires giving |legal effect to
the clear terns of a contract and bars the adm ssion of prior or
cont enpor aneous agreenments or negotiations to vary or contradict

a witten contractual term” Calomris v. Wods, 353 M. 425,

432 (1999); R naudo v. Bloom 209 Md. 1, 6 (1956). *“All courts

general ly agree that parol evidence is adm ssible when the
witten words are sufficiently anmbiguous.” Calomris, 353 Ml. at
433. The determ nation of anbiguity is one of law, not fact, and
the determnation is subject to de novo review by the appellate

-18-



court. Id. at 434. |In determning whether a witing is
anbi guous, Maryl and adheres to the | aw of the objective
interpretation of contracts. |1d. at 435.

The parol evidence rule only applies, however, when there is
a binding witten contract. WIIliston 8§ 33:1; Restatenent
(Second) of Contracts 8§ 213 (1981). Parol evidence is
adm ssi ble, therefore, to show that a witing never becane
effective as a contract or that it was void or voidable.

Ri naudo, 209 Md. at 9. WIliston 8 33:17; Pradham supra at 678,

n.2 “(*Parol evidence is adm ssible not to alter or contradict
the ternms of a witten contract but to show that there was not a
contract at all or that the witing was not to becone one until a
certain tinme or until the happening of certain events.’ Lutz v.

Porter, 206 Md. 595, 600 [1955]."); Gordy v. Qcean Park, Inc.,

218 Md. 52 (1958).

Gordy involved an action by a real estate broker for a
comm ssion due under an alleged contract of sale. 1d. at 58.
The owner argued that it was never intended to be a contract and
that a formal contract was to be executed later. |d. The
guestion of whether the parties intended the witing to be a
contract was submtted to the jury. Id. at 62. The Court stated
that the question before it was not one of construction because,
before construing a contract, there nust first be a contract.
218 Md. at 60. Parol evidence is adm ssible to show that a

particular witten paper was never intended as a contract or as
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the binding record of a contract between the parties. [d. The
parol evidence rule has no application unless the paper is
presented as the contract. I|d. at 62. W conclude that parol
evi dence was adm ssible with respect to the issues of

aut horization and ratification.

Appel I ants argue that parol evidence was adm ssible to show
that the Agreenment was not valid and binding for additional
reasons: (a) it |lacked consideration, (b) it was not intended to
be a contract, and (c) it was not a fully integrated agreenent.
Par ol evidence is adm ssible for these purposes as well, but the
trial court, on remand, will have to make a determ nation as to
whet her the evidence is legally sufficient to create jury
guestions with respect to the first two issues. Appellants do not
assert that other exceptions to the parol evidence rule are
applicable. See WIliston § 33.1. On retrial, if the jury finds
that the Agreenent was a valid and binding contract, it nay not
consi der parol evidence to vary or contradict its terns.

Wth respect to the issue of integration, on this record,
there is no evidence of any prior agreenent relating to severance
benefits intended to retain an i ndependent existence in addition
to the Agreenent in question. Even if there were and the
Agreenment were found not to be a fully integrated contract, see
WIlliston 8 33.20, and R naudo, 209 Md. at 10, if a jury finds
that the Agreenent was an authorized, binding contract, parol
evi dence coul d not be considered to vary or contradict its terns.
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Wth respect to judicial estoppel, the D strict Court
transcript reveals that appellants did not assert that the
Agreenment was valid, nor did the district court so find. The
district court was apprised of the pendency of this action and
the positions taken by the parties. The validity of the contract
was expressly left for decision by the circuit court. W see no
factual basis for the inposition of estoppel.

It is unnecessary to address the renmining issues raised by
the parties for the disposition of this appeal, but we wll do so
in general terns because they nmay arise on renand.

B

Appel l ants contend that the circuit court failed to instruct
the jury as to what constitutes just cause for termnation of a
contractual enployee. Appellants requested the follow ng
i nstructions:

Def endants’ Requested Jury Instruction No.

14: Under Maryland | aw, ‘Contract provisions
do not elimnate the basic principle that

gi ves an enployer the right to discharge for
good cause even though such right is not
stated in the agreenent’ ‘and even though the
agreenent nmay delineate certain specific
causes for discharge.

Therefore, the contract provision providing
the reasons for termnation in this case is
not exclusive, but ‘is a cunulative renedy.
[It] does not bar the ordinary renedy of
termnation for a breach which is materi al,
or which goes to the root of the matter or
essence of the contract.’

Def endants’ Requested Jury Instruction No.

-21-



Assuming a valid Agreenent,

15: *When an enpl oyer because of an

enpl oyee’ s wrongful conduct can no | onger

pl ace the necessary faith and trust in an
enpl oyee [the enployer] is entitled to

di sm ss such enpl oyee wi thout penalty. This
is especially true where the enpl oyee has a
responsi bl e position where faith and trust
are required. ’

“An enpl oyer may term nate an enpl oyee for
suspected crimnal activity or a sincere
belief that the enployee is untrustworthy.’

Def endants’ Requested Jury Instruction No.
16: Under Maryland | aw, “[Misconduct that
renders an enpl oyee ‘inconpatible with the
enpl oyer may constitute ‘just cause,’ even if

the actionis not. . . ‘actually injurious to
t he enpl oyer’s business, or . . . gross or
evil.”” This is true whether or not the

enpl oyee’ s contract actually says so.

Def endants’ Requested Jury Instruction No.
17: ‘1In every enploynent contract, the
enpl oyee prom ses either expressly or by
inplication that he or she will performthe
work in a diligent and reasonably skillful
manner. . . . An enployer, therefore, may
di scharge an enpl oyee who fails to perform
his or her duties accordingly. . . .”

appel l ants contend that the

definition of cause contained in section 11 is not exclusive and

that they could term nate appellee’ s enpl oynent on conmon | aw

gr ounds,

him because his conduct

enpl oyers, or because he failed to performwork in a reasonably

ski 'l ful

giving their

i.e., when his conduct caused loss of faith and trust

manner. Appel lants contend the court erred in not

comon | aw grounds.
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The instructions actually given by the circuit court were as
fol |l ows:

The docunents in evidence shoul d be
considered only as they relate to the issue
of termnation for cause or w thout cause.
You are instructed that the enpl oynent
agreenent entered into by the parties, which
is in evidence as plaintiff’s Exhibit No. 5,
is a valid and binding agreenent between the
parties which allows the defendants to
termnate the plaintiff’s enpl oynent for
cause as specified in paragraph no. 11.2 of
the agreenent. The plaintiff, Paul Harper,
contends that he was termnated in his
enpl oynent by the defendants w thout cause.
The defendants contend that the plaintiff was
term nated with cause.

The defendants coul d have di scharged the
plaintiff for cause under paragraph no. 11.2
of the agreenent which states —and you w ||
have the agreenment wth you —that “in the
event that the enployee shall by wlfu
action or inaction breach any materi al
provi sions of this agreenment or engage in
di shonest or crimnal conduct, then
enpl oyee’ s enpl oynent and enpl oyer’s
obligation to pay the enpl oyee conpensati on
may be term nated effective imediately at
any time during any termof this agreenent.”

Now as | said, paragraph no. 11.2 states
that the enployee nmay be term nated for
breach of any material provisions of this
agreenent. | instruct you that a breach is
material if it affects the purpose of the
contract in an inportant or vital way. The
burden of proving that the plaintiff was
term nated for cause is on the defendants.
It is your function as jurors and finders of
fact, based on the evidence you have heard,
to determ ne whether or not the plaintiff,
Paul Harper, was term nated for cause.

Appel l ants point to the | anguage of the Agreenment itself as
bei ng non-exclusive. Section 11 contains subsections desi gnated
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as 11.1, 11.2, and 11.3. Subsection 11.1 provides for
termnation by either party w thout cause. Subsection 11.2
provides for termnation by enployers with cause and st ates,
“Notwi thstanding the terns of 8§ 11.1, above, in the event that

t he enpl oyee shall, by wilful action or inaction (i) breach any
material provisions of this Agreenent, or (ii) engage in

di shonest or crimnal conduct, then enployee s enploynent and the
enpl oyer’s obligation to pay the enpl oyee conpensati on nay be
termnated, effective imediately, at any tine during any term of
this Agreenent.” Subsection 11.3 is |abeled, “OQher Renedies”
and provides: “Neither the grant nor the exercise of a right of
term nation hereunder shall preclude any other |legal relief or
remedy available to any party, and nothing contained in this § 11
shall relieve the enployers of the duty to pay the enpl oyee
conpensation for services perfornmed prior to the date of
termnation of the enployee’ s enploynment duties.” Appellants
point to 8§ 11.3 as an express indication that the reasons for
cause contained in 8 11.2 are not exclusive. Appellants rely

primarily on Shapiro v. Massengill, 105 Md. App. 743, cert.

deni ed, 341 M. 28 (1995), and Chai Managenent v. Leibowtz, 50

Md. App. 504 (1982), for the proposition that the reasons
contained in the Agreenment and common | aw grounds are cunul ati ve,
and that their requested instructions accurately stated the
common | aw grounds.

Appel l ee, relying primarily on Regal Savings Bank v. Sachs,
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352 Md. 356 (1999), asserts that parties can define “cause” by
contract, and that cause nust constitute a material breach of the
contract or go to its essence. |If cause is not defined in the
contract, then a court may use general inplied terns to define it
if the operative facts are material to the contract. In this
case, according to appellee, the two grounds contained in § 11.2
of the Agreenent are exclusive, and 8 11.3 of the Agreenment has
nothing to do with the definition of cause.

While the circuit court held that the Agreement did provide
excl usi ve grounds for cause, appellee observes that the trial
judge stated that it did not matter anyway, because the Agreenent
expressly stated that appellee could be term nated for breach of
any material provision contained therein, and section 2 required
appellee to exert his best efforts in the performance of his
duties to pronote the enployer’s business. According to the
circuit court, this left appellants free to put their “spin” on
the facts. Appellee points this out in support of the general
proposition that the instructions actually given fully and fairly
covered appellants’ theory of the case.

| f a contractual provision providing for term nation for
breach is not exclusive, it does not bar the renedy of
termnation for a breach that is material or that goes to the

essence of the contract. Foster-Porter Enterprises v. De Mare,

198 Md. 20, 36 (1951). |In that case, the contract in question
contained a provision that stated the foll ow ng:

- 25-



The follow ng shall be deened to be events of
default hereunder: (a) If either party shal
breach any obligation contained in this
agreenent, and such default shall continue
for a period of ten days after witten notice
fromthe party not in default specifying the
nature of the breach; (b) If the D stributor
is unable to continue in this business on an
active basis, bearing in mnd its seasona
character; [(d)] If proceedings of any kind

i n bankruptcy or insolvency or receivership,
State or Federal, shall be brought agai nst
either the Distributor or the Seller, and
such proceedings are not vacated within
thirty days after institution; then and upon
t he happeni ng of any one of said events of
default the party not in default shall have
the right to termnate this agreenent by
witten notice to the other.

198 Md. at 27-28. The Court stated that “unless a contract
provision for termnation for breach is in terns exclusive

(Bartol v. Gotthieb-Bauernschm dt-Straus Brew ng Conpany, 129 M.

32, 98 A 286 [(1916)]), it is a cunulative renedy and does not
bar the ordinary renedy of termnation for ‘a breach which is
material, or which goes to the root of the matter or essence of

the contract.’”” Foster-Porter, 198 Mid. at 36. The Court further

stated, “if plaintiff had commtted a material breach of his
contract, Foster-Porter could have term nated the contract

Wi thout regard [to the express provisions]. [Under those

provi sions], the contract could be term nated for a breach of
obligation which did not anmount to a material breach.” The
effect of this holding was that the contract was term nated for
cause even though the ten days notice specifying the nature of
the default provision had not been conplied wth.
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In our view, the exclusivity requirenment was not net by the
Agreenent in question. Section 11.2 did not expressly purport to
be exclusive, and 11.3 stated that the renmedy of term nation

granted in the contract did not preclude any other legal relief

or renedy available to any party. Conpare with Bartol, 129 M.

at 40 (where the | anguage was cl ear and excl usive).
Havi ng determ ned that the provision in the Agreenent
relating to cause is not exclusive, the follow ng cases are

instructive with respect to the comon law. In Peurifoy v.

Congressi onal Mdtors, 254 Mi. 501 (1969), the Court of Appeals

had before it an oral contract of enploynent. The enpl oyee sued
for breach of contract, and the trial court granted a directed
verdict in favor of the defendant. 1d. at 502. The enpl oyee
sued for failure to pay conpensation and all eged that the
termnation was unwarranted. |d. at 509. The parties argued
over what the terns of the contract were and whether it was
definite enough to be enforceable. |d. at 514. The Court stated
that it did not have to decide those issues because, whatever the
terms of the contract were, the contract was “clearly subject to
the constructive concurrent condition that the enployee [] woul d
render service as a conptroller and general manager in a
reasonably sati sfactory manner and in accordance with generally
accepted standards for that enploynment.” Id. at 515. The Court
stated that the evidence denonstrated that he breached the

agreenent, and therefore, he could not recover conpensation for
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his services after his breach. |I|d.

In Shapiro, there was a witten contract which provided in
part: “l1 expect the termof this arrangenent to go for at |east
one year, assum ng we both continue working as we anti ci pate.
However, we each reserve the right to cancel the arrangenent
after 9 nonths with the next 90 days to count as part of the
year.” 105 Md. App. at 752. The enpl oyee was an attorney who
was di scharged by his enployer, a law firm for failure to revea
that he was involved in a federal investigation in connection
with his prior enploynent. |1d. at 749-50. The enpl oyee sued for
breach of contract. 1d. at 750. The enpl oyee argued on appeal
that the contract was for a definite termas a matter of | aw
ld. at 753.

This Court in Shapiro recognized that if a contract is one
for a definite term it may only be termnated for just cause.
Id. at 754. If a contract is at will, it can be term nated
W t hout cause. 1d. W held that whether the contract was at
will or for a termwas anbiguous, and that it was properly
submtted to the jury. Shapiro, 105 Md. App. at 756. In
Shapiro, the contract was silent with respect to termnation for
cause. |d. at 756. Assumng that the jury found that the
contract was for a fixed term we stated that the contract
provisions did not elimnate the basic principle that an enpl oyer
has the right to discharge an enpl oyee for good cause even though
such right may not be stated in the agreement. 1d. at 757. On
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those facts, we acknow edged that this included |loss of faith and
trust or even inconpatibility. 1d. at 757, 763. W enphasized,
however, that what constitutes just cause varies with the nature
of the enploynent. 1d. at 758.

In Shapiro, the jury instructions given by the trial court
were upheld. 1d. at 761. W did not hold that the specific
instructions given relating to loss of faith and trust and
inconpatibility were necessarily required, however, and we
certainly did not hold that they are required in all cases.

I n Chai Managenent Conpany, we held that a discharge for

cause resulted in forfeiture of termnation pay wth respect to
termnation for cause. 50 Md. App. at 513-14. The contract in
that case was silent as to cause. |d. at 505. It was al so
silent as to duration but provided for 60 days notice before
termnation. W held that the enpl oyee was not entitled to 90
days pay following a material breach of the contract and his
termnation for cause. I|d. at 514, W stated that the 60-day
notice requirenent did not elimnate the basic principle
regardi ng enpl oynent contracts, which gives an enpl oyer the right
of discharge for good cause even though the right is not stated
in the agreenent or the agreenent delineates certain specific
causes for discharge. |1d. at 513.

In Sachs v. Regal Savings Bank, 119 M. App. 276 (1998),

aff'd, Regal Savings Bank v. Sachs, 352 Md. 356 (1999), we held

that summary judgnent in favor of the enployer was inproper
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because the question of whether the breach of enploynent contract
was material was a question for the jury, and that the enployee
was not entitled to summary judgnent because of evidence that he
had violated the enployer’s internal rules and federal

regul ations. The contract did not define cause. W repeated our
statenents in Shapiro to the effect that there is no single
definition of good cause, and it varies with the nature of the

enpl oynent. Sachs, 119 Mi. App. at 284. The Sachs case, in both

appel l ate courts, dealt wth the propriety of summary judgnent
and not jury instructions.

What was the alleged breach in this case? Appellants assert
that the evidence reveal ed “fl agrant m sbehavi or and i nconpet ence
[that] violated the enployer’s faith and trust and called into
question [appellee’ s] judgnent, honesty, and fitness for the
position of chief financial officer.” They assert that he
“diverted conpany tine, conpany resources, and conpany enpl oyees
for extensive personal frolics,” “put his own self interest ahead
of the interests of the conpany,” was “crude, intenperate, and
i nconpatible,” “failed to performthe main functions of his job
as chief financial officer,” “violated the faith and trust of the
conpany board of directors,” and “insisted on being paid as a
‘consul tant’ even though his alleged enploynent contract in every
formal version specified that he was a full-tinme ‘enployee.’”

Section 2 of the Agreenent provided that appellee would
performhis duties and functions as he may be call ed upon to
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performby the President of Tricat and that he would exert his
best efforts in the performance of his duties so as to pronote
the profit, benefit, and advantage of the business of his

enpl oyer. Appellants offer nothing to indicate that they were
restrained from maki ng any argunents relating to breach/ good
cause that were not enconpassed within the | anguage in the

Agr eenent .

The nature of cause varies, and |ike other simlar concepts,
the nature of an instruction wll vary fromcase to case. For
exanple, in a given case, negligence may be defined generally,
whereas in another case it may be defined nore specifically and
with reference to the evidence. The point is that appellants,
even though the Agreenent’s statenent of cause is not exclusive,
are not necessarily entitled to instructions that enploy the
| anguage of their choice. They are only entitled to full and
fair instructions.

On retrial of this case, the question of whether the
Agreenent is valid will be a jury question. Consequently, (1) to
the extent there are argunments supported by the evidence with
respect to all eged breaches recogni zed by | aw but not covered by
the | anguage in the Agreenent, if found to be valid, or (2)
because the Agreenent may be found invalid but sone other
agreenent exists, “cause” may be determ ned by conmon | aw, the

court can fashion instructions, in addition to the |anguage in
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the contract, as appropriate.®> The instructions should include a
statenent that appellee’ s enploynent could be term nated only for
a material breach by appellee which constituted just cause.

C.

Appel l ants contend that the court erred in instructing the
jury to disregard events after appellee was notified that his
enpl oynent had been term nated. Appellants explain that, at the
time of termnation, appellee failed to disclose the fact that he
had retai ned conpany records. These docunents were returned only
after a District Court trial. Consequently, appellee was in
breach at the sane tinme that he was claimng that appellants had
an obligation to pay. Alternatively, appellants assert that
appellee failed to fulfill a condition precedent for severance
pay, and the condition was material because it required
appellants to go to the expense and trouble of a court action.

Appel l ants requested the followi ng instruction:

Under the express terns of the contract that
Plaintiff seeks to enforce in this case, the
Plaintiff was prohibited fromrenoving the
enpl oyer’ s docunents fromthe enpl oyer’s
prem ses except in the performance of his
duties as an enployee. Further, he was
required to surrender any of the enployer’s
docunents to the enployer at the term nation
of his enploynent, or prior to term nation

upon the enployer’s request. If you
determne that Plaintiff did not conply with

W note that appellee’ s counsel stated at oral argunent
that appellee’s position is that the Agreenent is valid, and if
found not to be so, there was no other agreenent, inplying an at
will relationshinp.
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this obligation, and that that was a
sufficiently material breach so as to relieve
t he enpl oyer of any obligation to pay
conpensation to the Plaintiff, you should
find in favor of the Defendants.

The court actually instructed the jury as foll ows:
You have heard testinony concerning conpany
docunents which plaintiff kept and which the
def endants demanded that he return. And you
have heard testinony concerning a | awsuit
filed for the return of these docunents. |
instruct you that for the purposes of
considering the issue currently before you .

. . you should disregard all of that evidence
as well as any other evidence regarding
events which took place after Decenber 4,
1996.

Appel l ants argue that the instruction prevented the jury
fromconsidering the effect of appellee’s refusal to return
docunents on his breach of contract claim Additionally,
appel l ants assert that “at a mninmum”™ on equitable grounds, the
evi dence was rel evant to damages.

Appel | ee asserts that the circuit court struck the evidence
relating to the failure to return docunents on the ground that it
was irrelevant. Appellee states that it was not a materi al
breach, in any event, and that appellants are judicially estopped
for reasons expl ai ned above.

We agree with the circuit court that the evidence was
irrelevant. W fail to see how w thhol di ng docunents, even if it
constituted a breach, after the contract was term nated for
cause, is relevant to whether cause existed for the term nation.
Addi tionally, while w thhol di ng docunents, assumng it
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constituted a breach, m ght support an action for damages, for
which no claimis being nade, it would not relieve appellants of

their contractual obligations. See Evergreen Anmusenent Corp. V.

Ml stead, 206 Md. 610, 621-22 (1955).
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D

The circuit court instructed the jury that the burden of
provi ng that appellee had been term nated for cause was on
appel lants. Appellants assert that this inproperly shifted the
burden of proof and explain that the existence of cause was not
an affirmati ve defense, as characterized by the court, but was a
reason why appellants were not |iable for breach of contract. W
perceive no error

In Forster-Porter, the question was whet her the manufacturer

had the right to termnate a distributorship agreenment because of
breach by the plaintiff in failing to make sales. The Court of
Appeal s held that the burden of proof was on the defendant
manuf acturer and sustained the trial court’s factual
determ nation that the manufacturer had failed to prove a
mat eri al breach of the distributorship agreenent sufficient to
justify termnation. 198 MI. at 29. W believe the issue before
us i s anal ogous, and we hold that the burden of proving cause for
termnation is on appellants.

E.

Appel l ants contend that the circuit court erred in ruling
that Baltinore Gty was the proper venue to maintain this action.
M. Code, Cs. & Jud. Proc. Art. 8 6-201, sets forth the general
rul e and provi des:

(a) Cvil actions. —Subject to the
provi sions of 88 6-202 and 6-203 and unl ess
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ot herwi se provided by law, a civil action
shal |l be brought in a county where the

def endant resides, carries on a regul ar

busi ness, is enployed, or habitually engages
in a vocation. |In addition, a corporation
al so may be sued where it maintains its
principal offices in the State.

(b) Multiple defendants. —If there is
nore than one defendant, and there is no
single venue applicable to all defendants,
under subsection (a), all may be sued in a
county in which any one of them could be
sued, or in the county where the cause of
action arose.

Appel  ants argue that both defendants carried on a regular
business in Baltinore County and that this was the single venue
applicable to both defendants.

Appel | ee contends that KatalLeuna waived the issue by not
raising it inits Rule 2-322 notion but only included it inits
answer. Consequently, only Tricat has standing to raise this
i ssue on appeal. Appellee further states that Tricat engaged in
regul ar business in both Baltinore City and Baltinore County, and
consequently, the choice of venue was for appellee. Appellee
recites the relevant facts as foll ows:

As set forth in Harper’s initial
menor andum i n opposition to Tricat’s notion
to dismss, Harper, by affidavit, placed
before the trial court the follow ng facts
relating to Tricat’s regular business in
Baltinmore City: (1) Its resident agent
Ani | kumar J. Hoffberg, Esqg., had his offices
for recei pt of service of process, anong
other things, in Baltinmore City, (2) Harper
himself was a Baltinore City resident who did

much of his work for Tricat out of his hone
in Baltinmore City, (3) Tricat, during
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Har per’s period of enploynent, did business
with and through Baltinore G ty-based
corporation Contract Materials Processing,
Inc., located in Curtis Bay, Baltinore City,
(4) A Tricat enployee was physically | ocated
inatrailer at CVW's Baltinore Gty facility
carrying out a research and devel opnent
program for Tricat and KatalLeuna, and CMP
sold for the benefit of Tricat, and

Kat aLeuna, nol ecul ar sieves supplied by
Tricat and KatalLeuna which CWP stored at its
Curtis Bay facility, (5) Tricat maintained an
escrow account, the funds for which were
drafted in Baltinore City banking
institutions, at and through M. Hoffberg s
Baltinmore Gty office and M. Hoffberg

I i kewi se maintained Tricat business records
and transacted ot her business for Tricat
there. Standing alone, Tricat’s contacts
with Baltinmore City were sufficient to permt
the laying of venue in the Crcuit Court for
Baltinmore City as to it.

(Record extract references omtted.)

Addi tionally, according to appellee, KatalLeuna had no
princi pal place of business in Maryland and, therefore, could be
sued in Baltinore City where appellee resided. See 8§ 6-202(3).
Appel | ee argues that 8 6-202 provi des venues that are

alternatives to those provided in §8 6-201. See WIlde v. Swanson,

314 Md. 80 (1988).

Appel l ants respond that there was no legally sufficient
factual support for the assertion that Tricat was engaged in
regul ar business in Baltinore Cty at the time of filing suit.

The Court of Appeals in Wlde stated that the |egislative
hi story of 88 6-201, 6-202, and 6-203 nakes it clear that 8§ 6-202

“presents certain options to a plaintiff for alternative venues
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to those available under 8 6-201. Neither section enjoys a
priority over the other.” Id. at 92. The Court referred to the
| egi sl ative history as foll ows:

In Report No. 3F to the General Assenbly
of July 16, 1973, the Conmm ssion descri bed
its proposed venue subtitle, saying in part:

“Venue is treated pragmatically with 8
6- 201 stating the general rule that a
def endant shoul d, when possi bl e, be
tried in a county which is conveni ent
for him—i.e., where he lives or works.
| f present law allows an alternative
venue as it does in certain cases, the
additional venue is set out in 8§ 6-202.
It should be noted that a plaintiff may
choose a venue fromeither section, and
that 8 6-201 is not controlling if an
alternative venue is provided. Sone of
the actions covered in 8 6-201 and 6-202
are transitory and sone are |ocal.

Section 6-203 contains venues for
actions to which the general rule does
not apply. Wile sone of these are
| ocal actions, nost are transitory but
are statutory exceptions to the general
rule. |If an actionis listed in § 6-
203, that section controls the venue,
unl ess 8 6-202 provides an additional

venue. If an alternative venue is
provided, the plaintiff may el ect either
one.”

ld. at 47-48. Finally, of no little
persuasive effect is the fact that Judge
Adkins of this Court, who was Revi sor of
Statutes and Director of the Comm ssion while
the Courts and Judicial Proceedings Article
was prepared, wote in 1974 that 8§ 6-202 “is
intended to permt the plaintiff to choose
either a venue permtted by section 6-201 or
one permtted by section 6-202. That is, the
sections are cunul ative and not nutually
exclusive.” Adkins, Code Revision in
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Maryl and: The Courts and Judi ci al
Proceedings Article, 34 MI.L.Rev. 7, 36
(1974) (footnote omtted).

Id. at 93-94.

In Geen v. North Arundel Hospital Ass'n, Inc., 126 M. App.

394, cert. granted, 356 Md. 17 (1999), this Court, relying on

Wl de, noted that C J. 8§ 6-202(8) provides an alternative venue
in negligence actions allowng plaintiffs to bring suit in the

county where the cause of action arose. W relied on Wlde for

the proposition that, when multiple venues are proper under both
C.J. 8§ 6-201 and C.J. 8§ 6-202, the plaintiff can choose to
proceed under either section. Geen, 126 Mi. App. at 406.

In this case, KatalLeuna did not have a principal place of
business in the state, and therefore, an alternative venue was
avai | abl e under § 6-202.

F

Appel l ee contends that it was entitled to pre-judgnent
interest. He argues that the danages in the anmnount of $500, 000
were not disputed, nor was the date payable disputed. As a
result, interest was mandatory and not discretionary. See

Crystal v. West & Callahan, Inc., 328 Md. 318 (1992); United

Cabl e Television of Baltinore Limted Partnership v. Bank, 354

Md. 658 (1999).
Appel l ants argue that the issue was not preserved because

there was no argunent or evidence presented with respect to pre-
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judgnent interest prior to appellee’s notion to alter or anend.
Addi tionally, according to appellants, the anmbunt was not certain
or definite, referring to the existence of a side letter, the
consul ting arrangenment, and ot her docunments. There was a genui ne
di spute with respect to entitlenment to severance pay, and the
Agreenent set no date for paynent of the severance pay. Finally,
appel l ants point out that the anbunt was not reduced to present
val ue because the judgnment was rendered nore than three years
after term nation of enploynent. Consequently, appellee would be
unjustly enriched if awarded prejudgnent interest.

On one extrene, interest is not permtted on unliquidated
clains, which are typically tort clains. On the other extreneg,
if a contract requires the paynent of a sumcertain on a date
certain, interest is ordinarily allowed as a matter of right. |If
it is a contract case that falls “sonewhere in between” the two
extrenes, interest lies at the discretion of the fact finder.

See Crystal, 328 Md. at 343. In United Cable, 354 MI. at 667,

the Court of Appeal s expl ai ned:

Prej udgnment interest cones in two varieties,
di scretionary and of right. Both versions
are ‘in the nature of an el enent of damages.
Maryl and State H ghway Adm nistration v. Kim
353 Md. 313, 327, 726 A 2d 238, 245 (1999).
There we said that

“those instances in which
prejudgnent interest is allowed as
a matter of course [are] because
‘“the obligation to pay the anopunt
due had becone certain, definite,
and |iquidated by a specific date
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prior to judgnent so that the
effect of debtor’s w thhol ding
paynment was to deprive the creditor
of the use of a fixed anpbunt as of
a known date.’”

Anticipating that the issue may arise again, we think this
is a contract case falling between the extrenmes and the award of
prejudgnent interest is discretionary.

JUDGVENT REVERSED; CASE
REMANDED TO THE Cl RCU T COURT
FOR BALTI MORE CI TY FOR A NEW
TRI AL CONSI STENT WTH THI S
OPINION. COSTS TO BE PAI D BY
APPELLEE
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