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This appeal is from an order of the Crcuit Court for

Washi ngton County (Sharer, J.) denying an attenpt

by appel | ant,

Ri chard E. Troy, Personal Representative of the Estate of Paul H

Lettich, to rescind the decedent's renunci ati on and di scl ai ner of

his inheritance. Troy presents for our review the follow ng

i ssues, which we have reorgani zed for clarity:

1. Dd t he pr ocur enent of
disclaimer by Hart [the

Lettich's
decedent’s
sister] constitute a breach of
confidential relationship with Lettich?

her

2. Was the disclainmer procured by undue
i nfl uence?

3. Was Lettich's rescission barred by
Estates and Trusts § 9-205?

4. Was Lettich's disclainmer contrary to

Medi cai d | aw and agai nst public policy?

The State of Maryland, amicus curiae,!?

foll ow ng issue:

presents the

Did the circuit court err when it held that a
Medicaid recipient is entitled to disclaim

an inheritance so that he can

remai n

eligible for Medicaid, where if the recipient
had collected his inheritance, he would have

been able to pay for his own nedical

w t hout public welfare assistance?
The issue presented by the amcus
distorts the decision of the circuit court.

us is whether the court erred in holding

curi ae

care,

exceeds and

The question before

t hat

the Medicaid

On 4 Septenber 1996, we granted the State's notion for | eave to participate

as am cus curi ae.



recipient could disclaim his inheritance. Qur answer to that
guestion, as well as to all of the issues presented by appell ant,
is “No,” and we shall therefore affirm the judgnment of the

circuit court.

Facts

Paul Lettich (Lettich) becane a resident of the Cardinal
Sheehan Center for the Aging, Stella Miris Hospice (Stella
Maris), in April 1992. Prior to his adm ssion, Lettich appointed
Richard Troy (Troy) as his attorney in fact and granted hi m power
of attorney, on 4 February 1992.2

In conjunction wth his duties, Troy applied for nedical
assi stance on behalf of Lettich when Lettich's resources were
exhaust ed. Lettich was ultimately deenmed qualified to receive
t hose benefits on or about 1 January 1995. Al nedical expenses
were paid by Medicare and Medicaid from that day forward

On 25 February 1995, Lettich's sister, Alta Mie Lettich
(Alta Mue) died intestate, leaving an estate in excess of
$300, 000. Alta Mae was survived by Lettich and two sisters
Mldred Hart (Hart) and d adys Mcd aughlin (M@ aughlin). To say

t hat personal contact between Lettich and his sisters was sparse

The record is clear, however, that Troy's responsibilities did not include
t hose of guardi an.



is hyperbole. Troy, however, kept famly nenbers abreast of
Lettich's st at us, i ncl udi ng, specifically, fi nanci al and
admnistrative matters such as Troy's legal relationship wth
Lettich.

On 22 March 1995, Hart was appoi nted personal representative
of Alta Mae's estate wth the consent of the surviving siblings.
On 28 April 1995, Hart, undeterred by Troy's capacity as
Lettich's attorney in fact, visited Lettich and assisted himin
executing a disclainer to his share of his sister's estate.
During that wvisit, Hart overlooked advising Lettich of the
ram fications of the disclainmer on his Mdicaid status. As a
result of dividing Lettich's $100,000 share between thensel ves,?
Hart and Mcd aughlin each becane $50, 000 richer. T h e
follow ng nonth, Troy was notified by Stella Maris's business
office that Lettich had renounced his inheritance. Troy pronptly

retai ned counsel, on Lettich's behalf, who filed in the orphans
court on 24 June 1995 a petition seeking to rescind the
di sclaimer and renove Hart as personal representative of Alta
Mae's estate.
Hart retained Robert Veil, Jr., Esqg., to defend her. On 24

August 1995, one day prior to the deadline for filing Hart's

Scur collective judicial conscience is quite relieved by the fact that our
review of Lettich’s will indicates that Troy's notivation was philanthropic, not
pecuniary. He was not the subject of a bequest.

Lettich's estate was to be distributed anpbng his surviving sisters and his
lifelong friend and conpani on, Hernel G uber. This Court would not presune to
specul ate from the circunstances surrounding the procurenment of the disclainer,
i ncluding Hart’'s oversight in inform ng her brother of the anmount which he stood
to inherit fromtheir late sister’s estate, that, as personal representative of
the estate, Hart had a fiduciary duty to her brother.

3



answer to the petition, Veil visited Lettich and requested himto
execute a notion to strike the orphans' court petition so as to
remove the possible irritation of an attorney, and also to
execute a revocation of Troy's power of attorney. A vigilant
Stella Maris social worker intervened and suggested that Troy be
consul t ed. When notified, Troy contacted his current counsel
who imediately called Stella Maris and advised Veil that she
represented Lettich and that Veil was forbidden to speak to
Lettich. For reasons not clear fromthe record, Veil acqui esced.

Lettich died on 20 Septenber 1995.

Subsequent to the orphans' court's denial of the petition
Troy sought a de novo appeal in the Crcuit Court for Wshi ngton
County. The court granted Hart's notion for judgnment wth
respect to the attenpt to have her renoved as persona
representative of the estate and dismssed the portion of the
petition seeking to rescind Lettich's disclainer. Troy tinely

filed a notice of appeal.

Di scussi on

Procurenent of the D sclainer
Troy asserts that the events surrounding the procurenent of
the disclainer from Lettich constituted undue influence and,
accordi ngly, t hat the disclainer should be set asi de.
Conpoundi ng the egregi ousness of this alleged nmal feasance on the

part of Hart, Troy insists, is the fact that Hart owed Lettich a



fiduciary duty in light of their respective statuses of personal
representative and devisee. See Maryland Code (1974, 1991 Repl
Vol.), S 7-101 of the Estates and Trusts Article (Est. & Tr.).
Mor eover, Troy maintains that, because of Lettich's physical and
mental condition, a confidential relationship also existed, and
was breached during the procurenent of the disclainer.

A confidential relationship my be established by subjective
factors, such as the advanced age, physical debility, nental
f eebl eness, and overall dependence of the individual of whomthe
dom nant party has supposedly taken advantage. Treffinger wv.
Sterling, 269 M. 356, 361 (1973); Tribull v. Tribull, 208 M.
490, 507 (1956); Gaggers v. G bson, 180 Md. 609, 612-613 (1942).
Once establi shed,

"[t] he existence of the confidential relation
creates a presunption of influence which
i nposes upon the one receiving the benefit
the burden of proving an absence of undue
i nfluence by showing that the party acted
upon conpetent and independent advice of
anot her, or such facts as wll satisfy the
court that the dealing * * * was had in the
nmost perfect good faith on his part and was
equi tabl e and just between the parties.”
Gaggers at 613 (citations omtted).

In the case sub judice, the court found Lettich to be aged,
physically infirm and, apparently, at least partially dependent
on another, nanely Troy, to handle his day-to-day affairs. Wat

the court did not specifically intimte, however, was any

suggestion of nental inconpetence on the part of Lettich.



The circuit court further addressed appellant's claim of
undue influence and found that appellant <clearly did not
establish that the free agency of Lettich was destroyed. Qur
i ndependent review of the record supports the trial court’s
finding inasmuch as it was wholly based on factual observations
presented by the parties. M. Rule 8-131© provides that when an
action is tried wthout a jury "[we] wll not set aside the
judgnment of the trial court on the evidence unless clearly
erroneous, and wll give due regard to the opportunity of the
trial court to judge the credibility of the wtnesses." | f
there is any evidence legally sufficient to support the court's
findings, they are not clearly erroneous, for the weight of the
evidence is a question for the court, sitting as the finder of
fact. Wei sman v. Connors, 76 M. App. 488, 500, 547 A 2d 636

(1988), cert. denied, 314 M. 497 (1989).

Estates and Trusts 89-205
Both Troy and the State assert that Lettich's disclainer is
barred by Est. & Tr. 8§ 9-205, which provides, in pertinent part:
(a) The right to disclaim property or an
i nt er est in it is barred by (1) an
assignment, conveyance, vol unt ary
encunbrance, or transfer of the property or
interest, or a contract for any of those....
It is unquestionably clear that Lettich did not, by applying
for Medicaid benefits, assign or transfer to the State his rights

to the inheritance. Neither did his application constitute an



encunbrance with regard to the inheritance. Because the latter
conclusion is not as readily apparent as the fornmer, we think it
necessary to discuss how we arrive at it.

While "[t]here is no precise definition of an encunbrance,”
Magraw v. Dillow, 341 M. 492, 503 (1996), the term logically
includes a withholding of a right or interest in property to a
third party. In applying for Medicaid benefits, Lettich only
placed hinmself wunder a duty to disclose any change in his
fi nanci al status wthin 10 days of the change. COVAR
10.09.24.12(B)(1). He did not affirmatively encunber or w thhold
any prospective interest or right in favor of the State. | f,
arguendo, this were the <case, such an interest would be
tantanount to a confessed judgnent. In neither theory nor
purpose is an application for Mdicaid benefits synonynous wth
executing a confessed judgnent. Because an application for
Medi caid benefits does not constitute an assignnment, conveyance,
vol untary encunbrance, transfer of property or an interest, or a
contract for any of these actions, Estates and Trusts 89-205 is
therefore inapposite to the instant case, and we accordingly hold
the disclainer was not barred by this statute.

Any benefits that may have been incorrectly paid to Lettich
woul d have been solely attributable to his failure to informthe
State of his wealth.

Medi cai d Consi derations

Under English Poor Law,



“The father and grandfather, nother and
grandnot her, and children of every poor, old,
blind, lanme and inpotent person, or other
person not able to work, being of sufficient
ability, shall at their now charges relieve
and maintain every other person, in that
manner, and according to that rate, as by the
justices of that county where such sufficient
persons dwell, in their sessions shall be
assessed”*

Today, however, by 42 USC 8§ 1396a(a)(17)(D), Congress has
abrogated the legal duty to support one’'s parents, and even a
cursory perusal of this, or other sections of 42 USC § 1396
(the subsection of the Social Security Act wwth which we wll be
attenpting to deal), will denonstrate Congress’s indifference to
the sinplicity and clarity of the Elizabethan | anguage.?®

Medicaid is a “nmeans-tested” program that is to say,
eligibility for Medicaid depends on neeting various incone and
resource tests. Maryl and's Departnent of Health and Mental
Hygi ene (DHWVH) adm nisters the |ocal aspect of the program and
requires, as a condition of eligibility for benefits, that
applicants disclose all available assets to the Departnment of
Social Services (DSS). COVAR 10. 09. 24. 04. An applicant nust

satisfy asset |imts in order to receive coverage.

Poor Relief Act, 1601 (43 Eliz. c.?2).

"The Social Security Act is anbng the nost intricate ever drafted by
Congress. |Its Byzantine construction, as Judge Friendly has observed, makes the
Act 'alnost unintelligible to the uninitiated.'" Schweiker, Secretary of Health
and Human Services, et al. v. Gray Panthers, 453 U. S. 34, 43 (1981) (quoting
Friedman v. Berger, 547 F.2d 724, 727 n.7 (CA2 1976), cert. denied, 430 U S. 984
(1977)). Prior to appellate review of Friednan by the Second Crcuit Court of
Appeal s, the District Court in the same case described the Medicaid statute as
“an aggravated assault on the English | anguage, resistant to attenpts to
understand it.” 1d. At 43 n.14



Once an individual 1is receiving benefits, it 1is not
i nconceivable that his eligibility status m ght change due to a
mul titude of financial circunstances. COWAR dictates, as a post-
eligibility requirenent, that recipients or their representatives
shall notify the departnment "within 10 working days of changes
affecting ... eligibility...." COVAR 10.09.24.12(B)(1). I f one
fails to disclose such a change, the shadow of fraud surfaces.

Upon his acquisition of an equitable interest in his
sister's estate, Lettich - personally, or through his attorney,
Hart - had the legal obligation to notify DSS of the inheritance
inlight of its potential ramfications on Lettich's eligibility.
Whil e one who obtains noney through a testanentary gift is said
to have acquired legal title to the noney at the tinme of probate,
Schaefer v. Spear, 148 M. 620, 627 (1925), equitable title to
the noney transfers at the death of the testator. See Rowe V.
Cullen 177 Md. 357, 368 (1939) (rights of distributees vest at
the death of the testator). The Court of Appeals has found this
to be the case with respect to real property, inasnmuch as title
to realty generally relates back to the death of the testator.
Matthews v. Fuller, 209 M. 42 (1956). Mor eover, in Bouse v.
Hull, 168 M. 1 (1935), the Court relied upon Bradford v.
Cal houn, 109 S.W 502, 504 (Tenn. 1908), in stating that a
renunciation [of an equitable interest] shall relate back to the
time of the transfer and thereby will nullify any creditor's |evy

that may have been nmade during the viability of, and against, the



renunicator's equitable interest, which levy could have been
enforced at the tinme legal title vested.

Lettich's failure to notify DSS constituted a violation of
applicable Medicaid law and deprived both state and federal

governments of an opportunity to reassess his eligibility.

Ceneral Policy Considerations

What this Court is nore broadly faced with is the propriety
of the disclainer in light of societal interest and overall
policy considerations. Wat is ludicrous, if not repugnant, to
public policy is that one who is able to regain the ability to be
financially self-sufficient, albeit for a tenporary or even bri ef
period of tinme, may voluntarily relinquish his windfall.?®

While we are mndful that social agencies are “skewered
through and through with office pens, and bound hand and foot
with red tape,"’” this acknow edgnent does not vitiate |egal
obligation to report a recipient's change in financial status.
Lettich had a | egal obligation to "pay his own way" (by neans of
the inheritance) until such tinme as his resources were exhausted.

Had the disclaimed funds actually been acquired and exhausted,

Anal ogously, in divorce cases this Court has refused to award support to a
spouse who has voluntarily inpoverished hinself. See John O v. Jane O, 90 M.
App. 406, 421. ("[l]n the context of a divorce proceeding, the term"voluntarily
i mpoveri shed" nmeans: freely, or by an act of choice, to reduce oneself to
poverty or deprive oneself of resources with the intention of avoiding .
obligations. (Enphasis supplied.))

‘Charl es Dickens, David Copperfi el d.
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Lettich nost certainly would have been eligible to resune his
recei pt of Medicaid benefits.

In Molloy v. Bane, 631 N Y.S. 910 (1995), the Suprene Court
of New York, Appellate Division, confronted the sane issue now
before this Court. Mol | oy, a resident of a nursing honme, was a
reci pient of nedical assistance. Upon the death of her daughter,
Mol | oy, pursuant to intestacy law, was entitled to her statutory
share of the estate. Prior to disposition of the estate, Ml oy
renounced her interest in it. Acknow edging that the right to
renounce a intestate is irreconcilable with the principle that
public aid is of a limted nature and should only be afforded to
t hose who denonstrate legitimate need, id. at 911, the court
found that "[Mdlloy]'s renunciation of a potentially available
asset was the functional equivalent of a transfer of an asset
since by refusing to accept it herself, she effectively funnel ed
it to other famlial distributees.” 1d. at 913.

Applying this analysis to the case sub judice, we adopt the
reasoning of the New York court. The result of such a transfer
prior to application for benefits is that the transferee enjoys a
"windfall™ for which the applicant/transferor is penalized
against the inception of his eligibility. So too should this
penalty result in a circunstance in which a Medicaid recipient
di sclainms or otherwi se transfers an inheritance that if accepted

woul d result in a loss of eligibility.

11



If a recipient renounces an inheritance that would cause
himto be financially disqualified from receiving benefits, the
renunci ation should incur the same penalty of disqualification
t hat acceptance woul d have brought about, and should render the
recipient liable for any paynments incorrectly paid by the State
in consequence. To permt disclaimed property to pass to
transferees free and clear of any obligation would be a violation
of public policy. That is precisely the situation before this
Court. Lettich's failure to disclose resulted in the inproper
paynment of Medicaid benefits by the State on behalf of Lettich
after the expiration of the grace period (during which disclosure
was conpelled), inasmuch as the inheritance would have caused
DHMH/ DSS to reassess Lettich's eligibility in light of his
changed financial circunstance. COMAR indicates that an
applicant/recipient's breach of this particular duty may result
in the initiation of crimnal or civil action by the State,
i ncludi ng the seeking of reinbursenent fromthe recipient. COVAR
10. 09. 24.12(B) (6) . Because initial eligibility nust be
established by a lack of financial resources, an action for
rei mbursenment against the recipient or his estate would
undoubtedly be futile and simlar to attenpting to draw bl ood
froma stick. The lack of a mechanismto effectuate the State's
interest in reinbursenent essentially emasculates the duty to
disclose a change in financial status, as there exists no

meani ngf ul recourse against individuals who fail to conply.
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The effect of Lettich's execution of the disclainmer was to
transfer his intestate interest in Alta Mie's estate to his
surviving sisters. Accepting the inheritance would have made him
financially ineligible for Medicaid. The result of our decision
today is that Lettich's disclainmer is valid under Est. & Tr. § 9-
205. Thus, MIldred Hart and d adys Mcd aughlin wll divide the
estate of Alta Mae Lettich according to the laws of intestacy.
We suggest that this interest should be taken subject to any
claim's) that the State may have against Lettich's estate for any
Medicaid benefits inproperly paid as a result of Lettich's
failure to inform DSS of his acquisition of property while
recei ving Medicaid benefits.?®

This Court recently stated that "[a] constructive [trust] is
a renedy enployed by the courts to convert the hol der of |Iegal
title to property into a trustee 'for one who in good conscience
should reap the benefits of the possession of said property.'"
Dulany v. Taylor, 105 M. App. 619, 634 (1995) (Hamlton .
Capl an, 69 Md. App. 566, 583-84 (1987), quoting Wmer v. W nmmer,

287 Md. 663, 668 (1980)). "The renedy is applied by operation of

|aw where ... the circunstances render it inequitable for the
party holding the title to retain it." Wmer, 287 Ml. at 668
(citations omtted). "The purpose of inposing a constructive

8

At oral argunent, Hart's counsel stated that he would be acqui escent to
reinbursing the State for any Medicaid benefits erroneously paid for the benefit of
her | ate brother.
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trust is to prevent the unjust enrichnment of the title holder."
Dul any, 105 Md. App. at 634 (citing Wmer, 287 Md. at 668).

In Mass Transit Admnistration v. Ganite Constr. Co., 57
M. App. 766, 773-74 (1984), we expl ai ned:

The doctrine of unj ust enri chnment
applies where "'the defendant, upon the
circunstances of the case, is obliged by the
ties of natural justice and equity to refund
the noney.'" Dobbs, Handbook on the Law of
Renedi es, 8§ 4.2 (1973), quoting Lord
Mansfield in Mses v. MicFerlan, 2 Burr.

1005, 97 Eng.Rep. 676 (K B.1760). Thi s
policy against wunjust enrichnent 1is the
t heory behi nd t he restitutionary

remedi es. Those renedies serve to "deprive
t he defendant of benefits that in equity and
good conscience he ought not to keep, even
t hough he may have received those benefits
quite honestly in the first instance, and
even though the plaintiff may have suffered
no denonstrable |osses.” Dobbs, supra, 8
4.1.

W think it clear that the State has an equitable and
practical interest in both the <changed circunstances of a
recipient as well as the instrunentality that gives rise to such
a change. The "10-day disclosure period" affords the State
notice and opportunity to intervene and assert any potential
clain(s) against the property or an equitable interest therein.
Should it fail to assert any claimwthin this time, its interest
is waived. Such a waiver, however, is contingent upon the
reci pient giving due notice in accordance with his duty to report
hi s changed circunstances. The failure to do so clearly deprives

the State of its ability to exercise its rights and my wel
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result in the unjust enrichnment of those who surreptitiously dine
upon the fruits of inheritance while cloaked by the veil of non-

di scl osure.

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.
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