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This case involves the application of the statute of
l[imtations in an occupational deafness case. On July 7, 2000,
Arnold C  Yox, appellee, filed a claim with the Wrkers’
Conpensation Comm ssion against Tru-Rol Conpany, Inc., and its
i nsurer, Penn National I|nsurance Conpany, appel | ant s. Under a
headi ng titl ed “Description of Accident or How OQccupati onal Di sease
Cccurred,” Yox reported, “many years exposure to high[] |evels of
i ndustrial noise.” Appel lants contested Yox’'s claim The
Comm ssi on convened a hearing on Decenber 11, 2000, during which
appellants raised the statute of [imtations as a defense. The
Comm ssion agreed that the claim was barred by limtations, and
deni ed benefits on this basis.

Yox appeal ed the Conmi ssion’s decision to the Circuit Court
for Baltinmore County. The court reversed the Conm ssion’s
deci si on, and remanded the <case to the Commission for
determ nation of its nmerits. In challenging the court’s deci sion,
appel l ants present a single issue for our review

Did the circuit court err when it found that
the statute of linmtations in an occupationa
deaf ness case did not begin to run since the
clai mant was not “disabled” as defined by
statute?

We hold that the applicable statute of limtations has run, as
a matter of law, on Yox's clainms. Therefore, the circuit court

erred in reversing the Comm ssion’s decision, and in remandi ng the

case to the Commi ssion for a determ nation of its nerits.



FACTS AND JUDICIAL PROCEEDINGS
Yox, a man in his late sixties at the tinme of trial, began
wor ki ng at Tru-Rol when he was 20 years old. There, he “[ran] a
press and vibrator[,]”! a job in which he was exposed to a |arge
anount of noise. Wiile on the job, he wore ear plugs and “ear

snaps,” which are placed over the ears once the ear plugs are in
pl ace.

Yox first consulted Dr. Robert Schwager, an ear, nose, and
throat physician, on the advice of a famly nenber in 1987,
conplaining of “ringing” in his ears. Yox testified that, at that
time, he was not experiencing any difficulty hearing. The only
i ssue at that tinme was the ringing.

Dr. Schwager testified regarding his 1987 visit wth Yox.
According to the doctor, Yox “gave a |l ong history of noi se exposure
at work. Being exposed to heavy machinery [sic]. He conpl ai ned of
hearing loss in the left ear.”?

[A]t that point the patient had an audionetric
test, which reveal ed bilateral symetric nerve
type deafness, mld in the |ow frequencies to
severe in the high frequencies.

We recorded what we call speech reception
of 40 decibels in each ear. Discrimnation 76

and 72 percent, right and left respectively,
for which we thought a hearing aid was

Yox testified that the vibrator he used was simlar to a
j ackhamer .

2Dr. Schwager’s notes did not reflect that Yox had conpl ai ned
of ringing in his ears, or tinnitus, only “hearing | o0ss.”
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i ndi cat ed.

The patient was . . . told of the
findings on the hearing test, and it was
suggested that he obtain a hearing aid. .
About four weeks later he returned to the
office and did, in fact, obtain a hearing aid
from us.

Dr. Schwager also opined, based on his 1987 audi ol ogica

exam nation of Yox, that “[t]o a reasonable degree of nedical

probability . . . M. Yox had a 35 1/4 percent hearing | oss in 1987
for the right ear, and for the left ear 37 3/4 percent,” and
bi naural inpairnent of 35.67 percent. Dr. Schwager testified at

trial that this 1987 hearing |oss was conpensable under the
wor kers’ conpensation statute.

Dr. Schwager again evaluated Yox in 2000, at the request of
Yox’ s attorney. At that tinme, he reviewed an audionetric test
record prepared by Robert Saltsman, an audiol ogist. Dr. Schwager
opi ned that, “to a reasonabl e degree of nedical probability M. Yox
denonstrated a 33 percent hearing loss in his right ear” and a “38
percent” loss in his left ear. He also stated that, as of his 2000
eval uation, Yox had a “binaural inpairnent” of 33.8 percent. The
doctor testified that Yox’s hearing | oss was “[a] pproximately two

to three percent” worse in 2000 than it was in 1987.°® He opined

3The doctor expl ai ned that, although the nunerical percentage
| oss did not change significantly between 1987 and 2000, Yox's

hearing | oss was worse in 2000 because “the statute . . . requires
that we include a factor for the age of the patient as well as a
derivation fromthe val ues found upon the hearing test result.” He

(conti nued. ..)



that Yox “suffers fromnoi se i nduced sensory bi naural hearing | oss,
whi ch woul d be expected in an individual who has been exposed to
loud noise on a recurrent and long term basis.” He further
explained that Yox's hearing inpairnment was “progressive” in
nature, even if he were permanently renoved from further noise
exposure.

Yox testified that he quit his job at Tru-Rol in 1999, after
47 Y% years of enploynent with the conpany. He stated that his
hearing | oss had never stopped himfromgoing to work, nor had it
prevented him from performng any job duty. He acknow edged,
however, that when he consulted Dr. Schwager in 1987, he thought

that the ringing in his ears was due to his work.

[ APPELLANTS ATTORNEY]: . . . You told [Dr.
Schwager] that you were around heavy machi nery
at wor k[ ?]

[YOX]: That's right.
[ APPELLANTS ATTORNEY]: Ckay.

You said as a result of being around the
heavy machinery you had this ringing in your
ears; is that correct?

[YOX]: Yeah. | had ringing. That's right.
[ APPELLANTS ATTORNEY]: Okay.

(...continued)

stated that Yox's “hearing | oss did worsen [ between 1987 and 2000]
but not to the degree according to the cal cul ati on requi renent that
he aged; therefore, on the percentage based on the cal cul ati on for
the rating, it |ooks as though he has | ess hearing | oss in the Year
2000 than he does in 1987, but that, in fact, is a result of the
calculation that we're required to nmake.”
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And you did not think that that ringing
cane from any other source but your work: is
that correct?

[ YOX]: Yeah. Because | ain’'t never had
ringi ng before.

Al t hough Yox’ s hearing | oss continued to progress, he did not file
his workers’ conpensation claimuntil July 2000, several nonths
after he stopped working at Tru-Rol.

In reversing the Comri ssion’s decision to deny benefits based
on the expiration of the two year statute of limtations, the
circuit court explained inits witten order that

within [the] definitional framework [of the
wor kers’ conpensation statute], occupationa
deafness is somewhat of an anomaly. I t

clearly is nore akin to a di sease process, as
it is not triggered by a single event giving

rise to a discrete consequence. However
occupational deafness is separately defined
under LE 8§ 9-505. In Crawley . . . , the

Court of Special Appeals found that the
| egislative intent in enacting LE 8 9-505 was
not only to provide technical criteria for
nmeasuri ng occupational |oss of hearing, but
also to make such |oss conpensable w thout
regard to inability to work or |oss of wages.
In that regard, occupational deafness is
treated differently than other fornms of
occupati onal disease.

The difficulty presented in the context
of this <case is that the Ilimtations
provi sions under the workers’ conpensation
statute do not address when limtations shal
commence in occupational deafness clains.
Rather, LE 8 9-711 addresses |limtations in
general for occupational diseases and is
triggered by disablenent, which is linked to
an inability to perform work.

Appel | ant argues that Crawley inplicitly
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resolves this dispute, in that the Court
determ ned that the legislative intent was to
make hearing | oss conpensabl e when t he degree
of loss nmet certain statutory requirenments
wi t hout regard to disablenent. That finding,
however , does not al so dictate t hat
limtations under LE 8 9-711 commences [two]
years from the date that the |oss was first
conpensabl e. In fact, in prior occupational
di sease deci si ons addr essi ng wor ker s’
conpensation limtations and its link to the
concept of “disablenent,” the comencenent of
the limtations period has been tied to the
enpl oyee’ s actual incapacitation, or inability
to work.

In the context of a limtations analysis
in a statutory cause of action, the reason for
that interpretation seens apparent. The
statute itself is defined in those terns, and
nmust be construed by the Courts in accordance
with the plain |anguage enployed by the
| egi sl ature. Furthernore, in the context of a
| egislative scheme intended to provide
conpensation without regard to fault, based on
clearly defined triggering events, thelink to
i ncapacity in the occupati onal di sease context
Is intended to provide a clear, defining

poi nt . Unless and until the [l]egislature
chooses to define limtations for occupationa
deaf ness in another manner, limtations does

not even begin to run until the hearing |oss

gives rise to incapacity to work, as set forth

in LE 88 9-711 and 9-502.
Di spl eased with the circuit court’s decision, Tru-Rol noted this
appeal .

DISCUSSION
Cccupational deafness is governed by M. Code (1991, 1999

Repl. Vol., 2002 Cum Supp.), section 9-505 of the Labor and
Empl oynment Article (“LE"). At the tine Yox filed his claim LE

section 9-505(a) provided that, with exceptions not applicable



here, “an enployer shall provide conpensation in accordance with
thistitle to a covered enpl oyee for | oss of hearing by the covered
enpl oyee due to industrial noise in the frequencies of 500, 1,000,
and 2,000 cycles per second.”* *“Qccupational hearing loss is an
occupational di sease” for purposes of the statute. See Armco Steel
Corp. v. Trafton, 35 M. App. 658, 659 n.1 (1977). An
“occupational disease” is statutorily defined as “a disease
contracted by a covered enployee: (1) as the result of and in the
course of enploynent; and (2) that causes the covered enpl oyee to
beconme tenporarily or per manent |y, partially or total ly
incapacitated.” LE 8§ 9-101(9).
LE section 9-711(a) sets the Ilimtations period for
occupational disease clains. Under that section,
[i]f a covered enpl oyee suffers a disabl enent
or death as a result of an occupational
di sease, the covered enployee or t he
dependents of the covered enpl oyee shall file
aclaimwith the Comrission within 2 years
after the date:
(1) of disablenent or death; or
(2) when the covered enployee or the
dependents of the covered enployee first had
actual know edge that the disablenment was
caused by the enpl oynent.

Failure to conply with this limtations period bars a covered

enpl oyee’s claim See LE § 9-711(b).

“Ef fective COctober 1, 2000, section 9-505 was changed to anend
t hese frequencies to “500, 1,000, 2,000 and 3,000 hertz.”
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Appel lants cite Crawley v. General Motors Corp., 70 M. App.
100, cert. denied, 310 Md. 147 (1987), in support of their position
that the circuit court inproperly ruled that the statute of
limtations had not run on Yox's claim Crawl ey was an enpl oyee at
CGeneral Motors for 20 years. When he filed a 1984 workers’
conpensation claimfor hearing |l oss resulting fromthat exposure,
the Comm ssion awarded benefits. The circuit court reversed,
ruling that “‘disablenment’ was a necessary threshold el enent of a
conpensabl e claim for occupational deafness,” and Crawl ey’s work
had not yet been affected by his hearing |oss, so he was not yet
“di sabl ed” under the ternms of the statute. See id. at 102.

The Crawley circuit court denied conpensation, resting its
deci sion on the Court of Appeals’ decision in Belschner v. Anchor
Post Products, Inc., 227 M. 89 (1961). In Belschner, the Court
held that a saw operator who, while suffering from substanti al
hearing | oss, was still performng his duties as a saw operator in
a satisfactory manner and w thout any loss in wages, was not
“di sabl ed” under the terns of the workers’ conpensation statute,
and therefore could not yet recover benefits based on that hearing

| 0Ss.®> See id. at 95. The Belschner Court also noted that, if

SMd. Code (1991, 1999 Repl. Vol., 2002 Cum Supp.), section 9-
502 of the Labor and Enpl oynent Article, governing conpensation for
“occupational disease,” defines the term“disablenent” as

the event of a covered enployee beconm ng
partially or totally incapacitated:
(conti nued. ..)



changi ng the | aw was necessary, it was the |legislature’ s job, not
the Court’s, to do so. See id. The Crawley circuit court adopted
the Belschner rationale in denying conmpensati on.

W reversed the decision of the circuit court, holding that
the Comm ssion properly had awarded Crawl ey conpensation for his
hearing | oss, despite the absence of any effect on his ability to
work. See Crawley, 70 Md. App. at 107-08. Judge Bloom witing
for the Court, sunmarized the parties’ argunents:

[ Crawl ey’ s] position [was] that in
enacting section [9-505] the [|]egislature was
respondi ng to the Belschner Court’s invitation
to change the law. [Crawl ey’s enployer], on
the other hand, contend[ed] that by placing
section [9-505] in the m dst of those sections
- dealing with occupational diseases, the
[l]egislature intended the disability or
di sabl enment requirenment for conpensation for
all occupational diseases . . . to apply to
section [9-505]. [Crawl ey’ s enpl oyer] vi ew ed]
section [9-505] as nerely establishing highly
technical criteria for measuring occupationa
deaf ness.

Id. at 105 (footnote omtted).
We adopted the position taken by Crawl ey that section 9-505
was enacted in response to Belschner. At the tine of the Crawley

decision, current section 9-505 was codified as Article 101,

(...continued)
(1) because of an occupational disease; and

(2) fromperformng the work of the covered
enpl oyee in the |ast occupation in which the
covered enployee was injuriously exposed to
the hazards of the occupational disease.
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section 25A, which provided:

(b) For conpensation purposes |osses of

hearing due to industrial noise shall be
confined to the frequencies of 500, 1000, and
2000 cycles per second. Loss of hearing

ability for frequency tones above 2000 cycles

per second are not to be considered as

constituting disability for hearing.
Id. at 104. Section 25A was enacted after Belschner, and remnains
substantively the sane today, although recodified as LE section 9-
505(a). See Revisors Note to former Mi. Code (1991), § 9-505 of
t he Labor and Enploynent Article (although it worded the statute
somewhat differently, +the legislature did not intend any
substantive change to this provision through these subtle changes
i n | anguage) .

(bserving that “[t]he |anguage of section 25A does not
specifically state whether the General Assenbly intended to
elimnate disablenment as a precondition of recovery for
occupational deafness[,]” Crawley, 70 Md. App. at 106, the Crawley
Court looked to the legislative history of section 25A to resolve
the anmbiguity it perceived.

During the legislative process, what is now
section 25A originated as House Bill 473.
House Bill 473 was one of eight bills
i ntroduced on February 17, 1967, by Del egate
Sol J. Friedman to effectuate changes to
article 101 suggested three days earlier in

the Seventh Report of the Governor’s
Commission to Study Mryland's Wrknen' s

Conpensation Laws. It was the recomendati on
of the Comm ssion, of which Del egate Friedman
was a nenber, that occupational |oss of

heari ng be made conpensable irrespective of
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di sabl enent . We believe House Bill 473 was
sufficient to acconplish just that.

Based on the available legislative
history, we believe that the [l]egislature
intended, in enacting section 25A, not only to
provide technical «criteria for neasuring
occupational |oss of hearing but also to make

such loss compensable without regard to
inability to work or loss of wages.

Id. at 106-07 (enphasis added)(citation and footnotes omtted).
Crawley involved the calculation of benefits in a workers
conpensati on case. The statute generally provides that an enpl oyer

nmust pay the applicable weekly benefit “for the period that the
covered enployee is . . . disabled.”® See LE § 9-615(b)(tenporary
partial disability); LE 8§ 9-621(b) (tenporary total disability); LE
8 9-637(b)(permanent total disability). G | bert and Hunphreys
poi nt out that LE section 9-505 was enacted out of a legislative
recognition that “an injured worker could be Il eft without a renedy”
I n an occupational hearing | oss case because, in such cases, there
is often no “attendant ‘disability[.]’” See Richard P. Glbert &
Robert L. Hunphreys, Jr., Maryland Workers’ Compensation Handbook

§ 8.13, at 178 (2d ed. 1993).

Here, the circuit court refused to expand the Ccrawley hol di ng

’LE section 9-627, governing conpensation for permanent
partial disability, does not specifically state that the starting
date for benefits is the date of initial disablenent, but nothing
in the language of 9-627 suggests that the starting date for
conputation of benefits is any different than for tenporary
partial, tenporary total, and pernmanent total disability.
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past the real mof benefits cal cul ati on, reasoni ng that there was no
evidence that the legislature intended, through its adoption of
section 9-505, to affect the applicable statute of limtations.
Al t hough the circuit court provided a thoughtful analysis of the
i ssue, the problem as Tru-Rol points out, is that, “under [the
circuit court’s] theory, there would effectively be no statute of
limtations in hearing | oss cases since rarely are there instances
where there is an inability to performwork.” (Enphasis added.)
In other words, if there is no “disability” in occupational
deaf ness cases, because the hearing loss never affects the
enpl oyee’s ability to work, the statute of Ilimtations under
section 9-711 i s never triggered.

In order to resolve this conundrum we turn to several
est abl i shed canons of statutory construction. As always, “[t]he
search for legislative intent begins with an exam nation of the
statute itself and if the language is of clear inport, the inquiry
ends.” Crawley, 70 Ml. App. at 105. “The plain language [of a
statute, however,] can not be viewed in isolation; rather, the
entire statutory schene nust be anal yzed as a whole.” Outmezguine

v. State, 335 Md. 20, 41 (1994). Furthernore, we seek to avoid

constructions that are illogical, unreasonable, or inconsistent

W th common sense. Ward v. Dep’t of Public Safety & Correctional
Sves., 339 Md. 343, 352 (1995)(citation omtted).

Wth these canons of construction in mnd, we hold that, in an
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occupati onal deafness case, the statute of limtations begins to
run when the hearing | oss becones conpensabl e under section 9-505,
or when the enployee “first ha[s] actual know edge that the
disability [i.e., the conpensabl e hearing | oss], was caused by the
enpl oynent.” See LE 8 9-711(a). |In other words, we interpret the
term“disability” in section 9-711(a), for purposes of occupati onal
hearing loss clainms, in the Crawley sense of the word.

Al though this ~construction my be a nere unintended
consequence of the l|egislature’s adoption of section 9-505, we
think it is the only reasonable way to construe the statute.
O herwi se, a worker could be conpensated for his or her hearing
| oss before the statute of limtations on his or her claim even

began to run.” This interpretation would lead to a result that is

I'n Lumsden v. Design Tech Builders, Inc., 358 Mi. 435 (2000),
the Court of Appeals explained the policy bases for statutes of
limtation. According to the Court, statutes of limtation

were enacted in an effort to balance the
conpeting interests of potential plaintiffs,
potential defendants, and the public. The
statutory period provided by a statute of
limtations represents a conprom se of these
interests and "reflects a policy decision
regar di ng what constitutes an adequate period
of time for a person of ordinary diligence to
pursue his claim" By creating alimtations
period, the legislature determned that a
plaintiff should have only so long to bring
his action before he is deened to have wai ved
his right to sue and to have acqui esced in the
def endant's wrongdoing. Limtations statutes
therefore are designed to (1) provi de adequat e
time for diligent plaintiffstofile suit, (2)
grant repose to defendants when plaintiffs
(continued...)
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“illogical, unreasonable, [and] inconsistent with comobn sense.”
See Ward, 339 M. at 352.

Besides this practical difficulty, to interpret the term
“disability” in section 9-505, governing occupational deafness, in
terms of a certain level of hearing loss, and in section 9-711
governing statutes of limtations, in ternms of an inability to
performwork, woul d constitute an i nconsi stent construction of the

statute as a whole.?®

(...continued)
have tarried for an unreasonable period of
time, and (3) serve society by pronoting
j udi ci al econony.

Id. at 441-42.

8Yox relies heavily on Helinski v. C&P Tel. Co., 108 MI. App.
461, cert. denied, 342 Mi. 582 (1996), in support of his contention

that “disability,” in the sense of inability to work or |oss of
wages, still triggers the statute of linmtations under section 9-
711, even in occupational deafness cases. In that case, we quoted

a passage from Larson’s Workmen’s Compensation Law that set forth
the nodern viewthat the limtations periodin occupational disease
cases “‘begins to run when the di sease has culmnated in disability
and when by reasonabl e diligence the cl ai mant coul d have di scover ed
that his condition was a conpensable one.”” I1d. at 472 (quoting
Art hur Larson & Lex K. Larson, 1B The Law Of Workmen’s Compensation
7-696-97 (1995)). Wile generally indicating our agreenent wth
that rule, we recognized that LE section 9-711 was

nore favorable to the covered enpl oyee .

because it calls for actual know edge. A
covered enpl oyee may file a claim tine aside,
after the disablenent, 8§ 9-711(a)(1), or upon
actual know edge that the disablenent was

caused by the enploynent, 8§ 9-711(a)(2). In
essence, 8 9-771(a) provides to the covered
enployee . . . a choice of alternatives.

(continued.. .)
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Here, Yox testified at the circuit court hearing that, in
1987, when he first consulted Dr. Schwager, he thought that the
ringing in his ears was related to his work at Tru-Rol. Thus, at
that tinme, not only did Yox have conpensabl e hearing i npai rnent, he
al so had actual awareness that his hearing inpairnent was rel ated
to his enploynent. The fact that Yox may not have known that his
heari ng problem was compensable at this point in tinm does not
change the result. This is because when Yox consulted Dr.
Schwager, and was i nforned that he was i n need of a hearing aid, he
was placed on inquiry notice that he m ght have a claim against
Tru-Rol, given his testinony that he thought at that tine that his
hearing problenms were a result of workpl ace noi se exposure. As we
explained in Doe v. Archdiocese of Washington, 114 M. App. 169,
188 (1997)(citation omtted), “[t]he statute of |limtations begins
to run when the potential plaintiff is on “inquiry notice of such
facts and circunstances that would ‘pronpt a reasonable person to
inquire further.”” In other words, fromthis point in time, Yox
had two years to investigate whether his hearing problem was a

conpensable hearing loss, and, if so, to file a workers’

(...continued)
Id. at 473.

The problemwi th Yox’s reliance on Helinski i s that Helinski
concerned an ordi nary occupati onal disease case, not occupati onal
deafness, a condition that is treated distinctly wunder the
statutory schene, as evidenced by section 9-505. Thus, we do not
perceive Helinski to dictate our holding in this case.
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conpensation claim

Yox asserts that this construction “renders the clear verbi age
used in the statute neaningless as a guide to hearing |oss
claimants and their counsel.” Second, he argues, “[i]t is
dangerous to thrust upon hearing |oss claimnts the onerous and

unusual responsibility of know ng inpairnment ratings and how t hose

ratings fit into the Act’s statutory schene.” Regardi ng Yox’'s
first contention, litigants and their counsel routinely consult not
only the applicable statute, itself, but also any caselaw

interpreting that statute, in order to discern the inport of its
| anguage. Regarding his second argunment, we do not see how our
hol di ng pl aces on a hearing | oss cl ai mant a burden that is any nore
“onerous” than that of other plaintiffs who nust conply with the
applicable statute of limtations. Once a clainmant i s nade aware
that he or she has suffered hearing |l oss as a result of his or her
enpl oynent, that clainmant then has a duty to investigate, within
two years, whether that hearing | oss is conpensable, and if so, to
file a workers’ conpensation claim A claimnt need not be
intimately famliar with inpairnent ratings to investigate his or
her injury in this manner.

Accordingly, we hold that the two-year statute of limtations
under section 9-711 ran, as a matter of law, in 1989, two years
after Yox's 1987 visit with Dr. Schwager. Thus, Yox's workers’

conpensation claim filed in 2000, was untinely. W reverse the
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judgnent of the circuit court, and hold that the statute of
limtations bars Yox's workers’ conpensation claimas a matter of

| aw.

JUDGMENT REVERSED. COSTS
TO BE PAID BY APPELLEE.
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