REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1396

Sept enber Term 2004

STEVEN B. TUCKER, SR, ET AL.

V.

UNI VERSI TY SPECI ALTY HOSPI TAL

Bar ber a,
Mer edi t h,
Bl oom Theodore G
(Ret’ d, Specially
Assi gned),

JJ.

Opi nion by Meredith, J.

Fil ed: Decenber 1, 2005



The appellants are the surviving children and parents of Judy
Lynch (“the patient” or “Ms. Lynch”), who died at the age of 53 as
a consequence of a lethal overdose of Oxycontin pain mnedication
while Ms. Lynch was a post-surgical in-patient at University
Specialty Hospital (“the hospital”), appellee. In oppositionto a
notion for summary judgnent filed by the hospital, the patient
produced expert testinony expressing an opinion that the patient’s
deat h shoul d not have occurred in the absence of negligence on the
part of the defendant hospital. The G rcuit Court for Baltinore
Cty was not persuaded that the testinony of the patient’s experts
was sufficient to take the clai mof nedical negligence to the jury,
and entered summary judgnent for the hospital. Appellants noted
this appeal.

ISSUES

Appel | ants present two questions:

l. Did the trial court err in granting summary
judgnment by not allowing the appellants to
rely wupon Meda v. Brown in establishing
| egally sufficient evidence of negligence?

1. Did the trial court err in granting summary
judgnment by not finding legally sufficient
evidence to neet the requirement of res ipsa
loquitur?

Because we conclude that the expert testinony presented by
appellants was legally sufficient to take their case to the jury
under Meda v. Brown, 318 M. 418 (1990), we shall vacate the

j udgnent and remand the case for further pr oceedi ngs.

Consequently, we do not need to specifically address the second



gquestion raised by the appellants, although we shall observe that
our reading of Meda v. Brown persuades us that this is not an
appropriate case for permtting the jury to infer that the
def endant was negligent, by resorting to the doctrine of res ipsa

loquitur, W thout the need for expert testinony.

FACTS

The evidentiary docunents and deposition transcripts in the
record reflect the follow ng. Having previously undergone surgery
at another facility, Ms. Lynch was adnmitted to appellee’s facility
for wound care and rehabilitation on March 13, 2002. During her
stay at the appellee hospital, she received nmultiple prescription
medi cati ons, including Oxycontin, a narcotic nedication used for
relief of pain. She died on March 24, 2002, and the cause of her
death was a toxic overdose of Oxycontin.

At approximately 7:00 p.m on March 23, 2002, Al ma Ebrado,
R N, cane on duty and was assigned to care for Ms. Lynch.
According to Nurse Ebrado’ s deposition testinony, she adm ni stered
20 ng of Oxyfast (a fast acting formof Oxycontin) to Ms. Lynch at
9:00 p.m, and admnistered the daily order nedications, which
included 40 ng of Oxycontin, at 10:00 p.m Nurse Ebrado al so
testified that she entered Ms. Lynch’s roomat approximtely 6:55
a.m on March 24, 2002, and found the patient to be “sleepy” but

“easily arousable.”



At 7:00 a.m on March 24, 2002, Nurse Ebrado’s shift ended,
and she was relieved by Denise Msley, R N  According to Nurse
Mosl ey’ s deposition testinony, she and Nurse Ebrado physically
counted the narcotics assigned to Ms. Lynch’s room and confirned
that no nedication was mssing. At 7:25 a.m Nurse Msley entered
Ms. Lynch’s roomand found her blue, with frothy secretions com ng
from her nouth. A “code blue” was called, and Ms. Lynch was
transferred to University of Maryland Medical Center, but despite
efforts to resuscitate her, Ms. Lynch was pronounced dead at 8: 20
a.m

On March 25, 2002, the Medical Examner’s Ofice for the State
of Maryl and perfornmed an autopsy. The nedi cal exam ner concl uded
that Ms. Lynch died of “narcotic intoxication conplicating chronic
obstructive pul nonary di sease.” The evi dence established — and t he
parties agree — that Ms. Lynch died as a result of a | ethal dose
of Oxycontin.

The deposition testinony of Nurse Msley included evidence
that the hospital’s policy was to strictly control and limt access
to Oxycontin. The hospital had “protocols ... that there is a
certain way that nurses have to treat narcotics in the dispensing
of narcotics.” The protocols, which were nmade part of the record,
descri be the steps that nust be taken in adm ni stering nedi cati ons,
and state in part:

Check patient’s ID band for nane and nedical record
nunber agai nst MAR/ TAR. Administering nurse must witness
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medication consumption. Never leave medications
unattended at the bedside.

* * %

Medi cati ons may not be kept at the bedside for self
administration unless ordered by the physician/designee.

(Enmphasi s added). Nurse Mosley also testified that the only people
supplying Oxycontin to Ms. Lynch were staff nenbers of the
hospi t al

Al t hough the hospital suggested it would have been possible
for a famly nmenber to provi de the excess Oxycontin, and noted that
there was evidence that one of Ms. Lynch’s daughters had taken
Oxycontin many years before her nother’s hospitalization, that
daughter testified that she had had no access to Oxycontin as of
2002. There was also testinony that no fam |y nmenbers were present
at the hospital when Ms. Lynch died. Deposition testinony of the
famly nmenbers reflected that they had |l ast visited Ms. Lynch two
days prior to her death.

Appel | ants designated two experts -- Gary Wtman, M D., and
Yale Caplin, Ph.D. -- to testify in support of their claim of
medi cal negligence. The deposition testinony of both experts
expressed the opinion that the l|ethal dose of Oxycontin was
i ngested within approxi mately one hour of Ms. Lynch’s death. Dr.
Wtman testified that the | ethal concentration of Oxycontin could
not have resulted fromthe dosage of Oxycontin prescribed by Ms.

Lynch’ s treating physician, stating: “[l]t is inpossible that the



dose of nedication that was prescri bed was responsi ble for the drug
| evels that this patient had at the tinme of her death.”

Addr essi ng t he standard of care issue, Dr. Wtman acknow edged
that he could not determ ne specifically how Ms. Lynch got the
| ethal dose of Oxycontin, or who admnistered it, but he
nevert hel ess expressed his opinion that the appellee breached the
standard of care it owed to the patient. In this regard, Dr.
Wtman testified that “the patient was under the exclusive control
of hospital personnel at the tine of her death, and the type of
occurrence in a hospital setting, with a toxic | evel of a narcotic
anal gesi c, should not occur except in a case of negligence.” He
further testified:

Q So you do see violations of the standard of care in

this case, you' re just not sure who comrtted t hem

is that correct?

A. Yes, counsel .

A. What | stated is that the type of occurrence in a
hospital setting, with a toxic |evel of Oxycodone,
which should not occur except iif there is
negl i gence.

University Specialty Hospital noved for summary judgnent,
arguing that appellants’ expert testinony was insufficient to nake
out a prima facie case of negligence under Meda, supra. Appellee
al so contended that Maryl and | aw does not permt recovery under the

doctrine of res ipsa logquitur in medical malpractice cases. In

granting the defendant’s notion for sumrary judgnent, the notions
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j udge rul ed that Meda was not applicable. The notions judge further
ruled that appellants were not entitled to have their case

submitted to the jury on a res ipsa loquitur theory.

DISCUSSION

Having reviewed in a light nost favorable to the non-noving
party the docunments and transcripts submtted in connection with
the notion for sunmary judgnent, we are persuaded that the
appel l ants presented sufficient evidence, i ncluding expert
testinony, to permt inferences of negligence under the rule
enunciated by the Court of Appeals in Meda. Because these
I nferences of negligence were perm ssible fromthe evidence in the
record, it was i nappropriate to enter sunmary judgnent in favor of

t he hospital.

Standard of Review

The standard of review when a notion for sumrmary judgnment has
been granted in favor of the defendant is well settled. As the
Court of Appeals stated in Lee v. Cline, 384 M. 245, 248 (2004)
(quoting from walk v. Hartford Casualty, 382 M. 1, 14, (2004)),
"[wWe review the record in the light nost favorable to the non-
nmoving party [here the plaintiff] and construe any reasonable
i nferences which may be drawn fromthe facts agai nst the novant."

The procedure is not a substitute for trial, and the notions judge

-6-



deciding a notion for summary judgnent is not to weigh the
evidence. Pitman v. Atlantic Realty Company, 359 Ml. 513, 537-38
(2000). Moreover, “all inferences must be resolved against the
noving party when determ ning whether a factual dispute exists,
even when the underlying facts are undisputed.” Gross v. Sussex

Inc., 332 Md. 247, 256 (1993).

A. The requirement of expert testimony in medical malpractice
cases.

Because of the conplexity of nedical mal practice cases, the
Court of Appeals has nmde clear that, in such cases, there
ordinarily rmrust be expert testinony to establish breach of the
standard of care and causation. Meda, supra, 318 M. at 428; Johns
Hopkins Hospital v. Genda, 255 Md. 616 (1969). This requirenent
exi sts because the issues considered in the typical nedical
mal practice case are generally outside the wunderstanding of
ordinary |lay people. Al though nedical nal practice cases nay exi st
in which the breach of duty, injury, and causation are so obvi ous
that expert testinony is not required, such cases are extrenely
rare, and the case under consideration is clearly not one of them
Wt hout expert testinony, the appellants woul d have had evi dence
that a patient died in the hospital, and little else. It was only
with the aid of expert testinony that appellants were able to

devel op evidence as to such things as the cause of death, the fact



that the death could not have occurred as a result of the dosages
of nmedication actually prescribed, the nagnitude of the overdose
necessary to cause death, and the fact that death due to a toxic
| evel of Oxycontin would typically not occur in the hospital

setting in the absence of negligence.

B. Res ipsa loquitur - as recognized in Maryland - 1is not
available in cases requiring expert testimony.

Res 1ipsa loquitur (translated as “the thing speaks for
itself”) sinply describes a set of evidentiary conditions that
permt, but do not require, a fact finder to infer negligence based
upon proof that certain facts are nore probabl e than not. Norris v.
Ross Stores, Inc., 159 Md. App. 323, 329 (2004). In order to rely
upon the doctrine successfully, a plaintiff nust present evidence
of “(1) a casualty of a kind that does not ordinarily occur absent
negl i gence; (2) that was caused by an instrunentality exclusively
in the defendant’s control; and (3) that was not caused by an act
or om ssion of the plaintiff.” Holzhauer v. Saks & Co., 346 M.
328, 335-36 (1997). See ResTATEMENT ( SEconD) oF Torts (1965) § 328D;
MARYLAND CiviL PATTERN JURY | NSTRuCTIONs, MPJI-Cv 19:8 (4'" ed. 2002). |f
the plaintiff presents evidence as to each of these conditions, and
if the jury finds each condition to be nore probable than not, the
jury may find negligence even in the absence of evidence as to the

exact nechanism of injury or the precise manner in which the



def endant was negligent. Meda, supra, 318 Ml. at 425.

But the Court of Appeals has held that the doctrine of res
ipsa loquitur i S not avail abl e in cases requiring expert testinony.
In Meda, supra, a nedical mal practice case against an
anest hesi ol ogi st was tried to a verdict in favor of the plaintiff.
The claim arose out of an wulnar nerve injury that nmanifested
i medi ately after surgery. The plaintiff in Meda presented
evi dence through expert w tnesses that the anesthesiol ogist had a
duty to assure that the patient was properly positioned on the
operating roomtable so as to prevent the application of pressure
agai nst vul nerable nerves. The plaintiff’'s experts testified that
t he probabl e cause of the nerve injury was conpressi on of the ul nar
nerve, though other possible causes could not be totally excl uded.
Id. at 427 n.2. Each expert testified that the injury was one that
ordinarily would not occur in the absence of negligence. The
experts were unable, however, to describe the exact mechani sm of
the conpression injury. They were unable to say, for exanple,
whet her the arm had been positioned inproperly at the outset, or
properly positioned, but inproperly secured. Nevertheless, the
experts expressed an opinion that the anesthesiol ogi st breached
standards of care in permtting the ulnar nerve injury to occur.

When the case was submitted to the jury, no instruction on res
ipsa loquitur Wwas given. After a verdict in favor of the

plaintiff, the trial judge granted a judgment notw t hstandi ng the

9.



verdict, concluding that the opinions of the plaintiff’s experts
rested, in part, on res ipsa loquitur, a doctrine then thought to
be conpl etely unavail able in nedical mal practice cases.

This Court subsequently reversed, and directed entry of
judgnment in accordance with the jury's verdict on the ground that
the concept of res ipsa loquitur was applicable because |aynen
could properly infer negligence fromthe happening of an unusual
injury to a previously healthy part of the patient’s body renote
fromthe surgery site, and because the applicability of res ipsa
loquitur was further validated by the expert testinony.

Upon further review, the Court of Appeals affirmed “not on the

basis of the applicability of res ipsa logquitur, but because the
testinmony was sufficient to support the inferential conclusion of
negl i gence drawn by the plaintiff’'s experts.” 1Id. at 420 (enphasis
added). In this regard, the Court of Appeal s held:

Each doctor, based upon his know edge of the facts and
upon his expertise, concluded that Ms. Brown’s injury
was one that ordinarily would not have occurred in the
absence of negl i gence on t he part of t he
anest hesiol ogi st. This inferential reasoning has a
familiar ring to it. It is a major part of the concept
of res ipsa loquitur. It is not, however, res ipsa
loquitur. Res ipsa loquitur, as we now utilize that
concept in the law of negligence, neans that in an
appropriate case the jury will be permtted to infer
negl i gence on the part of the defendant froma show ng of
facts surroundi ng t he happeni ng of the injury, unai ded by
expert testinony, even though those facts do not showt he
mechani sm of the injury or the precise manner in which
t he def endant was negligent.

Id. at 425 (enphasis added).
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The Court of Appeals further observed in Meda that, “if the
plaintiff had of fered no expert testinony, but had sinply shown the
onset of an ulnar nerve injury to her arm following a breast
bi opsy, the jury woul d not have been permtted to i nfer negligence
fromthe facts alone.” In other words, res ipsa loquitur —-- as
recogni zed in Maryland — is sinply not available in cases that
are of such a conplex nature that they require expert testinony.
Accord Dover Elevator Co. v. Swann, 334 M. 231, 256 (1994)
(hol ding that expert testinony was required and that res ipsa
loquitur was therefore not available to prove negligence in a
“conplex <case” involving a malfunctioning elevator and its
“conplicated inner workings”). Cf. Orkin v. Holy Cross Hospital
318 Md. 429, 433 (1990) (“Conplex issues of the type generated by
a case of this kind [i.e., conplicated nedical issues] should not
be resol ved by [ aymen wi t hout expert assistance. Res ipsa loquitur

does not apply under these circunstances.”).

C. Expert Witnesses are permitted to use inferential
reasoning in reaching and expressing their opinions.

Al though a jury is not permtted to apply a res ipsa anal ysis
to infer negligence, unaided by expert testinony, in a conplex
case, the Court of Appeals nade clear in Meda that a qualified
expert may use inferential reasoning in reaching the expert’s

opi ni ons and concl usi ons. In other words, in cases requiring
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expert testinony, experts nmay testify not only to their
under st andi ng of the facts and circunstances, but they may al so use
their know edge, training, and experience to draw i nferences from
those facts and circunstances. And the fact that an expert is
unable to identify the specific act of negligence or the precise
mechani sm of injury does not preclude that expert from draw ng an
i nference of negligence fromthe circunstances. Meda, supra, 318
M. at 427-28. Such an inference my be drawn because
“‘*[n]egligence, like any other fact, can be established by the
proof of circunstances fromwhich its existence may be inferred.
Western Md. R. Co. v. Shivers, 101 Md. 391, 393, 61 A 618 (1905).”
Id.

I N Kennelly v. Burgess, 337 Md. 562, 578 (1995), the Court of
Appeal s made reference to Meda’s hol ding that an expert m ght “use
the fact of an unsuccessful result in nedical treatnent as a basis
for an opinion that the physician was negligent,” and stated: “As
we held in Meda, [318 Md. at 428,] an expert, as distinguished from
a nere lay wwtness, may, in appropriate circunstances, rely on an
unsuccessful result in concluding that a physician was negligent.”

As the Court of Appeals explained in Dover, supra, 334 Ml. at
254 (italics in original, boldface added):

I f expert testinony is used to raise an inference

that the accident could not happen had there been no

negligence, then it is the expert wtness, not an

application of the traditional res ipsa loquitur
doctrine, that raises the inference. The expert testinony
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offered in these "quasi res ipsa loquitur cases" differs
sonmewhat fromnore traditional expert testinony because,
i nstead of testifying that a particular act or om ssion
constituted a failure to exercise due care, the expert
testifies to the probability that the injury was caused
by the failure to exercise due care. See Meda, 318 MI. at
428, 569 A 2d at 207. The expert also testifies that the
accident ordinarily would not occur unless there was a
failure to exercise the appropriate degree of care. Like
a res ipsa loquitur case, such expert testinmony is
offered to explain why there is a probability of
negl i gence, which nay be inferred fromthe circunstances
of the accident, even though the expert is unable to
pi npoi nt any particul ar negligent conduct. Although such
testimony does not isolate the specific negligent
conduct, it does allow the jury to find negligence as the
result of the expert's opinion rather than by
circumstantial evidence and common knowledge as in the
usual res ipsa loquitur case.

D. The expert testimony in this case was sufficient to survive
the defendant’s motion for summary judgment.

As the authorities quoted above indicate, the appellants in
this case coul d not prove their clai mof professional negligence on
a pure res ipsa loquitur theory. Under the principles set forth by
the Court of Appeals in Meda, however, appellants were entitled to
rely on the inferential reasoning of their experts to establish the
negl i gence of the hospital’s staff. And appellants were entitled
to rely on this inferential reasoning despite their experts’
inability toidentify the specific act of negligence or the precise
nmechani sm of injury. Dover, supra, 334 M. at 254.

Wth these principles in mnd, we nust exam ne whether the

evi dence before the notions court -— including the expert testinony
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— was sufficient to generate disputes of material fact that mde
sumary judgnent on the issue of liability inappropriate. W focus
on the testinmony of Dr. Wtman, the expert who expressed the
inferential opinion that Ms. Lynch’s death occurred as a
consequence of appellee’ s negligence. Dr. Wtman clearly testified
at his deposition that Ms. Lynch’s death due to narcotic
intoxication is the kind of event that does not occur absent
negligence in the in-patient hospital setting. Dr. Wtman al so
testified that it was his opinion that Ms. Lynch’s death resulted
froma breach in the standard of care on the part of the hospital’s
staff. Dr. Wtman based his opinions on his famliarity with the
in-patient hospital setting, and, in particular, wth the way
controll ed dangerous substances are — or, in the exercise of
reasonabl e care, shoul d be — prescribed, di spensed, and nonit ored.

Not surprisingly, the hospital disputes the inferences and
conclusions drawn by Dr. Wt man. But when a court considers a
notion for summary judgnent, all reasonable or pernissible
i nferences nust be resolved in favor of the non-noving party.
Goodwich v. Sinai Hospital of Baltimore, 343 Ml. 185, 207, 680 A
2d 1067 (1996). The noving party is not entitled to judgnent as a
matter of |aw when reasonabl e inferences deducible fromthe facts
are sufficient to permt the trier of fact to arrive at nore than
one concl usion. Id.

The issue then is whether the inferences drawn by Dr. Wt man
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fromthe available facts were “reasonable” or “permssible.” Dr.
Wt man explained that Ms. Lynch died as a result of a |lethal dose
of narcotic medication that was far greater than that which had
been prescri bed by her attendi ng physician. The evidence was that
narcoti c nmedi cations are, or should be, kept under |ock and key in
the in-patient setting. The evidence was that the hospital’s staff
was responsible for counting out and admnistering narcotic
nmedi cations in strict accordance with physicians orders.

The evi dence cl early established that the hospital’s staff had
access to the specific nedication that caused Ms. Lynch’s death,
and further, that it was undisputed that the hospital’s staff had
been admnistering the specific nedication to Ms. Lynch in a
variety of fornul ati ons and dosages over a period of eleven days.
The evidence also reflected that the hospital staff adm nistered
Oxycontin to Ms. Lynch on some occasi ons by pl aci ng the nedi cati on
directly in the patient’s gastric feeding tube. The information
available to Dr. Wtman was that the hospital’s staff was the only
known supplier of narcotic medications to Ms. Lynch in the tine
frame prior to her death. The evidence available to Dr. Wtnman was
that neither Ms. Lynch, nor any ot her non-staff nenber, had access
to the hospital’s supply of narcotic nedications. Dr. Wtman
observed that there was no evidence that Ms. Lynch, who was very
i1l and confined to her bed, had contributed to her own death by

somehow procuring and consum ng narcotic nedications in additionto
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the nedication provided by hospital staff. Gven these facts and
ci rcunst ances, we cannot say, as a matter of law, that Dr. Wtman’s
opinion (that Ms. Lynch’s death was nore likely than not the
result of negligence on the part of the hospital’s staff) was an
“unreasonabl e” or “inperm ssible” inference for himto draw as an
expert W tness.

The hospital suggests that the inference of negligence drawn
by Dr. Wtnman was “inperm ssible” as a matter of |aw because the
appellants did not establish that appellee was in “exclusive
control” of the situation at the tinme of the overdose, and did not
exclude the possibility that Ms. Lynch was responsi bl e for her own
death. In essence, the hospital contends that any inferential
expert opinion offered by the appellants is, as a matter of |aw,
i nsufficient to support a finding of professional negligence unl ess
the facts underlying the expert opinion neet the three-pronged res
ipsa loquitur test, viz., (1) a casualty that does not usually
occur in the absence of negligence, (2) caused by an
instrunmentality within the exclusive control of the defendant, (3)
under circunstances indicating that the casualty did not result
fromthe act or om ssion of the plaintiff. Meda, 318 Ml. at 423.
To resolve this appeal, however, we need not decide whether the
hospital is correct that Meda specifically requires such evi dence,
because, even assum ng arguendo that such foundation evidence is

required, we are satisfied that the evidence supporting Dr.
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Wtman’ s opi nions was sufficient to satisfy, by a preponderance- of -
t he- evi dence standard, all three prongs of the res ipsa loquitur
test.

Appel l ee argues that there was insufficient proof of
“exclusive control” because (1) Ms. Lynch’'s hospital room was
“open and accessible” to persons other than hospital staff; (2)
Ms. Lynch was conscious at 6:55 a.m, when reportedly | ast seen by
a nenber of the hospital staff, approximtely one hour before the
patient’s death; and (3) Ms. Lynch’s daughter “at sone point in
her past...was prescribed and used Oxycontin for headache.” The
short answer to appellee’s highly speculative argunents that
sormeone other than a nenber of the hospital staff theoretically
coul d have gai ned access to the excess Oxycontin and caused the
| et hal overdose, is that it is for the jury, not the court, to
determ ne whet her the suggestion of such a possible alternative
wi |l overcone the conclusions drawn and opini ons expressed by Dr.
Wtman. That Ms. Lynch received a | ethal overdose of a carefully
nonitored and strictly controlled narcotic pain nedication at a
time when she was very ill and confined to bed in the appellee’s
facility is sufficient evidence of “control” to permt Dr. Wtman’'s
i nference that the hospital was “probably” responsi bl e. Under Meda,
this is all that is necessary to take the case to the jury.

For the same reason, Dr. Wtnman’s opinion as to the hospital

staff’s negligence is not overcone, at the sunmary judgnent stage,
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by the hospital’s hypothesis that Ms. Lynch m ght have caused her
own death. The hospital argues that the evidence did not exclude
that possibility. In this regard, appellee speculates -— wthout
any specific evidentiary support -— that Ms. Lynch nay have
hoarded doses of Oxycontin dispensed by the hospital’s staff over
t he days before her death, and “self nedi cated” with a massi ve dose
on the norning of her death. But this theoretical possibility
woul d not negate potential liability on the part of the hospital
for violating its own protocol regarding dispensing the hoarded
medi cat i on. The evidence in the record indicated that the
hospital’s nedication protocol required that the *“adm nistering
nurse nust w tness consunption” of all nedication, and that the
nursing staff should “never |eave nedications unattended at the
bedsi de.” Consequently, even if there was any evidence in the
record that Ms. Lynch hoarded Oxycontin for several days (and we
note that the evidence in the record was arguably nmnmuch nore
supportive of a conclusion to the contrary), such evidence woul d
provi de support for an alternative, albeit specific, theory of
negl i gence, rather than support for the entry of summary judgnent
in favor of the hospital. The evidence available to Dr. Wtnman was
that Ms. Lynch was bedridden, and had no access to narcotic
medi cati ons except to the extent that access was provided by the
hospital’s staff. This evidence was sufficient to support an

inference at the summary judgnent stage that Ms. Lynch was
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probably not responsi ble for her own death.

Moreover, even in traditional res ipsa loquitur cases — in
which juries are permtted to infer negligence unaided by expert
testimony — evidence of total and conplete control of the
instrunmentality of harmis not required. As the Court of Appeals
stated in Leidenfrost v. Atlantic Masonry, Inc., 235 Ml. 244, 250
(1964), the exclusive-control requirenent “my be established by
evi dence sufficient to warrant an inference of its existence, and
circunstantial evidence may suffice. The plaintiff is not required
in his proof to exclude renotely possible causes and reduce the
guestion of control to a scientific certainty.” Accord Norris v.
Ross Stores, Inc., 159 Md. App. 323, 332-33 (2004).

In sunmary, the appellants presented expert testinony that
Ms. Lynch’'s death resulted from negligence on the part of the
hospital staff. The expert testinony, which was based upon
reasonabl e inferences drawn from the available evidence, was
sufficient to establish that the hospital was not entitled to
judgnment in its favor as a matter of law. The weight to be given

to that testinony is for the jury.

JUDGMENT VACATED. CASE REMANDED
TO THE CIRCUIT COURT FOR
BALTIMORE CITY FOR FURTHER
PROCEEDINGS NOT INCONSISTENT
WITH THIS OPINION.

COSTS TO BE PAID BY APPELLEE.
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