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Sally E. Dorsey, appellee, filed a one count conplaint in the
Crcuit Court for Baltinore Gty alleging negligence on the part of
Uni on Menorial Hospital, appellant. Following a jury trial, M.
Dorsey was awarded $11, 202.70 in econom ¢ danages and $120,000 in
non- econom ¢ damages. Union Menorial Hospital noted a tinely
appeal and, for our review, presents three questions, which we have
rephrased slightly:

| . Did the trial court abuse its discretion
in determning that, as a matter of |aw,
appel | ee was not contributorily negligent?
1. Ddthe trial court abuse its discretion
in denying appellant’s notion in limne to
precl ude appellee fromintroduci ng evi dence at
trial that she had failed to provide in her
answers to interrogatories?

L1l Did the Adm nistrative Judge abuse his
discretion in twce deferring dismssal of
this case under Rule 2-507 after expiration of
the date set for trial on his first order
deferring dism ssal?

We answer appellant’s first question in the affirmative and
reverse and remand the case for a newtrial. For the guidance of
the trial court, we also address the second question and are unabl e
to discern any abuse of discretion. Finally, we reach appellant’s
third question because a violation of Rule 2-507 would have
required dismssal of the case. Perceiving no abuse of discretion
on the part of the Admnistrative Judge in deferring, severa

tinmes, operation of that Rule, we answer the third question in the

negati ve.



FACTUAL BACKGROUND

On the afternoon of May 20, 1991, Ms. Dorsey and Wanda Al l en,
who were enpl oyed by Maryl and National Bank, went to an automatic
teller machine (ATM located in Union Menorial Hospital (Union
Menorial or the Hospital) to replenish the machine wth noney,
paper, and envel opes. At the Hospital, they found the room that
led to the ATMto be filled wwth fifteen to twenty bags of trash.
At trial, Ms. Dorsey testified that a gurney was also in the room
cole slaw and potato salad were on the floor, and liquid was
| eaking from the garbage bags. Ms. Allen entered the room and
began noving the bags to clear a path to the ATM Ms. Dorsey
foll owed behind her. [1d.] While they were noving the garbage
bags, M. Dorsey slipped and fell to the floor. Ms. Allen
testified that Ms. Dorsey slipped on sone liquid | eaking fromthe
bags. M. Allen also stated that Ms. Dorsey “got caught up in” the
bags as they were noving themout of the way. M. Dorsey testified
that she was following Ms. Allen when she slipped on one of the
bags and fell, striking her right knee. She expl ai ned that her
shoe got caught on one of the bags. M. Dorsey added that she was
not sure if she slipped on the liquid on the floor or if her foot
becane caught in a bag, but stated that she did not realize a
liquid was on the floor until she ended up lying in it after the

fall.



On several prior occasions, Ms. Dorsey and Ms. Allen had found
the roomfilled wth trash and had nai nt enance personnel nove the
garbage out of the way. They al so conplained to a naintenance
wor ker, a mai nt enance supervisor, and the bank manager about the
trash in the room Al though Ms. Dorsey had waited for maintenance
personnel to clean the roomon prior occasions, she had to reach a
| ock on the ATM by a certain tinme or the police and FBI would be
alerted automatically. She explained that if she waited for the
mai nt enance personnel, she was “going to get balled out. ”
Prior to entering the roomon the date in question, M. Dorsey did
not ask anyone fromthe Hospital to nove the garbage bags for her.

W will include additional facts as necessary in our

di scussion of the questions presented.

DI SCUSSI ON
l.

Union Menorial contends that the trial court abused its
discretion in declining to instruct the jury on the defense of
contributory negligence and in deciding that M. Dorsey was not
contributorily negligent as a matter of law. The Hospital clains
that as Ms. Dorsey saw the debris scattered about the room and had
previously required maintenance personnel to clean the room but
did not ask mai ntenance personnel for assistance on this particul ar

occasion and voluntarily entered the roomon the date she fell, the



question of her contributory negligence should have been submtted
to the jury. Union Menorial further clainms that the evidence
presented at trial supported a finding that M. Dorsey was
contributorily negligent as a matter of |aw because she realized
the risks and voluntarily chose to negotiate them
““Contributory negligence is the failure to observe ordinary

care for one’s own safety. “It is the doing of sonmething that a
person of ordinary prudence would not do, or the failure to do
sonet hing that a person of ordinary prudence would do, under the
circunstances.”’” Menish v. Polinger Co., 277 Md. 553, 559 (1976)
(quoting Kasten Constr. Co. v. Evans, 260 M. 536, 541 (1971)
(quoting Potts v. Armour Co., 183 M. 483, 490 (1944))).
“Ordinarily, the question of whether the plaintiff has been
contributorily negligent is for the jury, not the judge, to
decide.” Canpbell v. Baltinore Gas & Elec. Co., 95 Md. App. 86,
93, cert. denied, 331 M. 196 (1993). If the plaintiff was
contributorily negligent, it wll bar her recovery. Casper v.
Charles F. Smth & Son, Inc., 71 Md. App. 445, 472 (1987). The
defendant carries the burden of proving that the plaintiff was
contributorily negligent. Moodie v. Santoni, 292 M. 582, 586
(1982).

If there is any evidence, however slight,

legally sufficient as tending to prove

contributory negligence, the weight and val ue

of that evidence nust be left to the jury. To

be legally sufficient, the evidence nust be

beyond “a nere scintilla of evi dence,
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anounti ng to no nor e t han surm se,
possibility, or conjecture. . . .7

Chudson v. Ratra, 76 Md. App. 753, 756 (1988), cert. denied, 314
Ml. 628 (1989) (quoting Fow er v. Smth, 240 Md. 240, 247 (1965)).
Only when the mnds of reasonable persons cannot differ is the
court justified in deciding the question of a plaintiff’s
contributory negligence as a matter of |aw Moodi e, 292 M. at
589. ““TI]f there is no evidence of acts or conduct from which
reasonable mnds could find or infer negligence on the part of a
plaintiff, it would be error not to wthdraw the issue of
contributory negligence fromthe consideration of the jury.’” Id.
at 589-90 (quoting Wggins v. State, Use of Collins, 232 Ml. 228,
237 (1963)).

But before a plaintiff can be held to be free

of contributory negligence as a matter of |aw,

“the truth of all the <credible evidence

tending to sustain the claimof [contributory]

negl i gence nust be assuned and all favorable

inferences of fact fairly deducible therefrom

tending to establish [contributory] negligence

drawn.”
Chudson, 76 Ml. App. at 756 (quoting Fow er, 240 Ml. at 246).

The flip side of this question, i.e., whether the plaintiff

was contributorily negligent as a matter of | aw,

“must be considered in the light of all the

inferences favorable to the plaintiff’s case

that nmay be fairly deduced fromthe evidence.

Where there is a conflict of evidence as to

mat eri al facts relied on to establish

contributory negligence, or nore than one

i nference nmay be reasonably drawn therefrom

t he question should be submtted to the jury.
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In order that a case may be withdrawn fromthe

jury on the ground of contributory negligence,

the evidence nust show sone prom nent and

deci sive act which directly contributed to the

acci dent and which was of such a character as

to leave no room for difference of opinion

t hereon by reasonable m nds.”
Meni sh, 277 Md. at 563 (quoting Reiser v. Abranson, 264 M. 372,
377-78 (1972)) (enphasis added). “The prom nent and deci sive act
or om ssion nust reveal that the injured party was or shoul d have
been aware of a dangerous situation and failed to exercise ordinary
care to protect hinself.” GC Mrphy Co. v. Geer, 75 Ml. App
399, 402 (1988).

In responding to the Hospital’s request for an instruction on
contributory negligence, the trial court discussed the case, to
sonme degree, in terns of assunption of the risk. These affirmative
def enses, although closely intertwined, are distinct concepts. See
Schroyer v. MNeal, 323 M. 275, 280 (1991) (citations omtted)
(“Assunption of the risk and contributory negligence are closely
related and often overl apping defenses. They may arise fromthe
sane facts and, in a given case, a decision as to one may
necessarily include the other.”); Hooper v. Mugin, 263 M. 630,
633 (1971) (distinction between contributory negligence and
assunption of the risk “is slight, often difficult to pinpoint and
usual ly of little practical significance; however, this Court has

recogni zed that sone |legal difference exists”); Warner v. Markoe,

171 Md. 351, 359-60 (1937) (“Contributory negligence . . . neans
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negl i gence which contributes to cause a particul ar acci dent which
occurs, while assunption of risk of accident neans voluntary
incurring [the risk] of an accident which may not occur, and which
the person assunming the risk may be careful to avoid after
starting. Contributory negligence defeats recovery because it is
a proxi mate cause of the accident which happens, but assunption of
the risk defeats recovery because it is a previous abandonnent of
the right to conplain if an accident occurs.”)

Al t hough the trial <court did not instruct on either
contributory negligence or assunption of the risk, we limt our
di scussion to the propriety of the trial court’s conclusion that
Ms. Dorsey was not contributorily negligent as a matter of |aw,
thus declining to instruct the jury on contributory negligence.
We do so for two reasons. First, although Union Menorial submtted
a proposed instruction on assunption of the risk, it did not object
to the court’s failure to so instruct the jury. See MI. Rule 2-
520(e) (“No party may assign as error the giving or the failure to
give an instruction unless the party objects on the record pronptly
after the court instructs the jury, stating distinctly the matter
to which the party objects and the grounds of the objection.”)
Second, before this Court, Union Menorial contends only that the
trial court erred in failing to give an instruction on contributory
negligence and/or in failing to find that M. Dorsey had been

contributorily negligent as a matter of |aw See M. Rule 8-



504(a)(3) & (5) (party is required to set forth a statenment of
gquestions presented, the | egal propositions involved, and argunent
in support of the party’s position); Jacober v. Hgh H Il Realty,
Inc., 22 M. App. 115, 125, cert. denied, 272 M. 743 (1974)
(argunent not presented in brief will not be considered on appeal).

Turning to the facts in the present case, Ms. Dorsey testified
t hat she saw the garbage bags strewn about, the cole slaw and
potato salad on the floor, and a liquid | eaking fromthe bags, but
still entered the room Al t hough no testinony was presented at
trial regarding the lighting conditions in the room M. Dorsey and
Ms. Allen testified that they could clearly see the debris. In
contrast, the defense presented several answers to interrogatories,
which were stipulated to be Ms. Dorsey’s answers and were signed by
Ms. Dorsey under oath. One of the interrogatories stated that the
room she entered was dark and that “she was required to walk into
this area to turn the light on and this is when the fall occurred.”
In view of Ms. Dorsey’s know edge of the conditions in the room
t he questions concerning the lighting in the room and her decision
to encounter the apparent hazards, reasonable mnds could differ on
whet her Ms. Dorsey was contributorily negligent in entering the
room As a result, the trial court erred in determning that Ms.
Dorsey was not contributorily negligent as a matter of law and in
renoving that question from the jury’s consideration. Conpar e

Meni sh, 277 M. 553, 568-69 (issue of plaintiff’s contributory
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negli gence was properly submtted to jury where plaintiff slipped
and fell on icy walk, but plaintiff had no know edge of icy
condition or that icy condition was likely to formand that ice was
invisible due to its transparency); Suitland Manor Owner’s Assoc.,
Inc. v. Cadle, 257 Md. 230, 232 (1970) (where plaintiff saw janitor
moppi ng floor as she entered office and, at that sane instant,
slipped and fell, question of plaintiff’s contributory negligence
was for jury to decide); Raff v. Acne Mts., 247 Ml. 591, 599-600
(1967) (where plaintiff slipped and fell on icy ranp at grocery
store, issue of plaintiff’s contributory negligence was a question
for the jury; although parking | ot was covered with snow and i ce,
plaintiff could have assunmed that the ranp was an extension of the
si dewal k, which had been cleared of snow and ice, and was therefore
safe to use).

We are unabl e, however, to reach the conclusion Union Menori al
draws from the evidence — that M. Dorsey was contributorily
negligent as a matter of |aw In Craig v. Geenbelt Consuner
Servs., 244 M. 95, 97-98 (1966), the plaintiff was held to be
contributorily negligent as a matter of |aw when she observed a
pile of sawdust and, knowing that it was slippery, “wthout
hesitating to plan her course . . . when she had a reasonable
alternative[,]” walked into the pile and slipped and fell. Under
a simlar set of circunstances, the plaintiff in MMnanon v.

Hgh's Dairy Prods. Corp., 230 M. 370, 372 (1963), was
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contributorily negligent as a matter of law. There, although the
plaintiff was pregnant and coul d have avoi ded the danger by asking
a clerk for assistance, she chose to walk on a danp floor and fell,
injuring herself. See also Eyler v. Adol ph Beauty Sys., 238 M.
227, 229 (1965) (plaintiff was contributorily negligent as a matter
of law where he saw ice on sidewal k, but proceeded w thout
hesitating or planning his course and elected to step on the ice);
Sugar v. Traub, 233 Ml. 320, 322-23 (1964) (plaintiff who wal ked
into utility room wi thout | ooking where she was going and then
slipped and fell in a pool of water was contributorily negligent as
a matter of law); Berzups v. HG Smith Co., 22 M. App. 157, 163-
65, cert. denied, 272 Ml. 737 (1974) (plaintiff was contributorily
negligent as a matter of |law where he saw ice on step and
voluntarily chose unsafe route).

Here, Ms. Dorsey saw the hazards, but did not boldly encounter
them as the plaintiffs did in Craig, MMnanon, Eyler, and,
Ber zups. She and Ms. Allen noved the trash bags, apparently
attenpting to clear a safe path through the debris. Al though M.
Dorsey testified that cole slaw and potato salad were on the fl oor
and that a liquid was | eaking fromthe bags, she also stated that
she only realized a liquid was beneath her feet after she fell and
her clothing becane wet. Finally, M. Dorsey did not seek
assistance fromthe Hospital’ s mai ntenance personnel, but she was

under a tinme constraint and would have had to first |ocate and then
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wait for the maintenance workers to clear the room Accordingly,
t he question of whether Ms. Dorsey failed to exercise ordinary care
for her own safety in entering the roomwas a question for the jury

t o deci de.

.

Prior to trial, in Septenmber 1995, Union Menorial served
witten interrogatories on Ms. Dorsey. Two of the interrogatories
asked Ms. Dorsey to:

“State the facts, if any, upon which you rely in alleging that
this Defendant was solely responsible for the occurrence.”

“State what, if any, precautions or actions the Plaintiff took
to avoid the occurrence.”

In May 1996, Union Menorial received Ms. Dorsey’s response to
the interrogatories. M. Dorsey’s answer to both the above quoted
interrogatories was, “Marty, please answer.”

On the date set for trial, Union Menorial filed a notion in
l[imne to preclude Ms. Dorsey from offering any evidence on the
subjects referenced in the interrogatories at issue. Prior to the
start of trial, the court heard argunent from counsel and denied
the notion, concluding that as the Hospital had not noved for an
order to conpel, it was not entitled to any sanctions.

Union Menorial <clains that the trial court abused its

discretion in refusing to sanction Ms. Dorsey. It contends that

-11-



when a party fails to provide a full response to interrogatories,
as required by Ml. Rule 2-421(b), a party may nove for sanctions
w thout first obtaining an order conpelling discovery under M.
Rul e 2-432. The Hospital enphasizes that the information it sought
through the interrogatories was essential to its defense of
contributory negligence. 1t further argues that as Ms. Dorsey was
aware of the error and did nothing to suppl enent her answers, the
om ssion “was clearly willful and deliberate.” Uni on Menori a
contends that in [light of M. Dorsey’s answers to the
interrogatories, coupled with her failure to supplenent the
answers, the trial court abused its discretion in declining to
i npose any sanction and believes that dismssal of the case was the
appropriate sanction.

Maryl and Rul e 2-432(a) allows, in certain circunstances, for
sanctions to be inposed without first obtaining an order conpelling
di scovery and provides in relevant part:

(a) Imediate sanctions for <certain
failures of discovery. A discovering party
may nove for sanctions under Rule 4-433(a),
wi thout first obtaining an order conpelling
di scovery under section (b) of this Rule, if a
party ... fails to appear before the officer
who is to take that person’s deposition, after
proper notice, or if a party fails to serve a
response to interrogatories under Rule 2-421
or to a request for production or inspection
under Rule 2-422, after proper service. Any
such failure may not be excused on the ground
that the discovery sought is objectionable

unl ess a protective order has been obtained
under Rul e 2-403.
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A party may al so seek an order to conpel

Rul e 2-432(b), which states in part:
(b) For order
di scovering party,
other parties and all

di scovery under the

conpel l'ing discovery. A
upon reasonable notice to
persons affected,

may

nmove for an order conpelling discovery if

di scovery as

(1) there is a failure of
described in section (a) of this Rule,
(4) a party fails to
interrogatory submtted under Rule 2-421,
(6) a party fails to

response under Rule 4-201(e).

answer an

[or]

suppl enent a

A variety of sanctions for failure of discovery are provided

for in Rule 2-433(a)?,

i ncl udi ng:

an order that certain facts are

'Rul e 2-433(a) allows for the follow ng sanctions:
(1) An order that the matters sought to
be di scovered, or any other designated facts
shall be taken to be established for the
pur pose of the action in accordance with the
claimof the party obtaining the order;

(2) An order refusing to allow the
failing party to support or oppose designated
clainms or defenses, or prohibiting that party
from introducing designated matters in
evi dence; or

(3) An order striking out pleadings or
parts thereof, or staying further proceeding
until the discovery is provided, or dism ssing
the action or any part thereof, or entering a
j udgnment by def aul t t hat i ncl udes a
determnation as to liability and all relief
sought by the noving party against the failing
party if the court is satisfied that it has
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taken as established; refusing to allow a party to present or
oppose a claim or defense; prohibiting a party from presenting
designated matters in evidence; striking out pleadings; staying
further proceedings until discovery is provided; dismssing the
action; or entering a judgnent by default. These sanctions may be
i nposed upon a notion filed under Rule 2-432(a), if the court finds
a failure of discovery. Mi. Rule 2-433(a). They may al so be
inposed if a party fails to conply with an order to conpel. See
Mi. Rule 2-433(b) (“If a person fails to obey an order conpelling
di scovery, the court, upon notion of a party and reasonabl e notice
to other parties and all persons affected, may enter such orders in
regard to the failure as are just, including one or nore of the
orders set forth in section (a) of this Rule.”)

In the present case, the failure of discovery involved
i nterrogatories. Rul e 2-432(a) allows, in relevant part, for a
di scovering party to nove for sanctions without first obtaining an
order to conpel if a party fails to serve a response to
i nterrogatories. In contrast, under Rule 2-432(b)(4) & (6), a
di scovering party may seek an order to conpel if a party fails to
answer an interrogatory or fails to supplenent a response as
required by Rule 2-401(e). We turn to Rule 2-421(b) to determ ne
the difference between a response and an answer. That Rule

provi des:

personal jurisdiction over that party.
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(b) Response. The party to whom the
interrogatories are directed shall serve a
response within 30 days after service of the
interrogatories or within 15 days after the
date on which that party’'s initial pleading or
nmotion is required, whichever is later. The
response shall answer each interrogatory
separately and fully in witing under oath, or
shall state fully the grounds for refusal to
answer any interrogatory. The response shal
set forth each interrogatory followed by its
answer . An  answer shall include all
information available to the party directly or
t hrough agents, representatives, or attorneys.
The response shall be signed by the party
making it.

Here, M. Dorsey served a response to Union Menorial’s
interrogatories. The answers provided by Ms. Dorsey in regard to
the interrogatories in question were, in essence, not answers at
all. They were not in keeping with Rule 2-421(b), which requires
that the interrogatories be answered “fully” and that the answers
include “all information available to the party.” A failure to
answer a particular interrogatory, however, may not result in
sanctions absent an order to conpel. Mi. Rules 2-432(b) & 2-
433(b). As a result, Union Menorial was required to seek an order
to conpel Ms. Dorsey to answer the interrogatories at issue.

Regarding Union Menorial’s contention that M. Dorsey was
under a duty to supplenment the answers at issue, even if we were to
proceed assum ng arguendo that she was required to supplenment the

answers, 2 Union Menorial would have had to seek a notion to conpel

2Md. Rule 2-401(e) requires supplenentation of answers and
st at es: “Except in the case of a deposition, a party who has
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bef ore sanctions could be inposed. M. Rules 2-432(b) & 2-433(b).
In sum we perceive no abuse of discretion on the part of the trial
court in finding that Union Menorial was required to seek a notion
to conpel before the court could inpose sanctions. The trial court
did not abuse its discretion in declining to sanction M. Dorsey
for the inadequate answers provided to the interrogatories at

i ssue.

[T,

Uni on Menori al next challenges the authority of the
Adm ni strative Judge repeatedly to suspend operation of Rule 2-507,
whi ch avoi ded dism ssal of the case for |lack of prosecution. W
first set forth the relevant chronol ogy of the case.

May 12, 1995 —Ms. Dorsey filed a “Mdtion to Extend Suspension
of Operation of Rule 2-507" as Union Menorial had yet to file an
answer and the parties had been negotiating the claimin an ongoing
basi s.

June 14, 1995 — The Admnistrative Judge ordered that
di smssal be deferred until June 28, 1996, but if the case was not
finally disposed of by that date, an order of dism ssal was to be

entered i medi ately.

responded to a request or order for discovery and who obtains
further material information before trial shall supplenent the
response pronptly.”
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June 25, 1996 —The case was postponed with no objection from
Union Menorial as Ms. Dorsey’s attorney was leaving the plaintiff’s
law firmand a new attorney had not yet been assigned to the case.
A new trial date of March 26, 1997 was set.

August 22, 1996 — The Adm nistrative Judge ordered that
dismssal be deferred until April 28, 1997, but if the case was not
finally disposed of by that date, an order of dism ssal was to be
entered i medi ately.

March 19, 1997 —Ms. Dorsey filed a second “Mdtion to Extend
Suspension of Operation of Rule 2-507" as her attorney was
schedul ed for another trial on March 26, 1997, the date set for
trial, and it was uncl ear whether the present case could be tried
before April 28, 1997. It does not appear that this notion was
ever ruled upon.

April 4, 1997 —Trial was begun and a jury sworn, but the case
was then postponed as a doctor was unavailable. A newtrial date
of January 8, 1998 was set.

April 15, 1997 —Ms. Dorsey filed a third “Mtion to Extend
Suspensi on of Operation of Rule 2-507" and alleged that on April 4,
1997, the parties had agreed that the trial would be postponed
until January 8, 1998.

April 28, 1997 —Union Menorial filed a notion opposing Ms.
Dorsey’s request for suspension of operation of Rule 2-507.

May 13, 1997 — The Admnistrative Judge ordered that
di sm ssal be deferred until February 9, 1998, but if the case was
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not finally disposed of by that date, an order of dism ssal would
be entered automatically.

Uni on Menorial clainms that as the case was not tried by June
28, 1996, the date set on the first order deferring dism ssal, the
dism ssal had already becone an acconplished fact and the
Adm ni strative Judge had no power to grant the subsequent orders
further deferring dismssal. The Hospital refers us to Pappal ardo
v. Lloyd, 266 Md. 512 (1972), and Chase v. Jam son, 21 Ml. App. 606
(1974), overruled by Onen v. Freeman, 279 M. 241, 247 (1977), and
argues that the present case falls squarely within their dictates,
i.e., because the case was not finally disposed of by June 28,
1996, the dismssal was automatically acconplished with no further
notice required. Union Menorial also appears to argue that a party
is entitled to only one suspension of Rule 2-507.

Maryl and Rul e 2-507 controls the present case and states in
rel evant part:

Rul e 2-507. Di sm ssal for | ack of
jurisdiction or prosecution.

* * %

(c) For lack of prosecution. An action
IS subject to dismssal for | ack of
prosecution at the expiration of one year from
the | ast docket entry.

(d) Noti fication of cont enpl at ed
di sm ssal . Wen an action is subject to
di sm ssal pursuant to this Rule, the clerk
upon witten request of a party or upon the
clerk’s own initiative, shall serve a notice
on all parties pursuant to Rule 1-321 that an
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order of dismssal for lack of ... prosecution
will be entered after the expiration of 30
days unless a notion is filed under section
(e) of this Rule.

(e) Deferral of dismssal. On notion
filed at any tine before 30 days after service
of the notice, the court for good cause shown
may defer entry of the order of dismssal for
the period and on the terns it deens proper.

(f) Entry of dismssal. |[If a notion has
not been filed under section (e) of this Rule,
the clerk shall enter on the docket “D sm ssed

for lack of . . . prosecution wthout
prejudice” 30 days after service of the
notice. If a notionis filed and denied, the
clerk shall make the entry pronptly after the
deni al .

The primary focus of Rule 2-507 is to prune the docket of dead
cases. Powell v. Gutierrez, 310 Md. 302, 308 (1987).

A dead case is one in which neither party
denonstrates an interest in having the issue
resol ved. This circunstance occurs for
varying reasons, i.e., the parties may |eave
the jurisdiction, they my settle their
di spute, or other circunstances may nake the
i ssue no longer viable. |In any event, parties
often neglect to dismss their suits when
their reasons for further prosecution have
di ssi pated. These are the kind of cases that
Rul e 2-507 was devised to elimnate under a
si npl e procedure.

ld. See also Mutual Benefit Soc’'y of Baltinore, Inc. v. Haywood,
257 Md. 538, 539 (1970) (dism ssal rule was designed to “focus on
the dead case . . . whose nere presence in the minstream of
pendi ng cases created such a paper logjam that our courts were
unable to give due attention to cases that still exhibited the

vital signs of life”).
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The Rule is “self-executing, in the sense that it is actuated
by inaction of the parties and the passage of tine.” Stanford v.
District Title Ins. Co., 260 Md. 550, 554 (1971). It inplicitly
recogni zes “that the court’s business as well as the general
public’s interest in the proper adm nistration of justice can best
be served when litigation is not allowed to stagnate unless the
court is satisfied the ends of justice so require.” | d.
Accordingly, the decision to suspend operation of Rule 2-507 rests
Wi thin the sound discretion of the trial judge and will not be set
asi de on appeal except “in extrene cases of clear abuse.” ld. at
555. The trial judge, who is on the scene, “wll have a perception
and understanding of the legal environment in which the case is
tenporarily mred. Therefore, he was vested with the discretion to
be exercised consistent with the spirit of the |l aw while subserving
the ends of justice and fairness to the parties.” Langrall, Miir
& Noppi nger v. d adding, 282 Ml. 397, 400 (1978). Nonetheless, “If
the party noving to defer dism ssal shows an ability to proceed
with prosecution and the party opposing deferral denonstrates no
serious prejudice, the trial court should defer dismssal.”
Younker v. Schmd Prods. Co., 310 Md. 493, 495 (1987).

Al though the present case took quite sone tinme to cone to
trial, there was never any indication that Ms. Dorsey’s claimwas
“dead” or not viable. M. Dorsey never denonstrated an inability

or unwillingness to proceed with the case and dism ssal of the case
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would have run counter to the purpose of the Rule. The
Adm ni strative Judge, thus, exercised his discretionary authority
to defer operation of Rule 2-507 several tinmes. |In Langrall, 282
Md. 397, a judge suspended operation of Rule 530, the precursor to
Rul e 2-507, for ninety days by an ex parte order. I1d. at 399. A
second judge |ater struck that order and ordered that the case
shoul d not be dism ssed for a period of six nonths. 1d. The Court
of Appeal s’s discussion proceeds fromthe basic premse that the
second judge had authority to enter the subsequent order further
suspendi ng operation of the Rule and analyzed only whether the
second judge abused his discretion in suspending operation of the
Rul e by exam ning the circunstances that del ayed bringing the case
to trial. 1d. at 400-02. Accordingly, in the present case, the
di scretionary authority granted to the Adm nistrative Judge was not
limted to deferring operation of Rule 2-507 one tinme only. Nor
can we discern any abuse of that discretionary authority in
granting the several defernents. “[T] he exercise of a court’s
di scretion is presuned to be correct until the attacking party has
overcone such presunption by clear and convincing proof of an
abuse.” Langrall, 282 Md. at 401 (footnote omtted). The record
before us does not include any of the Admnistrative Judge s
reasons for granting the three defernments. As such, Union Menori al
“invites the appellate court to rule in a vacuum” [|d. at 402.

Based on this record, we are unable to conclude that the
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Adm ni strative Judge abused his discretion. See Langrall, 282 M.
401-02 (record was silent as to judge s reasons for suspending
operation of Rule 530, but in light of burden on party chall enging
suspension of the Rule, evidence that judge exam ned the record,
and absence of showi ng of a | ack of good cause for the suspension,
j udge presuned to have exercised his discretion properly).

In any event, an exam nation of the limted record before us
reveals no abuse of discretion. In her first request for a
defernent, Ms. Dorsey alleged that Union Menorial had not yet filed
an answer and that the parties were still negotiating the claim
Thereafter, Ms. Dorsey’'s counsel left the firmshe had retained and
new counsel had not yet been assigned. “Ml. Rule 2-507 was
pronmul gated to renove ‘dead’ cases fromthe docket, not to penalize
plaintiffs for the procrastination of their attorneys.” Dypski v.
Bet hl ehem Steel Corp., 74 Mi. App. 692, 699-700, cert. denied, 313
wvd. 30 (1988). When the case eventually cane to trial, it was
post poned as a doctor was unavail abl e. Finally, at no tinme has
Union Menorial alleged that it suffered any prejudice due to the
def er nent s. Under these circunstances we perceive no abuse of
di scretion on the part of the Adm nistrative Judge in deferring,
several tinmes, the execution of Rule 2-507.

Uni on Menorial relies on Pappal ardo, 266 Mi. 512, and Chase,
21 Md. App. 606, claimng that the present case falls squarely

within their holdings. W disagree. |In Pappalardo, a notice of
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contenplated dismssal was sent to the plaintiffs, who filed a
nmotion to suspend operation of Ml. Rule 530 within the allotted
time period. 266 M. at 513-14. The trial court suspended
operation of the Rule and further ordered that the Rule would be
enforced unless the case was set for trial on or before a specific
date. Thereafter, the case was conti nued during a docket call and
the date by which the case had to be set for trial |apsed. The
trial court then granted the defendants’ notion to dism ss under
Rul e 530. The plaintiffs noved to reinstate the case and the
nmotion was denied. The Court of Appeals concluded in part that the
case was ripe for dismssal, the required notice had been given,
and the plaintiffs had failed to conply with the order that
suspended operation of Rule 530 for only a limted period of tine.
The formal Order of Dismssal later entered by the court “required
no further notice and sinply reduced to witing what was an
acconplished fact.”® 1d. at 515.

As di scussed above, there was never any indication that the
present case was ripe for dismssal or that M. Dorsey had
abandoned her clai magainst Union Menorial. |In addition, although
the case was not tried within the time set by the first order
deferring dism ssal, the case was postponed and subsequent orders

deferring dismssal were entered. The subsequent defernents were

SUnder MJ. Rule 1-324, which was not in existence when
Pappal ardo was decided, notice of the dism ssal is now required.
Dypski, 74 Md. App. at 697-98.
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well wthin the discretionary authority of the Admnistrative
Judge.

Chase is al so inapposite to the present case. |In that case,
the plaintiffs filed suit in Baltinore City and three years |ater,
pursuant to Suprene Bench Rule 528L, they were notified that an
order of dismssal would be entered in thirty days unless a notion
to restore the case to the trial docket was filed. The notion was
filed and the case restored to the trial docket; however, the order
also set a specific date as the final trial date. An order
carrying the case forward was subsequently entered as it had been
i npossible to try the case on the assigned date. This order also
carried the case into the next court term but the case did not
come to trial during that term The clerk then dism ssed the case.
The trial court subsequently granted the plaintiff’s notion to
strike the dismssal and reinstate the case on the trial docket.
The defendants appeal ed.

This Court concluded that by operation of Suprene Bench Rule
528L(6), the trial court had no discretion to extend further the
trial date. 21 Md. App. at 610. We stated that the trial court
had di scretionary authority over the case for three years and two
court ternms, but beyond that limt, “the case is renoved fromthe

area of judicial discretion[.]” Id. The plaintiffs clained that
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under Rule 625 a,* now Rule 2-535(a) & (b), the trial court had
broad discretionary power to revise its judgnent dismssing the
case. W held that

inposition of the sanction in Supreme Bench

Rul e 528L(6), for failure to termnate a case

by the ultimate date allowed by the Rule, has

been placed, by the court itself, beyond its

own discretionary power to waive. The

di scretionary power of the ~court under

Maryl and Rul e 625 a may not be used to relieve

a party of the inexorable final consequence of

failure to conply with Suprenme Bench Rule

528L.
ld. at 611.

This Court then examned Rule 530 only to determne if Suprene
Bench Rul e 528L was inconsistent with it. In discussing Rule 530,
we turned to Pappal ardo and found it significant that the Court of
Appeal s did not discuss the trial court’s action in dismssing the
case after the specific date set for trial had |apsed as an
exercise of discretion. 1d. at 613. W also stressed that Rule
530 was “autonmatic” and “sel f-executing” and finally concl uded that
it offered the plaintiffs no relief fromthe operation of Suprene

Bench Rul e 258L. |d. at 614.

“Rul e 625 a provi ded:

For a period of thirty days after the
entry of a judgnent, or thereafter pursuant to
motion filed within such period, the court
shall have revisory power and control over
such judgnent. After the expiration of such
period the court shall have revisory power and
control over such judgnent, only in case of
fraud, mstake or irregularity.
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Qur decision in Chase was expressly overruled by Onen, 279 M.
241. In Ownen, the Court of Appeal s exam ned our decision in Chase
internms of the discretionary authority accorded a trial judge to
revise a judgnent under Rule 625 a. In so doing, the Court of
Appeal s questioned our reading of Pappalardo, in which we
determned that it was significant that the Court did not refer to
the action of the trial court as an exercise of discretion. 279
Ml. at 246-47 n.4. The Court stressed, “All this Court determ ned
in Pappalardo was that the trial court properly dismssed the
action . . . pursuant to Rule 530. . . .7 Id. Chase is also
di stingui shabl e as that case was not dism ssed under Rule 530, no
parties invoked the Rul e when seeking to have the case reinstated,
and we di scussed Rule 530 only to determne if Suprene Bench Rul e
528L was inconsistent with it. Accordingly, our holding in Chase
has no inpact on the present case.

In sum the Admnistrative Judge did not abuse his discretion

in deferring, several times, operation of Rule 2-507.

JUDGVENT REVERSED

CASE REMANDED TO THE CI RCUI T

COURT FOR BALTIMORE CITY FOR A NEW
TRI AL.

COSTS TO BE PAID ONE-TH RD BY
APPELLEE AND ONE- THI RD BY APPELLANT.
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