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This appeal concerns a dispute between the University of
Maryland and a joint venture of architects (which we shal
hereafter refer to, collectively, as ME) arising out of a
procurenment contract for architectural services. W granted
certiorari to consider the narrow question of whether delivery to
MFE of the procurenent officer's final decision by facsimle
transm ssion (FAX) sufficed to commence the 30-day period all owed
for filing an appeal to the State Board of Contract Appeals (BCA).
In the course of our research on that issue, however, we discovered
a nore significant problem the BCA had no subject matter

jurisdiction over the claim

BACKGROUND

The relevant facts are undisputed. In Septenber, 1981, the
parties entered into a contract calling for MFE to provide plans
and specifications for the renovation and expansion of the MKel din
Library on the University's Coll ege Park canpus. On May 4, 1993 —
nearly 12 years later and after conpletion of the construction
based on those plans and specifications — the University gave
witten notice to MFE that it was asserting a claimin the anount
of $2,470,792 for certain delay and additional construction costs
all egedly incurred by the University as the result of errors and
om ssions in ME s designs. Insofar as we can tell from the
record, the University was not then hol ding any noney ow ng to MFE
under the contract. It was not attenpting, therefore, to set off

its claimagainst funds otherw se due to MFE but rather was seeking
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to have MFE affirmatively pay the amount of the claim to the
University. The letter informed MFE that it could file a response
within 30 days.

By letter dated June 4, 1993 —the thirty-first day, as we
count it — MFE, through its attorney, filed a response denying
l[iability.! The attorney sent the response to the University "Via
Facsimle and Overnight Mail" on her law firmis stationery, which
included the firms FAX nunber.

By letter dated October 28, 1993, addressed to the attorney,
the Director of the University's Departnent of Procurenent and
Supply informed MFE that the State was entitled to indemification
for costs aggregating $2,043,735 due to MFE's design errors and
omssions. The letter stated that it constituted the final action
of the procurenent officer and that the decision could be appeal ed
to the BCA in accordance with Code of Maryl and Regul ati ons ( COVAR)
21.10. 04. 06. The letter concluded with the statenent, "If you
decide to take such an appeal, you nmust nmail or otherwise file a
written notice of appeal with the Appeals Board within 30 days from
the date you receive this decision.”

The 15-page letter was sent to the attorney by FAX
transm ssion from the Contract Litigation Unit of the Attorney

Ceneral's Ofice on Cctober 29, 1993. The transm ssion produced a

! The University's letter of May 4 was sent separately to
each of the joint venturers, M-E, Incorporated and NCP
| ncorporated. The attorney's response was a single one on behal f
of the joint venture.
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Transm ssion Result Report showi ng, anong other things, a date of
Cctober 29, 1993, a tine of 11:25 a.m, 15 pages, and a "Result" of
"OK." After the transm ssion was conpleted, a secretary in that
unit called the attorney's office and was infornmed by sonmeone naned
Tina that the FAXed docunent had been received. She then wote on
the Transm ssion Result Report: "Called 10/29/93 —11:35 a.m —
spoke to Tina. It was received."

Not content to rely solely upon the FAX transm ssion, the
Assi stant Attorney General also sent a copy of the decision to the
attorney by Federal Express on October 29. On Decenber 8, 1993,
upon a tracer request, one Deborah Constable, listed by Federa
Express as being with the State Departnent of Transportation but
identified otherwi se as being a secretary in the Attorney Ceneral's
office, was inforned by Federal Express that its records showed
that the docunent was delivered to an L. Garett on Novenber 1,
1993. The identity of M. or Ms. Garett is not revealed in the
record before us, but it is undisputed that the docunment was, in
fact, delivered to soneone in the attorney's office on Novenber 1.
That docunent, being a copy of the one FAXed on Cctober 29, also
ended with the statement that it constituted the final action of
the procurenent officer, that it could be appealed to the BCA in
accordance with COVAR 21.10.04.06, and that, to take such an
appeal, it was necessary to file a witten notice with the BCA
within 30 days "fromthe date you receive this decision."

On Novenber 29, 1993, the attorney sent a notice of appeal to
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the BCA. The notice was sent by first class mail and was received
by the BCA on Novenber 30. On Decenber 30, the University noved to
dismss the appeal on the ground that it was untinely. The
University argued that the tinme for appeal commenced to run on
Oct ober 29, when the Director's final decision was transmtted to
Ms. Nevius by FAX, and that the tinme el apsed on Novenber 28.

The BCA agreed with the University and di sm ssed the appeal.
It noted that the pertinent COVAR regulation (21.10.04.04D)
requires that the procurenent agency's final decision be "furnished
to the contractor by certified mail, return recei pt requested, or
by any other nethod that provides evidence of receipt"” and held
that the FAX transmssion in this instance constituted a nethod
that provided evidence of receipt. It observed that the record
| eft no doubt that MFE had actual possession of the final decision
on Cctober 29 and that transm ssion of copies by FAX "has becone an
everyday event in the ordinary course of business" and was
"accurate, reliable and neets all of the substantive tests as a
met hod of furnishing the final decision to the contractor."”

Both the Code and COVAR require that an appeal from a final
agency decision denying a contract claimbe filed within 30 days
after receipt of the notice of final action. Rejecting MFE s cl aim
that the appeal should be regarded as having been filed when the
notice was dropped in the mail box on Novenber 28, the BCA held that
t he appeal was actually filed on Novenber 30 and was therefore two

days late. On March 7, 1994, the BCA dism ssed the appeal for |ack
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of jurisdiction. It confirmed that ruling on June 30, when it
denied MFE' s notion for reconsideration.

The Circuit Court for Baltinmore County, on judicial review,
reversed the BCA ruling, holding that the conbination of FAX and
t el ephone followup did not suffice to constitute a furnishing of
the final agency decision by "any other nethod that provides
evi dence of receipt,” as required by COVAR 21.10.04.04D. The court
concluded that the regulation did not contenplate delivery by FAX
because that nmethod of transmssion was not wused when the

regul ati on was adopt ed.

DI SCUSSI ON

State procurenent is governed by statute and regul ati on, and
we therefore turned to themto determ ne whether the transm ssion
of a final agency procurenent decision by FAX suffices to comrence
the tinme for noting an appeal to the BCA. To our surprise —and no
doubt to the surprise of the parties, as neither of them has raised
the issue —we discovered that the adm nistrative BCA procedure
created by statute does not apply to a claimsuch as this one —an
attenpt by a State agency to force a fornmer contractor to pay over
nmoney not then being held by the agency under the contract.

The statutes are contained in Maryl and Code (1995 Repl. Vol .),
State Finance and Procurenment article, titles 11 through 17.
Section 12-101 of that article vests general control over

procurenment in the Board of Public Wrks which, anong ot her things,
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may set policy, adopt regul ations, and establish internal operating
procedures. In accordance with that authority, the Board has
adopted a set of procurenment regul ations; they are found in COVAR,
title 21.

Title 15, subtitle 2 of the State Finance and Procurenent
article (88 15-201 through 15-223) sets forth a statutory framework
for the resolution of procurenent contract disputes. Those
statutes deal with two kinds of disputes: (1) "contract clains,"
which are defined in 8§ 15-215(b) as clains that relate to a
procurenent contract, including clains about the performance or
breach of the contract, and (2) "protests,” which are defined in
8 15-215(c) as conplaints relating to the formation of a
procurenment contract. This case, of course, involves a contract
claim not a protest.

Section 15-217, captioned "Initiation of protest or contract
claim" permts a bidder, prospective bidder, offeror, or
prospective offeror to submt a protest. It allows only a "person
who has been awarded a procurenent contract"” to file a contract
claim There is no provision in 8 15-217 or, to our know edge, in
any other part of the subtitle, permtting the State unit to file
either a protest or a contract claim It is not surprising that
the law makes no reference to a State unit filing a protest, as
there would ordinarily be no occasion for the unit to do so; it
awards the contract. As we shall see, however, the omssion to

aut horize contract clains by a State unit is significant, for both
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the Moddel Procurenent Code developed by the Anmerican Bar
Associ ation, which was, in fact, used as a guide in the devel opnent
of the Maryland procurenent |aw, and the Federal Contract Disputes
Act, which had been enacted and was avail able for use as a guide,
provide for contract clains by governmental units.

Section 15-217 comrences the chronol ogy of the adm nistrative
di spute resol ution process. Section 15-218 sets forth the duties
of the procurement officer when he or she receives a contract
claim i.e., toreviewthe claim nake a decision on it, and send
the decision to the reviewing authority. The review ng authority
may then approve, disapprove, or nodify the decision of the
procurenment officer. Section 15-219 deals specifically wth
contracts for construction. That section also is witten with
particular reference to contract clains by contractors, not by the
St at e. Section 15-220 permts a contractor to appeal the fina
action of a unit to the BCA wthin 30 days after receipt of the
notice of a final action.

Section 15-221 sets forth procedures to be used by the BCA in
adj udi cating the appeal. Section 15-222 allows the BCA to award
interest on noney that it determnes is due to the contractor under
a contract claim There is no provision for interest on noney
found to be due to the State. Finally, 8 15-223 provides that a
decision of the BCA is subject to judicial review in accordance
wth the Adm nistrative Procedure Act (Ml. Code, State Governnent

article, title 10, subtitle 2). Any party to the BCA decision
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i ncl udi ng the governnmental unit, nmay seek such review

This whole statutory structure is established to deal wth
protests and contract clains, and, as we have noted, only a
contractor —a "person who has been awarded a procurenent contract”
—is authorized to file a contract claim 8§ 15-217(2). There is
no statutory basis of BCA jurisdiction over a claimfiled by anyone
el se, including the State unit. The | egislative history of the
procurenment law indicates that that Iimtation was not inadvertent.

The practical origin of the current State procurenent |aw was
House Joint Resolution 19, adopted in the 1977 Session of the
CGeneral Assenbly. That Resolution, calling attention to the
nunerous bills that had been introduced dealing with purchasing and
procurenent, the various National and State groups and committees
studyi ng various aspects of State procurenent policy, the fact that
the Anmerican Bar Association had released for study a WMbdel
Procurenent Code for State and Local Governnments, and the need to
establi sh a coordi nated purchasi ng and procurenent system created
a Purchasing and Procurenent Policies Task Force (PPPTF). The
stated objective of the PPPTF was to bring greater coordination,
sinplicity, and uniformty to State purchasing and procurenent
processes, to consolidate and integrate the existing diverse | aws
and regul ations, and to reconmend whi ch processes should be in the
| aw and which should be in regulations. The Task Force was to
report by Decenber, 1977

The PPPTF nmade its first report in Cctober, 1977, attaching a
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Prelimnary Wrking Draft No. 1 of a conprehensive procurenent
statute. It noted that the draft was a tentative one and was based
on proposals enbodied in the Prelimnary Wrking Paper No. 2,
issued in June, 1977, by a Coordinating Conmttee of the ABA
wor ki ng on the devel opnent of a Model Procurenent Code for State
and Local Governnents.

The prelimnary ABA Coordinating Conmmttee proposal placed
initial responsibility for resolving contract disputes on the
purchasing officer or agency. Section 9-201 authorized that
officer or the head of the unit to settle, pay, or adjust any
"claimby or against, or controversy with, a contractor relating to
a contract entered into by the [State]." (Enmphasi s added.)
Section 9-202 directed the officer or unit to make, in witing, a
final agency decision on the claim

The purchasing officer's decision was binding on the unit.
The contractor, however, was given the right to sue in court and,
pursuant to an optional provision providing for a BCA to appeal to
that board. See 88 9-202, 9-301, and 9-401 - 9-404. It is clear
fromthis draft that, although only the contractor could appea
fromthe purchasing officer's decision, all clains arising fromthe
contract —those initiated by the contractor and those initiated by
the unit —were subject to the dispute resolution process.

The PPPTF prelimnary working draft did not include any
provision for a BCA It called for protests over the award of

procurenent contracts to be resolved by the purchasing officer or
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t he head of the purchasing agency, with the right of a bidder,
prospective bidder, or offeror to appeal that decision to the
circuit court. The only provision relating to contract clainms was
in proposed 8 8-101, which directed that, "[p]rior to the
institution of any action in a court concerning any contract,

claim or controversy," the purchasing officer or the purchasing
agency was authorized, subject to budgetary Ilimtations or
condi tions inposed by regulation, to settle, conprom se, pay, or
ot herwi se adjust "the claimby or against, or controversy with, a
contractor” relating to a contract, including a claimor contro-
versy based on breach of contract, m stake, m srepresentation, or
ot her cause for contract nodification or rescission. Presumably,
if any such claim for or against a contractor, was not resol ved at
that level, either party could go to court.

In February, 1978, the PPPTF filed what it thought was its
final report, enclosing a second draft of a procurenent |aw.  That
draft was introduced into the 1978 Session as SB 748 and HB 1236.
As introduced, it created an Ofice of State Procurenent within the
Departnment of Ceneral Services, to be headed by a Chief Procurenent
Coordi nator. That Coordinator, rather than an agency purchasing
officer, was authorized to conprom se, pay, or adjust "a claimor
controversy relating to a contract entered into by the State

"  There was no provision in the bills for a BCA or any

other admnistrative procedure beyond the authority of the

Coordinator. Presumably, therefore, if a claimby either the unit
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or the contractor was not resolved by the Coordinator, either party

could file an action in court.

The House Bill was not acted upon. The Senate passed the
Senate Bill, but wth substantial anendnents to the dispute
resol ution provisions. Those anendnments provided for initial

resol ution of contract disputes by the agency procurenent officer,
with the right of "a person aggrieved" by the final action of the
agency to appeal to a BCA which woul d have been created under the
anmendnments. Significantly, however, this process was commenced by
a "tinmely demand," which, in the case of contract disputes, could
be made only by a "contractor." The | anguage substituted by the
Senate, in proposed 8 8-201, was "[u]pon tinely demand . . . by a
prospective bidder, bidder or contractor

That | anguage was apparently taken fromthe final version of
t he ABA Model Code. Unfortunately, the Senate did not read the
Model Code carefully. The | anguage in question was used in 8 9-101
of the Mdel Code with respect to bid protests, not contract
cl ai ns. Section 9-103 of the Mdel Code, dealing with contract
clains, extended to "controversies between the [State] and a
contractor and which arise under, or by virtue of, a contract
bet ween them and did not indicate who could, or could not, file a
claimor demand. The adm nistrative process provided for in the
Model Code enconpassed any such "controversy" and was therefore not
limted to clains filed by a contractor.

By apparently lifting and substituting the limting |anguage
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used by the ABA with respect to bid protests and applying it to
contract clains as well, the Senate franmed the bill, for the first
time, to exclude contract clains made by State units. The bil
died in the House Appropriations Conmttee |late in the Session.

A nore limted procurenent |law did pass in the 1978 Session.
1978 M. Laws, ch. 418 created a BCA for the Departnment of
Transportation and gave it jurisdiction over "all disputes other
than | abor disputes arising under a contract with the departnent,
or as a result of a breach of a contract with the departnent.”
Consistently with the approach taken in the PPPTF proposal, that
| anguage was broad enough to include contract clains by either
party. Indeed, testinony offered on behalf of the Departnent of
Transportation on the bill (HB 922), apparently by the Secretary,
made clear that the BCA "will hear and decide all contract disputes
between the Departnent and private contractors."? (Emphasi s
added.)

In Cctober, 1978, the PPPTF presented for comment a Working

Draft No. 3, which was essentially SB 748 fromthe 1978 Session, as

2 The witten testinony placed in the bill file did not
identify the witness, although it was stated to be on behal f of
t he Departnent of Transportation. The |ist of w tnesses
appearing at the hearing identifies only one person fromthe
Department —the Secretary, Herman | ntemann.

As introduced, the bill exenpted BCA proceedi ngs fromthe
Adm ni strative Procedure Act, and it therefore contained a
provi sion allow ng judicial review of BCA decisions in the
Crcuit Court for Anne Arundel County. During the |legislative
process, however, the exenption and the special provisions for
judicial review were stricken.
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it had been amended by the Senate. Not wi t hst andi ng t he broader
approach just taken wth respect to the Departnent of
Transportation, the dispute resolution provisions, as to both bid
protests and contract clains, continued to hinge on a "tinely
demand” by a "prospective bidder or offeror, bidder or offeror, or
contractor.”™ A version of that bill was introduced into the 1979
Session as SB 659. Tellingly, that limtation produced a letter
fromthe Assistant Attorney Ceneral representing the Departnent of
General Services to counsel for the House Constitutional and
Adm nistrative Law Committee, wth copies to the Senator who
chaired the PPPTF, the Governor's Ofice, the Deputy Secretary of
the Departnent of General Services, and the Deputy Attorney
Ceneral, calling specific attention to the fact that the bill did
not allow for contract clains by the State. The letter stated, in
rel evant part:

"I wsh to bring to your attention a problem!]

perceive in Title Seven of Senate Bill 659

entitled "Administrative and Gvil Renedies.'

This section provides for the admnistrative

settlement of contract clains against the

State, and, in the absence of a settlenent, a

hearing on that dispute before a newly created

Maryl and State Board of Contract Appeals. The

problem | perceive is that the scope of

controversies covered within the settlenent

and appeal processes is too narrow. There is

no provision for including clains by the State

agai nst contractors and there is no provision

for including clains by the State against

third parties (such as architects and

engi neers) arising out of clains nmade agai nst
the State by a contractor.”

(Enmphasi s added.)
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The assistant attorney general expressed concern that the
failure to include those types of controversies within the anbit of
the admnistrative procedure could lead to litigation in two
separate fora, and gave as one exanple the very kind of case now
bef ore us:

"On [a] State construction project, the
architect prepares a poor roof design. The
contractor, who could have constructed a well
designed roof in 40 days, is forced to spend 6
nmont hs constructing a roof and waiting for
correction of the original inproper design.
The contractor suffers the delay damage, and
files a claimagainst the State in the Board
of Contract Appeals for $300,000. 00. The
St at e, recognizing the wsdom of t he
contractor's claim wshes to file a third
party claim against the architect, alleging
that the architect, because of his negligence,
is liable for all or part of the sums that the
State owes the contractor."”

The assistant attorney general further noted that, under the
bill as then drafted, the contractor would have to file his claim
against the State with the BCA, but that the State "nust file its
third party claim arising out of the very sanme facts, in the
appropriate Crcuit Court,"” forcing the State to try the matter
twice and run the risk of inconsistent decisions. To renedy the
probl em he suggested two anendnents to the bill: anending 8 7-
201(a) to add the State as "one of the parties entitled to demand
a negotiation and settlenent of disputes" and adding a new § 7-
201(f)(3) permtting the State, in any appeal to the BCA by a
contractor, to assert any counterclaim it may have against the

contractor and any third-party claimarising out of the facts. He
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stated that he had shared his concerns with the Departnent of
Ceneral Services and the Ofice of the Attorney CGeneral, both of
whi ch supported his proposed anmendnents.

SB 659 was not anended as requested by the assistant attorney
general. Nor did it pass. A version of it, containing the sane
limting |anguage that was inserted into SB 659, was introduced
into the 1980 Session as HB 972, however, and, as to these
provi sions, was enacted w thout change. 1980 MJ. Laws, ch. 775,
enacting a new article 21 to the Maryland Code. Section 7-201 of
the new article provided that, wupon a tinely demand "by a
prospective bidder or offeror, bidder or offeror, or contractor,"”
t he agency procurenent officer, consistent wth the budget and al
applicable laws and regul ati ons, may resolve disputes "relating to
the formation of a contract with the State or a contract which has
been entered into by the State."” The decision of the procurenent
officer was to be reviewed by the unit head, who would nmake the
final agency decision, fromwhich the contractor could appeal to
t he BCA, created under the Act. Proceedings before the BCA were
subject to the Adm nistrative Procedure Act, including the right of
judicial review.

Fol l owi ng enactnent of the 1980 | egislation, which repeal ed
and superseded the 1978 statute creating the Departnent of
Transportati on BCA, work began on drafting inplenmenting regul ations
for adoption by the Board of Public Wrks. By then, the ABA had

publi shed recomended regulations to acconpany its Mbdel
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Procurenment Code. That Code, as noted, provided in 8§ 9-103 for the
resolution of all controversies between the State and a contractor
arising out of a procurenent contract. Inplenmenting that statutory
authority, the recommended regulations addressed clains by a
contractor and by the State. Regul ation 9-103.05 stated that
controversies involving clains asserted by the State against a
contractor which cannot be resolved by nutual agreenent shall be
deci ded by the appropriate agency procurenent officer. Under 8§ 9-
505 of the Mbdel Code, the contractor could appeal the procurenent
officer's decision to the BCA; there was an optional provision
allowng the State to appeal if the appeal was taken by, or with
the concurrence of, the Attorney General. No inplenenting
regul ati on was proposed with respect to that section.

As noted, by 1980 Congress had enacted Federal |egislation on
the resolution of procurenent contract disputes, and that
| egislation also expressly recognized agency clains against a
contractor. 41 U S.C. § 605(a).

Not wi t hstandi ng the significant differences in the statutory
| anguage, the regul ations adopted by the Board of Public Wrks
i ncl uded, al nost verbatim the ABA recommended regul ati on 9-103. 05
recogni zing State clains. COVAR 21.10.04.03 stated that "[a]l
controversies involving clains asserted by the State against a
contractor which cannot be resolved by nutual agreenent shall be
t he subject of a decision by the procurenent officer.” Qher parts

of the regulation provided that, when a controversy could not be
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resol ved by nutual agreenent, the procurenent officer, upon witten
request by the contractor, nust nake a witten decision, which was
then to be reviewed by the agency head. The decision of the agency
head coul d then be appeal ed by the contractor to the BCA

Al t hough the dispute resolution part of the procurenent
statute has been anended twi ce since 1980 —in 1986 and 1988 —t he
concerns expressed by the Attorney General's Ofice wth the
limting | anguage were not addressed and, indeed, were exacerbat ed.
The assistant attorney general was concerned over the |anguage in
what was then proposed as 8 7-201, referring to tinmely demands by
bi dders, offerors, and contractors, as sinply not including demands
by the State. That |anguage, though restyled, was retained when
the procurenent statute was substantially rewitten in 1986. See
1986 Md. Laws, ch. 840, § 11-137.

The current |anguage, enbodied in 8§ 15-217, was enacted in
1988. 1988 Ml. Laws, ch. 48. The Legislature split the
authorization to file protests from the authorization to file
contract clains, exposing even nore clearly the fact that no
provi sion was made for the filing of contract clains by the agency;
yet it still seenmed content to have the lawlimted in that manner,
expressly reserving the right to submt a contract claimto the
"person who has been awarded a procurenent contract."

Following enactnment of the 1988 revision, the COVAR
regul ati ons were anended, and the provision for agency clains was

expanded. Section 21.10.04.05, adopted by the Board of Public
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Wrks pursuant to the authority vested in it by § 12-101(b),
extends beyond the inplied limtation of 8 15-217 and provi des for
contract clainms by both contractors and the governnment. It does
this in tw ways. COVAR 21.10.04.05 provides expressly for clains
by "a procurenent agency." It requires that such clainms be
asserted by witten notice to the contractor explaining the basis
and amount of the claimand the tinme within which the contractor
must provide a witten response. If the contractor fails to
respond or denies the claimor the relief sought, the procurenent
officer is directed to proceed in the sanme manner as he or she
would with a disputed contract claim by a contractor. I n that
regard, the regulation specifically references 21.10.04.04B, C, and
D.

The second nethod of providing for clains by a State agency is
t hrough a mandatory dispute resol ution clause. Here too, however,
there is a bit of a gap. Sections 13-218, 13-219, and 13-223 of
the State Finance and Procurenent article provide for certain
mandat ory cl auses that nust be inserted into procurenment contracts.
A dispute resolution clause is not anong them Nonethel ess, COVAR
21.07.01.06 requires all procurenent contracts to have one of two
al ternative dispute resolution clauses. Both provide that the
contract is subject to title 15, subtitle 2 of the State Finance
and Procurenment article and to COMAR 21.10, which, as noted,
i ncl udes 21.10. 04. 05. The longer clause defines a claim as a

witten demand or assertion "by one of the parties seeking, as a
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| egal right, the paynent of noney, adjustnent or interpretation of
contract terns, or other relief, arising under or relating to this
contract." It then parrots somewhat the duties of the procurenent

officer in resolving the claim

CONCLUSI ON

Two things are evident fromthis history. The first is that
the CGeneral Assenbly gave a great deal of attention to the drafting
of the State procurenent law. The second is that, notw thstanding
that it had the opportunity to provide for subjecting contract
clains by a governnmental unit to the adm nistrative BCA procedure,
notw thstanding that, in the early drafts, it, in fact, provided
for the adm nistrative adjustnment and resolution of such clains,
and notwithstanding that it was specifically warned by the attorney
general's office that the change in |anguage inserted in 1978
excluded those kinds of clainms, the General Assenbly, on three
occasions —in 1980, 1986, and 1988 — nonethel ess proceeded to
[imt the procedure to contract clains filed by the contractor.

Nei t her the available legislative history nor the record in
this case reveal why the Legislature chose that approach. It may
not be the best approach, but it is not a wholly unreasonabl e one,
and certainly not one that would nake a plain reading of the
statute absurd. Ordinarily, a governnental unit having a claim
agai nst a contractor will know of the basis for its claimbefore it

has accepted performance and paid the full anmount of the contract
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price. In that circunstance, all the unit need do is nmake a claim
and informthe contractor that the claimw |l be set off against
funds owing on the contract. The contractor would then nmake a

claim for the disputed anount, which would be subject to the BCA
procedure. In nost instances, therefore, it is unnecessary to nmake
specific provision for the admnistrative adjudication of State
contract clains. They can effectively be adjudicated in the
context of the contractor's claim

In architectural design contracts, there is nore |ikelihood of
the State's claimnot arising until after the architect's design
work is accepted and full paynent is nade. The question then is
posed: how should the claimbe prosecuted? Subjecting it to a BCA
procedure is one way, but not the only way. |If the BCA rules in
favor of the unit and, even after unsuccessful judicial review the
contractor refuses to pay, the State nust file suit to recover a
judgnment. Mere affirmance of a BCA deci sion under Adm nistrative
Procedure Act judicial review does not constitute a noney judgnent
enforceabl e by attachnment or garni shnent.

The Federal statute covers this eventuality. Section 605(b)
of title 41 provides that the contracting officer's decision on a
claimis "final and conclusive and not subject to review by any
forum tribunal, or Governnment agency" unless an appeal is taken to
the BCA. |If an appeal is taken, the decision of the BCA is also
declared to be "final," subject to the contractor's right to appeal

to the U S. Court of Appeals for the Federal Grcuit. If, at any
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Government may enforce the claim by bringing suit under the Debt
Coll ection Act of 1982 (31 U S.C. 8§ 3711 et seq.). By virtue of
the finality provisions in the Contract D sputes Act, however, the
merits of the claimmay not be relitigated, and the Governnent is
ordinarily entitled to summary judgnent. United States v. Roarda,
Inc., 671 F. Supp. 1084, 1085 (D. M. 1987); United States v.
Dabbs, 608 F. Supp. 507, 509 (S.D. Mss. 1985).

Simlar finality |language was not included in the Muryl and
stat ut e. Under § 15-218 of the State Finance and Procurenent
article, the decision of the agency reviewi ng authority is nerely
the "final action of the unit." The decision of the BCAis nerely
"its final decision.” 8 15-220(e). No broader finality is
accorded either decision, as in the Federal statute, an om ssion
that raises the prospect of a relitigation and further supports the
view that the Legislature did not intend to subject governnenta
unit clains not dischargeabl e through setoff against funds owi ng on
the contract to the BCA procedure.

If the General Assenbly desires to subject these kinds of
governnmental clains to the BCA process, it is certainly free to do
so, and there may be good reason to do so. As we read the current
statute, however, it seens clear that it has not yet chosen that

approach. 3

3 W are aware that the BCA has assuned the authority to
consider affirmative State contract clains and countercl ai ns.
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That | eaves the question of the COVAR regul ations. As we
i ndicated, 8 12-101(b) gives the Board of Public Wrks broad
authority to adopt procurenent regulations. That authority is not
unlimted, however, and cannot reasonably be read to enpower the
Board to adopt regulations that would be inconsistent with the
procurenent statute or the legislative intent behind it. See,
Fogle v. H & G Restaurant, 337 MI. 441, 453-55, 654 A 2d 449, 455-
56 (1995); Christ v. Department, 335 M. 427, 437, 644 A 2d 34, 38
(1994); WMaryland State Police v. Warwi ck, 330 Ml. 474, 481, 624
A 2d 1238, 1241 (1993).

The COVAR regul ati ons recogni zing State contract clains can be
read in harnmony with 8 15-217 if they are construed to apply only
when, and to the extent, the State is seeking to set off its claim
agai nst funds otherwi se owing to the contractor under the contract.
To give them a broader construction would be to recognize an
authority in the Board to provide an exclusive admnistrative
apparatus for a class of cases for which the Legi sl ature consi dered
and rejected such an apparatus, and that, in turn, would raise a
nunber of significant State Constitutional issues. The preferred
construction is the one that is in harnony with the statute and
does not raise those issues.

The BCA dism ssed MFE s appeal on the ground that it was

untinmely. It should have dism ssed the appeal because it had no

See Appeal of Titan G oup, Inc., MSBCA No. 1135 (Nov. 8, 1983).
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subject matter jurisdiction. The circuit court should have
affirmed the decision of the BCA on that basis and erred in not
doi ng so. The Court of Special Appeals therefore erred in

affirmng the judgnent of the circuit court.

JUDGVENT OF COURT OF SPECI AL APPEALS
REVERSED, CASE REMANDED TO THAT COURT
FOR REMAND TO CIRCU T COURT FOR
BALTI MORE COUNTY W TH | NSTRUCTI ONS

TO VACATE DECISION OF BOARD OF
CONTRACT APPEALS AND REMAND CASE TO
THAT BOARD W TH FURTHER | NSTRUCTI ONS
TO D SM SS FOR LACK OF JUR SDI CTI ON,;

COSTS IN TH'S COURT AND | N COURT OF
SPECI AL APPEALS TO BE DI VI DED EQUALLY
BETWEEN THE PARTI ES.



