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The issue in this case is whether the Court of Special Appeals
erred in requiring that, in a building encroachnent case,
"conpel ling evidence" is necessary to establish innocent m stake
under the doctrine of conparative hardship. W hold that a
def endant in an encroachnent case who seeks to avoid injunctive
relief through the doctrine of conparative hardship nust prove
i nnocent m stake by a preponderance of the evidence.

I

Levering Associates Limted Partnership ("Levering"), owns an
office building and concrete driveway |ocated at 6-14 South Gay
Street in Baltinmore City. Uban Site Venture Il Limted
Partnership and LaSal |l e Partners Devel opnent Il Limted Partnership
(collectively "Uban Site"), planned to build a high-rise parking
garage on the parcel imediately south of Levering's and hired
Triangl e Surveys, Inc. ("Triangle") to survey the site and | ocate
the building on the lot. Uban Site and Triangle had access to a
1987 survey of the site by S.J. Martenet & Conpany ("Martenet"),
but Triangle decided not to rely on the 1987 Martenet survey
because it contained errors. Triangle surveyed the site and st aked
out the building and Urban Site began construction in May of 1990.

On June 15, 1990, when the garage was already three stories
tall on the side adjacent to Levering's property, Levering filed
suit in the Grcuit Court for Baltinore City alleging a permnent
encroachment and seeking an injunction and damages. Levering then

hired Greenhorne & O Mara, Inc. ("Greenhorne") to survey the site



and determ ne whether the garage encroached on its property. The
Greenhorne survey determned that the garage encroached in a
triangular area, fromzero to 1.5 inches over nine feet.

After receiving the G eenhorne survey, Levering advised Urban
Site's contractor, Omi Construction, Inc. ("Omi") that it
believed the north wall of the garage encroached on its property.
The construction supervisor imediately halted construction. Urban
Site had Triangl e doubl e-check its survey. Then Omi verified the
pl acenment of the building on the lot and checked the Triangle
survey's accuracy with the Baltinore Gty surveyor's office. Based
on this investigation, Uban Site determ ned that the garage did
not encroach on Levering's property and resunmed construction.

After a three-day trial, Judge John N. Prevas held that the
garage encroached a total of 1.3 square feet on Levering's
property. He determ ned that the market value of the sliver of
| and encroached upon was $200 and the cost of renoving the
encroachnment woul d be approxi mately $500,000. He also found that
t he encroachnment did not inpede Levering's use of its property or
future devel opnent rights. Accordi ngly, Judge Prevas denied
Levering' s request for a permanent injunction under the doctrine of
conparative hardship and awarded it $14, 801 i n danmges.

Levering appealed to the Court of Special Appeals and Urban
Site cross-appeal ed. The Court of Special Appeals, in an
unreported opinion, upheld the circuit court's finding that there
was an encroachnment, but vacated the judgnent and renmanded,
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holding, "[t]he trial court erred in balancing the equities of the
situation without a prior determnation of whether the Builders had
encroached upon Levering's property by innocent m stake."

On remand, Judge Prevas found that the encroachnent resulted
from an innocent m stake and again refused to issue a pernanent
injunction. He also reduced the damages award to $302, consi stent
with a directive fromthe Court of Special Appeals.

Levering again appeal ed to the Court of Special Appeals which,
in an unreported opinion, reversed the circuit court's ruling,
granted injunctive relief, and stated:

W hol d that, when an encroacher's own survey information

(regardl ess of whether he professes know edge of his own

information) initially indicates that his structure wll

encroach, and when an adjoining |andowner notifies the
encroacher  of the encroachnent, supporting that
notification with a survey that is consistent with the
encroacher's original correct survey, the encroacher
cannot thereafter claiminnocence by procuring a third
survey of that property to show no encroachnent.
We granted Urban Site's petition for certiorari to ascertain
whether, as it clained, the Court of Special Appeals erred in
hol ding Uban Site to a "conpelling evidence" burden in proving
t heir innocence.
|1

Levering nmaintains that the Court of Special Appeals did not

establish a "conpelling evidence" burden of proof. The |anguage at

issue in the Court of Special Appeals' opinion is as follows:

The concept of the sanctity of private property ownership
demands no | ess than severe and extensive scrutiny of the



i nnocence of the m stake, when encroachnents occur; the
ownership of one's property should not be divested except

upon the nost conpelling evidence of innocence.
Conpel I'i ng evidence of innocence is non-extant in this
case.

(enmphasis in original). W agree with Urban Site that the Court of
Speci al Appeal s established a "conpel | ing evidence" burden of proof
and that it erred in so doing.

Maryl and courts recognize only three standards of proof:
"[t] he | owest standard requires proof by a 'preponderance' of the
evi dence; the highest standard demands proof 'beyond a reasonabl e
doubt;' an internedi ate standard calls for proof that is 'clear and

convincing.'" WIIls v. State, 329 Md. 370, 373-74, 620 A 2d 295

(1993). In nost civil actions, the party having the burden of
proof on an issue must prove his or her contention by a fair

preponderance of the evidence. See, e.qg.., Lazenby v. F. P. Asher,

Jr. & Sons, 266 MI. 679, 683, 296 A 2d 699 (1972); Carter v.

Carter, 139 Ml. 265, 267-68, 114 A 902 (1921); CQcean Plaza Joint

Ven. v. Gouse Constr., 62 Ml. App. 435, 447, 490 A 2d 252 (1985).

I n an encroachnent case, the party seeking to avoid the issuance of
a permanent injunction bears the burden of proving its innocence.

Giffinv. Red Run Lodge, 610 F.2d 1198 (4th G r. 1979); see also

Opnerations Research Inc. v. Davidson & Talbird, Inc., 241 Ml. 550,

217 A .2d 375 (1966); Noffsinger v. Noffsinger, 95 MI. App. 265, 620

A 2d 415, 422 (1993); Daniels v. Sup't, difton T. Perkins State

Hos., 34 Md. App. 173, 366 A 2d 1064, 1069 (1976); cf. Ewachiw v.




Director of Finance of Baltinore, 70 Ml. App. 58, 519 A 2d 1327

(1987); Keeney v. Prince George's Cy. Dept. of Soc. Serv., 43

Md. App. 688, 406 A 2d 955 (1979); Plumer v. Waskey, 34 M. App

470, 368 A 2d 478 (1977); Maryland State Bar Associ ation, Muryl and

Cuvil Pattern Jury Instructions 8§ 1:7a (3d ed. 1993 & Supp. 1995).

A heightened burden of proof 1is inposed in certain

circunstances. E.qg., Mick v. Mick, 329 MI. 188, 208, 618 A 2d 744

(1993) (termnation of |I|ife support);Onens-lllinois, 1Inc. V.

Zenobi a, 325 Md. 420, 601 A 2d 633 (1992)(punitive danmages); Board

of Trustees v. City of Baltinore, 317 M. 72, 116, 562 A.2d 720

(1989) (federal preenption); Attorney Giev. Commin v. Sparrow, 314

Md. 421, 426, 50 A 2d 1150 (1988) (attorney grievance proceedi ngs);

Everett v. Baltinore Gas & Elec. Co., 307 Ml. 286, 300, 513 A 2d

882 (1986) (fraud); Lazenby, supra, 266 Ml. at 683 (reformation of
deed). W have never inposed a heightened burden of proof,
however, on the defendant in an encroachnment case to prove innocent

mstake. See, e.q., Anmbile v. Wnkles, 276 Mi. 234, 347 A.2d 212

(1975); Chevy Chase Village v. Jaggers, 261 Md. 309, 275 A 2d 167

(1971); Dundal k Hol ding Conpany v. Easter, 215 Ml. 549, 137 A 2d

667 (1958), cert. denied, 358 U S. 821 (1958), reh'g denied, 358

U.S. 901 (1958); Lichtenberg v. Sachs, 213 M. 147, 131 A 2d 264

(1957). The Court of Special Appeals based its inposition of a
hei ght ened burden of proof on "the sanctity of private property.”
This Court, however, has consistently applied the preponderance of
the evidence standard in cases involving private property
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ownership. See, e.qg., Dreisonstok v. Dwrman Building Corp., 264

Md. 50, 58, 284 A 2d 400 (1971) (ejectnent); Stottlenyer v. Kline,

255 Md. 635, 638, 259 A 2d 52 (1969) (trespass); Mceli v. Foley,

83 Md. App. 541, 552, 575 A 2d 1249 (1990) (adverse possession);

Ccean Pl aza, supra, 62 M. App. 435; cf. Stuart v. Johnson, 181 M.

145, 147, 28 A 2d 837 (1942) (trespass and adverse possession). W
see no reason to inpose a hei ghtened burden of proof on Urban Site
to prove the innocence of its mstake in this case. Accordingly,
we hold that the Court of Special Appeals was wong in inposing a
"conpel ling evidence" burden of proof and that the trial judge did
not err in finding that Urban Site proved innocent m stake by a
pr eponderance of the evidence.
11

Both this Court and the Court of Special Appeals, when
reviewing a case tried without a jury, nust "review the case on
both the | aw and the evidence.”" Maryland Rule 8-131(c) (1995 Repl.
Vol .). The Court nust "not set aside the judgnent of the tria
court on the evidence unless clearly erroneous,” and nust "give due
regard to the opportunity of the trial court to judge the
credibility of the witnesses.” 1d. In addition, we nust consider
the evidence in the |light nost favorable to the prevailing party,

€.q0., Geo. Bert. Cropper, Inc. v. Wsterco, 284 Ml. 601, 620, 399

A.2d 585 (1979), and decide not whether the trial judge's
conclusions of fact were correct, but only whether they were

supported by a preponderance of the evidence. E.qg., lnsurance
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Commir v. Nat'l Bureau, 248 Ml. 292, 305, 236 A 2d 282 (1967).

|V
The preferred renmedy for encroachnent is an injunction

ordering renoval of the encroaching structure. I n Lichtenberqg,

supra, 213 Md. 147, a |l andowner built a house over his neighbor's
right of way and provi ded conparabl e access and noney danages. W
there noted that allowng a | andowner to relocate a right of way
and pay danmamges "anounts to a request that private property be
taken for private use. No court has authority to conpel the owner
of land to surrender his property to another person, |acking the
power of em nent domain, in exchange for a sum of noney .

Id. at 152. Thus, courts generally grant injunctive relief when an
encroachnment is found.

In Easter v. Dundalk Holding Co., 199 Md. 303, 86 A. 2d 404

(1952), we established an exception to the general rule. Dundalk
built a novie theater encroaching on Easter's land. [d. at 304.
Easter obtained a judgnent for ejectnent that was affirned by this
Court in 1950. In 1952, we refused to enjoin enforcenent of the
ejectnent order. 1d. W recognized, however, that there m ght be
circunstances in which a court would refuse to order the renoval of
an encroaching structure; we said:

[I]t is an accepted rule that where a |andowner, by

i nnocent m stake, erects a building which encroaches on

adjoining land, and an injunction is sought by the owner

of the | and encroached upon, the court wll bal ance the

benefit of an injunction to the conpl ai nant agai nst the

i nconveni ence and damage to the defendant, and where the

occupation does no damage to the conpl ai nant except the
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mere occupancy of a conparatively insignificant part of
his lot, or the building does not interfere with the
value or use of the rest of his lot, the court may
decline to order the renoval of the building and | eave
the adjoining ||andower to his renedy at | aw.
Hassel bring v. Koepke, 263 Mch. 466, 248 N.W 869, 873,
93 A.L.R 1170; Mary Jan Stevens Co. v. First Nationa
Bui Il ding Co., 89 U ah 456, 57 P.2d 1099, 1126.

ILd. at 305°

Easter filed a petition to require Dundalk to renove the
building in 1956. The court granted the injunction, but this Court
reversed, applying the innocent mstake rule fromour 1952 opi ni on.

Dundal k Hol di ng Conpany, supra, 215 M. 549. W first held that

the trial court did not err in finding that Dundal k's m stake was
i nnocent "and resulted fromreliance on the work of an expert who
| ater was thought by a jury to be wong." [d. at 557. W then
upheld the trial court's application of the doctrine of conparative
hardshi p and refused to order Dundalk to tear down its wall because
doing so "would benefit Easter but slightly and would penalize
Dundal k heavily."™ 1d. 1In the case now before us, the Court of
Speci al Appeals was correct in directing Judge Prevas to first find
that the encroachnent resulted from an innocent m stake before

bal anci ng the equities.?

! The Court said that in this case Dundal k was seeking to
enjoin enforcenent of a prior-granted |egal renmedy and thus the
conmpar ative hardship doctrine was not directly involved. [|d. at
306.

2 In Chevy Chase Village v. Jaggers, 261 Mi. 309, 275 A 2d 167
(1971) we said "[i]nnocent m stake on the part of the party to be
enjoined is a factor to be considered in applying the doctrine [of
conparative hardship]." [ILd. at 320.
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Levering contends that the trial court failed to make a
separate finding of innocence before applying the doctrine of
conparative hardship. The trial court ruled as foll ows:

| find that the peculiar conbination of circunstances

here result in an innocent m stake that could be viewed

fromsone points of view or in sonme contexts as negligent

encroachnment or trespass, but under the totality of the
circunmstances is the kind of innocent m stake that the
cases and the commentators were contenpl ati ng when they
created the evolution of the conparative hardship
doctri ne.
(enmphasi s added). Levering points out that Judge Prevas |ater used
"totality of the circunstances” to refer to his preferred approach
of treating innocence nerely as a factor. Nonethel ess, we disagree
with Levering' s conclusion. Judge Prevas went to great lengths to
el uci date the neani ng of "innocence" and to nake a separate finding
of Urban Site's innocence. Hs reference to "totality of the
ci rcunstances" appears in context to refer to nothing nore than all
of the facts that led himto conclude that Uban Site's m stake was
i nnocent .

Mani festly, finding the existence of an encroachnent does not
preclude finding that the encroachnment was innocent. |In Bradley v.
Cornwal |, 203 M. 28, 98 A 2d 280 (1953), we determ ned that
Bradl ey had constructed a sea wall on land he did not own, but we
refused to reformthe deeds and i nstead awarded damages. W held
that Bradl ey's encroachnment did not necessarily indicate bad faith,

and said, "inprudence is not the equivalent of bad faith." 1d. at

38-39; see also Dundal k, supra, 215 Md. 549; Stroup v. Codo, 65




[11. App. 2d 396, 212 N E. 2d 518, 520 (1965). Thus, Judge Prevas'
finding that Uban Site had encroached did not bear on the issue of
t heir innocence.

"l nnocent"” is defined as "acting in good faith," and an
"innocent trespasser” is "one who enters another's |and unlawf ully,
but . . . in the honest, reasonable belief of his owm right to do

so. . . ." Black's Law Dictionary 788 (6th Ed. 1990). The United

States Court of Appeals for the Fourth Grcuit, applying Maryl and
| aw, focused on good faith and reasonabl eness when it defined

"I nnocence" in Giffin, supra, 610 F.2d 1198. In that case, the

Red Run Lodge built tennis courts over the Giffins' right of way
t hrough the Lodge's property. The District Court denied the
Giffins' petition for injunctive relief because it found the
Lodge's action was not "willful." 1d. at 1200. The circuit court
vacated the | ower court's judgnment and remanded w th gui dance about
t he neani ng of "innocence":
To establish "innocence" defendant would have to show it
reasonably had no notice of the Giffins' rights, or that,
wi th know edge of those rights, it nmade a good faith effort to
| ocate an inproved road exactly on the path of the easenent,
but strayed fromthat path because of a good faith error by an
i ndependent surveyor as to the boundaries of the easenent.
Id. at 1202-03
Were it is found that an encroachnment was not innocent, the
def endants have exhibited a lack of good faith. Usual Iy, the

def endants had notice of the location of the plaintiff's easenent

and encroached despite such knowl edge. E.g., Ambile, supra, 276
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Md. 234 (constructive and actual notice); Colunbia HIls v.

Mercantile, 231 M. 379, 190 A 2d 635 (1963) (actual notice)

Hanl ey v. Stulman, 216 Md. 461, 141 A . 2d 167 (1958) (notice from

prior declaration); Lichtenberg, supra, 213 Ml 147 (notice from

prior injunction); cf. Chevy Chase Village, supra 261 M. 309

Grubb v. Guilford Ass'n, 228 Mi. 135, 178 A.2d 886 (1962). The

Court of Special Appeals inplicitly found that Urban Site knew t he
garage would encroach before they began construction and,
therefore, the encroachnent was not innocent.

In contrast, the circuit court, as finder of fact, found that
Urban Site did not know the exact |ocation of the property line,
hired Triangle to make that determ nation, and relied on Triangle's
work reasonably and in good faith.® The situation described by the

circuit court is simlar to that in Dundal k Hol di ng Company where

Dundal k hired a | eading surveyor and relied on the surveyor's work
in constructing the encroaching novie theater. W upheld the tri al
court's finding that Dundal k's m stake under those circunstances

was i nnocent. Dundal k Hol di ng Conpany, supra, 215 Ml. at 557; see

al so Amabile, supra, 276 Md. at 243 (encroachnment woul d have been

3 Judge Prevas found that Triangle had access to the 1987
Mart enet survey, which he ultimately found to be correct, before it
performed its survey. He also found that Triangle chose not to
rely on the Martenet survey because it contained errors and that
Triangle's refusal to use the Martenet survey did not defeat U ban
Site's innocence. Judge Prevas found that Uban Site proved by a
preponderance of the evidence that Triangle's decision was
reasonabl e and nmade in good faith. That finding was not clearly
erroneous.
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i nnocent if surveyors had erroneously |ocated the easenent).

In June of 1990, when Wrban Site was nmade aware of Levering's
objection, it imedi ately stopped work and rechecked the survey and
pl acement of the building on the lot. W agree with the circuit
court that these actions denonstrate Urban Site's good faith and

"appreci able caution."” Stroup, supra, 212 N E.2d at 520. W do

not think it was necessary at that point for Uban Site to stop
construction and await the outcone of the pending litigation.

The factual findings of the circuit court in this case were
not clearly erroneous. Accordingly, we reverse the judgnent of the
Court of Special Appeals and hold that where an encroachnent
results fromreasonable, good faith reliance on the m staken work

of conpetent surveyors, the encroachnent is innocent.

JUDGMENT OF THE COURT OF SPECI AL

APPEALS REVERSED; CASE REMANDED TO

THAT COURT FOR ENTRY OF JUDGVENT

CONSI STENT WTH THI S OPI NI ON:.  COSTS

TO BE PAI D BY LEVERI NG
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