REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 6709

Septenber Term 1998

UTI CA MJTUAL | NSURANCE COVPANY

V.

WLLI AM RAY MLLER, IIl, ET AL.
Moyl an,
Kenney,
Adki ns,
JJ.

Opi ni on by Adkins, J.

Filed: February 2, 2000



We nust decide in this appeal whether Uica Miutual |nsurance
Conpany, appellant, has a duty to defend Wlliam Ray MIller 11
appellee, in a tort action. Appellant denied coverage, contending
that under the ternms of an errors and om ssions insurance policy
i ssued to appellee’s enployer, it has no duty to defend appellee
because the underlying case agai nst appellee asserts clains that
are expressly barred from cover age. Appel | ee subsequently filed
a suit for declaratory relief in the Grcuit Court for Baltinore
County seeking, inter alia, a declaration that appellant has a duty
to defend himin the tort action. On August 31, 1998, the circuit
court held a hearing on cross-notions for summary judgnment and hel d
that appellant was required to defend appellee. Thi s appeal
fol | oned.

Appel l ant contends that the trial court erred in determning
that it is required to defend appellee because: 1) the “noney
recei ved” exclusion in the policy bars coverage; and 2) the policy
only provides coverage for errors or omssions “in the rendering or
failure to render professional services” and that the clains
asserted in the underlying tort action do not arise out of
prof essi onal services. Secondarily, appellant contends that even
if it was not entitled to a finding that it had no duty to defend
appellee, the trial court erred by not permtting it to conduct
di scovery before the court ruled on appellee’ s summary judgnment

nmot i on.



FACTS AND LEGAL PROCEEDI NGS

Appel | ee was an enpl oyee of J.L. H ckman and Conpany, Inc.,
d/b/a I FA Insurance Services (“JLH) fromearly 1993 until March
1997. As an enployee of JLH, appellee served various insurance
conpani es that had entered agency relationships with JLH H s
responsibilities included selling and witing insurance policies on
behal f of insurance conpanies, and collecting premuns from and
forwardi ng prem uns on behalf of JLH custonmers who had purchased
i nsurance frominsurance conpani es through JLH

JLH was covered under an insurance contract for errors and
om ssions purchased from appell ant, covering the period from May
13, 1996, through My 13, 1997. JLH originally applied for
l[iability insurance from appellant for the policy year 1993-1994.
On the original application, appellee was |listed as an enpl oyee of
JLH. Additionally, appellee was |listed as an enployee in the
renewal applications for the policy years 1994- 1995, 1995-1996, and
1996- 1997. After the expiration of the insurance contract, the
successor in interest to JLH North Anerican R sk Managenent, Inc.,
(“NARM'), entered into a contract with appellant for an optional
extended reporting period for the two-year interval between July
12, 1997, to July 12, 1999. This policy provided that a claim
which is “first made against an insured during the [extended
period] for negligent acts, errors, or om ssions which take place
after the retroactive date . . . but before the end of the policy

period" woul d be covered.



JLH was the naned insured on the policy. The policy also
provi ded coverage to “[a]ny partner, executive officer, director,
or enployee of [JLH, while acting within the scope of his or her
duties on behalf of [JLH” and “any person who was fornerly an
insured . . . but only with respect to negligent acts, errors, or
om ssions commtted prior to the termnation of such relationship.”

On July 23, 1997, Insurance Conpany of North Anerica (“Cl GNA")
filed suit against appellee in the Grcuit Court for Baltinore
County claimng: 1) appellee owed CIGNA an accounting for
$326, 480. 12 that appellee should have collected as prem uns on
CIGNA's behal f; 2) conversion; 3) breach of fiduciary duty; 4)
unjust enrichment; and 5) negligence.

The primary thrust of CIGNA s conpl ai nt agai nst appel | ee was
t hat appel | ee converted $326, 480. 12 received as prem uns on Cl GNA' s
behal f for his own use. Additionally, CIGNA clained, inter alia,
t hat appell ee acted negligently because:

[ Appel l ee] had a duty to exercise ordinary
care in the handling and tinely rem ttance of
funds to the CIGNA Conpanies, and he had a
duty to nonitor business operations to detect
and prevent the diversion and m sapplication
of funds that occurred here. As a direct and
proxi mte result of the negligence of
[ appel | ee], the Cl GNA Conpani es have suffered
damages . :

Appel | ee deni ed the all egations of wongdoing alleged in the
CIGNA conplaint. By letter dated August 6, 1997, NARM submtted a
copy of the CIGNA conplaint to appellant. On August 26, 1997,

appel l ant deni ed coverage, by letter to appellee, claimng that



Exclusion 4 of the insurance contract, the “noney received’
exclusion, relieved it of any duty to defend. Appellee then filed
a third party conpl aint agai nst appellant, seeking a declaration
that appellant had a duty to defend himin the underlying | awsuit.
On August 31, 1998, Judge Levitz held a hearing on the
parties’ cross notions for summary judgnent. In granting
appellee’s notion for summary judgnent, Judge Levitz determ ned
that “[b]lased on the allegations in the [CIGNA] conplaint, that
have been made against [appellee], | believe [appellant] is
required to provide himwth coverage . . . .” The ruling was
entered on Septenber 3, 1998. This appeal was tinely filed.
Additional facts will be added as necessary to suppl enment our

di scussi on.

DI SCUSSI ON
a.
St andard of Review

Summary judgnent is appropriate where there is no dispute of
material fact and the noving party is entitled to judgnent as a
matter of law. See Md. Rule 2-501. The review of the grant of
summary judgnent involves the determ nation of whether a dispute of
material fact exists, and whether the trial court was “legally
correct.” Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335
Mi. 135, 144 (1994).

Al t hough “summary judgnment in a declaratory judgnent action is



‘“the exception rather than the rule,’ sunmary judgnent may be
warranted where there is no dispute as to the terns of an insurance
contract but only as to their neaning.” Nationw de Miut. Ins. Co.
v. Scherr, 101 Md. App. 690, 695 (1994), cert. denied, sub nom,
Scherr v. Nationw de, 337 M. 214 (1995) (quoting Loewenthal v.
Security Ins. Co., 50 Md. App. 112, 117 (1981)). In the instant
case, the parties do not dispute the terns of the insurance
contract, but disagree as to the proper interpretation of the
contract. Thus, because appellant’s duty to defend rests on the
construction and interpretation of the contract, resolution by
summary judgenent is appropriate.

b
Duty to Defend

The duty to defend an insured is broader than the duty to
indemify. See Litz v. State FarmFire and Cas. Co., 346 Md. 217,
225 (1997). | ndeed, Maryland courts have recognized liability
i nsurance policies as “litigation insurance . . . protecting the
insured fromthe expense of defending suits brought against him”
Brohawn v. Transanerica Ins. Co., 276 Md. 396, 410 (1975). 1In St.
Paul Fire & Marine Ins. Co. v. Pryseski, 292 M. 187 (1981), the

Court of Appeals articulated the follow ng test:

In determining whether a liability
insurer has a duty to provide its insured with
a defense in a tort suit, two . . . questions

ordinarily nmust be answered: (1) what is the
coverage and what are the defenses under the
terms and requirenents of the insurance
policy? (2) do the allegations in the tort
action potentially bring the tort claimwthin
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the policy’s coverage?
Id. at 193. To answer these questions, a court “nust ascertain the
scope and limtations of coverage under the . . . insurance
policies and then determne whether the allegations in the
[underlying] action would potentially be covered under those
policies.” Aetna Cas. & Sur. Co. v. Cochran, 337 M. 98, 104
(1995).

In applying the first part of the Pryseski test, we turn to
t he | anguage of the insurance contract to determ ne the scope of
coverage. In analyzing an insurance contract, we shall:

construe [the contract] as a whole to

determ ne the parties’ intentions. Wrds are

given their ‘customary, ordinary, and accepted

meani ng,’ unless there is an indication that

the parties intended to use the words in a

t echni cal sense. ‘A word’s ordi nary

signification is tested by what neaning a

reasonably prudent |ayperson would attach to

the term’
Sheets v. Brethren Mit. Ins. Co., 342 M. 634, 640 (1996)
(citations omtted) (quoting Sullins v. Allstate Ins. Co., 340 M.
503, 508 (1995)).

The policy issued by appellant to JLH provided insurance for
errors or om ssions made by JLH in the scope of its business. In
ternms of coverage, the policy stated:

[We will pay for loss up to the Limts of
Liability, in excess of the deductible, that
the insured becones legally obligated to pay
as aresult of aclaim. . . . The |oss nust
arise out of negligent acts, errors, or

omssions in the conduct of the insured s
busi ness, wherever committed or alleged to



have been commtted, by the insured . . . in
t he renderi ng or failure to render
pr of essi onal services as:

A General Insurance Agent;

An | nsurance Broker;

An | nsurance Agent;

An | nsurance Consultant;

A Managi ng CGeneral Agent;

A Life Insurance Agent; or

A Surpl us Lines Broker.

@™m0 oTe®

The contract expressly stated that appellant would provide a
defense to any claimthat fell under the policy. Specifically, the
policy stat ed:
[We shall defend any claimfirst made during
the policy period seeking damages to which
this insurance applies even if the allegations
of the <claim are groundless, false, or
fraudulent. We may nmake such investigation of
any negligent act, error, or omssion as we
deem expedi ent
The policy al so provided a nunber of exclusions, including one
stating that insurance would not be provided for a claim arising
out of:
4. Any liability for noney received by an
insured or credited to an insured for fees,
prem unms, taxes, conm ssions, |oss paynents,
or escrow or brokerage nonies.

This exclusion is known as the “noney received exclusion.”

In sum the policy provided coverage for negligent acts,
errors, or omssions for which the insured is legally liable in the
rendering or failure to render professional services, subject to
certain exclusions. Appel I ee, therefore, nust: (1) denonstrate
that the CI GNA conplaint alleges causes of action that fall under

t he coverage provided; and (2) that one of the express excl usions



does not apply.

Under the second part of the Pryseski test, we nust determ ne
whether the lawsuit alleges action that is potentially covered
under JLH s policy with appellant. See Sullins, 340 Mi. at 5009.
CGenerally, we look to the allegations nade in the conplaint to
determ ne whether clains nmay potentially be covered. Additionally,
a court may | ook towards extrinsic evidence to determ ne whether a
lawsuit alleges action that is potentially covered because
“[a]llowing an insured the opportunity to establish a defense to
tort allegations which may provide a potentiality of coverage under
an insurance policy . . . is precisely what the insured bargai ned
for under the insurance contract.” Cochran, 337 Ml. at 110.

Furthernmore, if any clains potentially conme wthin the policy
coverage, the insurer is obligated to defend all clains,
““notwthstanding alternative allegations outside the policy's
coverage, until such tines . . . that the clainms have been limted
to ones outside the policy coverage.'” Southern Mi. Agric. Assoc.,
Inc. v. Bitumnous Cas. Corp., 539 F.Supp. 1295, 1299 (D. M. 1982)
(quoting Steyer v. Wstvaco Corp., 450 F.Supp. 384, 389 (D. M.
1978)); See John Al an Appleman, |nsurance Law and Practice, 8
4684.01 (Rev. ed. 1979) at 102-06 ("The fact that the pleadings
state a cause of action that is not covered by the policy does not
excuse insurer if another ground for recovery is stated that is
covered. . . . Accordingly, the insurer is obligated to provide a

defense against the allegations of covered as well as the
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noncovered clains."). Doubts as to whether an allegation indicates
the possibility of coverage should be resolved in the insured’ s
favor. See United States Fidelity & Guar. Co. v. National Paving
and Contracting Co., 228 Md. 40, 54 (1962).

i
The Money Recei ved Excl usion

In determ ning whether a potentiality of coverage exists, we
must conpare the insurance policy to the allegations set forth in
t he underlying action. See Brohawn, 276 M. at 407-08. The
gravanen of the CIGNA conplaint is that appellee and JLH failed to
remt $326,480.12 in premuns collected on behalf of ClGNA
Appel | ant asserts that it has no obligation to cover any | osses or
def end appel | ee based on the “noney received exclusion.”

Appellant cites K Bel | & Assoc., Inc. . Ll oyd’ s
Underwriters, 97 F.3d 632 (2¢ Cr. 1996), in support of its
contention that there is no possibility of coverage based on the
money received exclusion. In Lloyd' s Underwiters, an insurance
broker was found liable for failure to remt premuns collected on
behal f of an insurance conpany in violation of applicable state
|aw. The broker’s professional liability insurer denied coverage
based on an exclusion that stated that the insurer would not
provi de coverage for clains “‘arising out of the comm ngling of
nmoni es or accounts, or |loss of nonies received . . . .'" Id. at
637. The Second Circuit, based on this exclusion, held that the

insurer had no duty to provide coverage. See id. at 639.



Appel | ee attenpts to distinguish Lloyd' s Underwiters on the
grounds that his liability has yet to be determ ned, and until he
is determned liable, appellant has a duty to defend. W disagree.
The exclusion applies to any claimof liability for noney received.
Nothing in the exclusion requires a judicial determ nation of
liability.

Appellee relies on Litz for the proposition that the
“possibility that the fact-finder may concl ude that [appellee] was

[not] involved in the receipt of premum nonies creates a

potentiality of coverage and entitles him to a defense.” Thi s
reliance on Litz is msplaced. In Litz, M. and Ms. Litz sought
coverage under their honmeowners’ insurance policy for their

liability for injuries suffered by a child in the care of Ms.
Litz. In his answer, M. Litz raised the defense that he was not
involved in his wife’'s child-care business. The insurance conpany
denied coverage to both M. and Ms. Litz under the *“business
pursuits” exception contained in the policy.

The Court of Appeals held that the potentiality of coverage
did exist for M. Litz and that the circuit court erred in failing
totreat M. and Ms. Litz as having separate policies. See id. at
230-31. In doing so, the Court held that “the possibility that the
fact finder may conclude that M. Litz was not involved in the
babysitting creates a potentiality of coverage and entitles M.
Litz to a defense in the underlying tort case.” 1d. at 231.

The instant case differs fromLitz. |In Litz, the potentiality
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for coverage exi sted because M. Litz clainmed he was not involved
in the activity that caused the exclusion to be applicable.
Conversely, in the instant case, appellee does not deny being an
enpl oyee of JLH or that his activities on behalf of JLH did not
enconpass collecting premuns on CIGNA's behal f. Rat her, he is
“vigorously contesting ‘liability.”” Hs liability defense is not
the key; what is key is the fact that even if appellee were found
liable for failing to remt premuns collected on ClGNA s behal f,
appel l ant woul d not have to pay the resulting damages because of
the nonies received exclusion. In the absence of any potentia
liability to pay the damages, appellant has no obligation to
defend. To hold otherw se woul d render the exclusion neaningl ess
in the sense that the insurer will always be required to defend
whenever an insured denies liability for an activity for which
there is no coverage provided.

If CGNA's sole cause of action asserted in the conplaint was
based on appellee’s failure to remt premuns collected, we would
hol d that appellant had no duty to defend under the nonies received
excl usi on. Neverthel ess, “[i]f there is a possibility, even a
remote one, that the plaintiff’s clains could be covered by the
policy, there is a duty to defend.” | d. In exam ning the
remai nder of the CIGNA conplaint, we find that this possibility
exi sts.

Along with its clainms for premuns due, CIGNA alleged inits

conpl ai nt:
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13. . . . [JLH also agreed to 'keep conpl ete
records and accounts of all transactions
pertaining to insurance witten under this
[ agency] Agreenent' and that the CIGNA
Conmpani es would 'have the right to exam ne
[JLH s] accounts and records and nake copies
of them' The Agency Agreenent provided for
automatic termnation in the event that [JLH|
m sappropriated any of the CIGNA Conpanies

"funds or property' and that, in such event,
"all records relating to policies [JLH
produced will belong to [Cl GNA].'

15. . . . The CIGNA Conpani es had demanded
that [appellee] return its books and records
relating to insurance policies. [Appellee and
NARM have failed to return the polices .

Negl i gence
20. The conduct of [appellee] constitutes
negligence. [Appellee] . . . had a duty to

moni tor business operations to detect and
prevent the diversion and m sapplication of
funds that occurred here.

The clains stated in paragraphs thirteen and twenty,
appellee’s failure to turn over records and failure to nonitor
busi ness operations, fall outside the scope of the noney received
exclusion. The exclusion, by its owmn terns, is limted to nonies
received by an insured for “fees, premuns, taxes, conm sSions,
| oss paynents, or escrow or brokerage nonies.” As the Second
Crcuit noted in Lloyd's Underwiters, “if [the trial court found
that the broker] was liable for failing to produce its records,
then the [trial court was correct in ruling that the excl usion]

does not explicitly exclude clainms arising from the failure to

produce records.” Lloyd s Underwiters, 97 F.3d at 637. The
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possibility of coverage exists for these clains. Ther ef or e,

because "sonme of the clainms against [appellee] fall wthin the

terms of coverage, and sonme w thout [appellant] nust still defend
the entire claim"™ Warfield-Dorsey Co., Inc., v. Travelers
Casualty & Surety Conpany of Illinois, 66 F. Supp.2d 681, 688 (D

Md. 1999) (citing Hartford Acc and Indem Co. v. Sherwood Brands,
Inc., 111 Md. App. 94, 106 (1996) vacated on other grounds, 347 M.
32 (1997)).

Appellant's duty to defend is predicated on the alternate
clainms which do not fall under the express provisions of the noney
recei ved exclusion. If at sone point during litigation these
claims were dismssed, and all that remained were the clains based
on the prem uns received,! then appellant’s duty to defend woul d be
extinguished. Until that point, however, appellant nust provide a
def ense to appell ee. We hold, therefore, that the trial court
did not err in granting appellee’ s and denyi ng appellant’s notions
for summary judgnment based on the noney received excl usion.

ii.
Coll ection of Prem uns as Professional Services

Appel | ant next contends that CCGNA's clains are not covered by
the policy because they do not arise out of *“professional
services.” The policy provides coverage for “negligent acts,

errors, or omssions the insured is legally liable in the rendering

These clainms are the counts for 1) suit on account; 2)
conversion; 3) breach of fiduciary duty; and 4) noney had and
recei ved.
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or failure to render professional services.” According to
appellant, “the acts, errors or omssions that [appellee] is
all eged to have commtted all stemfromhis contractual obligations
to forward premiuns paid by insureds to the insurance carriers
whi ch wote insurance contracts for their clients.” Consequently,
appellant argues, these are accounting activities and not
prof essi onal services. W disagree and expl ain.

The policy does not define professional services, and not
every act performed by an insurance broker is a professional
service. In determning what activities fall wthin the category
of “professional services”, we find guidance froma Ninth Crcuit
opi ni on sunmari zi ng what constitutes a “professional service”:

The act or service nust be such as exacts the
use or application of special I|earning or
attai nments  of sonme ki nd. The term
"professional' in the context used in the

policy provision neans sonething nore than
mere proficiency in the performance of a task

and inplies intellectual skill as contrasted
with that used in an occupation for production
or sale of commodities. . . . In determning

whet her a particular act is of a professional

nature or a 'professional service' we nust

ook not to the title or character of the

party performng the act, but to the act

itsel f.
Bank of California, NA v. Qpie, 663 F.2d 977, 981 (9" Cir. 1981)
(quoting Marx v. Hartford Accident and Indem Co., 157 N W2d 870,
871-72 (Neb. 1968)).

Appel l ee cites Opie to support his claimthat the collection

of premuns is a professional service covered by appellant’s

14



policy. In Qpie, a bank provided lines of credit for Opie to draw
upon to finance construction projects. Pursuant to the | oan
agreenent, Qpie was required to use the | oan proceeds to discharge
construction liens and other encunbrances on properties. In
violation of the agreenent, (pie used the funds for another purpose
and failed to discharge the construction liens. This resulted in
the bank’s security being inpaired. Eventually, the bank obtained
a judgnent against Qpie and filed a wit of garnishnment against
Opie’s professional liability insurer. The insurer clainmed that
the actions of Opie were not “professional services.”

The Ninth GCrcuit held that Opie’'s activities were
pr of essi onal services. In doing so, the court recognized that
managi ng the | oan proceeds was part of (pie’ s day-to-day operations
and a necessary part of its business. See id. at 982. Further,
the court reasoned that “[t]o concl ude otherw se would ignore the
nature of the [business], the plain nmeaning of the policy, and the
reasonabl e expectations of the insured.” |Id.

The broad scope of business activities potentially covered by
a liability policy for *“professional activity” was also
denonstrated in Biborosch v. Transanerica Ins. Co., 603 A 2d 1050,
1053 (Pa. Super.), appeal denied, 615 A 2d 1310 (Pa. 1992), where
t he Superior Court of Pennsylvania held that the insurer had a duty
to defend against a suit for wongful term nation brought by an
enpl oyee of a general insurance agent. The Pennsyl vania court

r easoned:
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[ The insured’s] term nation of [the enpl oyee]
was clearly an act by [the insured] commtted
in the <course of rendering professional
services as general manager of the agency.
Moreover, since professional services are
defined as any acts necessary or incidental to
the conduct of [the insured s] insurance
busi ness, i ncl udi ng, i nter alia
admnistration in connection therewith, it can
readily be seen that [the insured s] action in
termnating [the enployee] falls within this
definition as well.

| d. The Pennsylvania court enphasized that it reached the
conclusion that the alleged wongful actions potentially fell
within the scope of the subject policy because “the Transanerican
policy specifically insures [the insured] not only as an insurance
broker, but also as a general agent or nmanager.” |d.

Li ke the insured in Bi borosch, appellee was a general agent
for CIGNA. Accounting for premuns is generally a duty that an
I nsurance agent owes to an insurance conpany, and is part of the
agent’ s business. The insurance conpany may choose the agent, in
part, because of his ability to maintain accurate records of the
premuns for policies sold on behalf of the conpany. The agreenent
between CIGNA and JLH inposes the obligations to account and
mai ntai n accurate records upon JLH with the follow ng provisions:

In accordance with our procedures, you wll
collect, account for and pay premunms on
busi ness you wite. You wll be responsible
for collecting all prem unms on business which
you solicit and which is accepted by us. You

must pay us the premum even if you do not
collect it fromthe policyhol der.

* * *
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You nust keep conplete records and accounts of
all transactions pertaining to insurance
witten under this Agreenent. Such records
and accounts nust be kept current and readily
i dentifiable.

Further, inplicit in appellee's duties to maintain conplete
records and account for premuns is appellee's duty to nonitor
busi ness operations. | ndeed, appellee would not be able to
mai nt ai n adequate records and keep track of prem um paynents if he
did not nonitor his business. For exanple, appellee would not be
able to track the policies witten, whether premuns for these
policies have been paid, any clains on the policies, and other
“transactions pertaining to insurance witten under the Agreenent.”

G ven the rel ationshi p between Cl GNA and appel | ee, we concl ude
that the conplaint's allegation that appellee failed to nonitor
busi ness operations, maintain records, and account for prem uns
addresses alleged failures in perform ng professional services.

Thus, we hold that the Ilower court properly denied
appel l ant’ s summary judgnment notion on the grounds that the all eged

wrongs conm tted by appell ee were not professional services.

C.
Di scovery d ai ns

Appel | ant contends that even if the circuit court did not err
in holding that it had a duty to defend appel |l ee under the express
terms of the policy, the circuit court’s decision should be
reversed on procedural grounds. Appellant argues that it “should
have been permtted to conduct discovery before the [c]ircuit

[cl]ourt ruled on [appellee’s] notion for summary judgnent.”
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According to appellant, discovery may have allowed it to raise
i ssues of material fact that woul d defeat appellee’ s notion.

A general allegation that there is a dispute of material fact
is insufficient to defeat a notion for summary judgnent. See
Lowran v. Consolidated Rail Corp., 68 M. App. 64, 70, cert.
deni ed, 307 Ml. 406 (1986) (quoting Brown v. Suburban Cadill ac,
Inc., 260 Md. 251, 257 (1971)). Moreover, the nmere subm ssion of
an affidavit, or other evidence in opposition to a notion for
summary judgnent, does not ensure that a triable issue of fact wll
be generated. See Bennett v. Baskin & Sears, 77 M. App. 56, 71
(1988). Even when there are factual disputes, when “resol ution of
these disputes nakes no difference in the determ nation of the
| egal question . . . [the disputed facts] do not prevent the grant
of summary judgnent.” Seaboard Sur. Co. v. R chard F. Kline, Inc.,
91 Md. App. 236, 247 (1992).

Rul e 2-501(d) addresses the use of affidavits in contesting a
summary judgnent notion. |t provides:

If the court is satisfied fromthe affidavit
of a party opposing a notion for summary
judgnment that the facts essential to justify
t he opposition cannot be set forth for reasons
stated in the affidavit, the court my deny
the motion or my order a continuance to
permt affidavits to be obtained or discovery
to be conducted or may enter any other order
as justice requires.

In A.J. Decoster Co. v. Westinghouse Elec. Corp., 333 Ml. 245
(1994), the Court of Appeals addressed the requirenents to justify

addi tional discovery before a grant of sunmary judgnent. I n
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Decoster, the trial court granted a defendant’s summary judgnent
nmotion on limtations grounds. The plaintiff argued that the tri al
court erred because if it was allowed to conplete discovery, it may
have been able to allege the existence of material facts that would
have extended the Iimtations period. Conversely, the defendant
argued that its affidavit supported the grant of summary judgnent
and nere speculation was not enough to generate an issue of
material fact. See id. at 261.

The Court of Appeals held that the trial court did not err in
granting the notion for summary judgnent. Witing for the Court,
Chi ef Judge Murphy explained that “[while . . . [a trial] court
has discretion to deny a notion for summary judgnent so that a nore
conplete factual record can be developed, it is not reversible
error if the court chooses not to do so.” 1d. at 262-63. Because
the plaintiff below “failed to set forth facts controverting those
proffered” by the defendant, the Court held that the trial court
did not err in granting summary judgnent. Id. at 263.

Appel lant argues that the affidavit of its attorney is
sufficient to raise questions of material fact. Specifically,
appel l ant contends that discovery was necessary to determ ne
whether: 1) appellee is an insured under the contract between
appel l ant and JLH, 2) appellee conplied with conditions to coverage
provi ded under the insurance contract; and 3) there is other
i nsurance which provides a defense or indemification to appellee

for the clains at issue. W shall address each of these
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contentions in turn.

i
Appel | ee as an insured

Appel | ant cl ai ns that appell ee has not denonstrated that he is
an insured under the contract. Additionally, appellant contends
that there is no coverage because sone of the activities contained
in the CIGNA conplaint occurred after appellee left JLH and
est abl i shed NARM

The evidence in this case clearly establishes that appellee is
an insured under the insurance contract. Through its answer to the
third-party conplaint and its nenorandum of |law in support of its
notion for summary judgnent, appellant admtted that it had entered
into an error and om ssions policy wiwth JLH and that NARM entered
into an agreenment with appellant for an optional extended reporting
peri od. Mor eover, when ruling on the cross-notions for sunmary
judgnent, Judge Levitz had before him the CIGNA conplaint, the
i nsurance contract, and the optional extended reporting
endor senent . The insurance policy clearly and unanbiguously
provi des coverage for “any partner, executive officer, director, or
enpl oyee of [JLH, while acting within the scope of his or her
duties on behalf of [JLH .” Appellee is listed as a “licensed
owner, part ner, of ficer, [ or] director” in the policy.
Additionally, the allegations in the ClGNA conpl aint raise alleged
causes of action that occurred during the policy period. Appellant
does not claimthat the insurance policy was procured by fraud or

otherwi se contest its validity.
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Based on the undisputed evidence presented, Judge Levitz
properly concluded that appellee was covered by the insurance
contract. The affidavit by appellant’s attorney asserting that
appellant may find facts in discovery that wll support its
contention that appellee is not covered is insufficient to prevent
the grant of summary judgnent.

Noti ce Rle:qm rements
Appel l ant also contends that it was entitled to discovery

regar di ng whet her appellant conplied with certain conditions of the
i nsurance contract. The insurance contract requires that the
i nsur ed:

Notify us in witing as soon as practicabl e:

(1) O any claim including the receipt of

notice fromany person of an intention to hold

the insured responsible for any loss falling

within the terns of this insurance; or

(2) O any fact or circunstance which may give
rise to a claim

Mor eover, the insurance contract requires an insured to forward to
appel lant *“any demand, notice, sunmons, or other process or
correspondence received by an insured if a claimis made or suit is
br ought agai nst an insured.”

Under Maryland |aw, a delay in notifying an insurance conpany
may excuse the duty to defend if the insurer can denonstrate

prejudice in the del ay. See Sherwood Brands, Inc. v. Hartford

Accident and ldem Co., 347 M. 32, 40 (1997). The undi sputed
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facts of this case indicate that the ClIGNA conplaint was filed on
July 23, 1997, and that appellee notified appellant of the claimin
writing on August 6, 1997. Appellant does not articulate how or
why this short delay led to its prejudice; it only asserts that it
may have been prejudiced and should be allowed to conduct
di scovery. Mere specul ati on and hypothesis such as this is not
sufficient to generate a genuine issue of material fact.

W hold that Judge Levitz did not abuse his discretion when he
granted appellee’s sunmary judgnent notion before allow ng
appel l ant to conduct additional discovery.

Pii.
Exi stence of other insurance

Appel lant’s final contention is that the trial court should
have allowed it to discover whether appellee had other insurance
whi ch provided coverage in the CIGNA action. The insurance

contract provided that

this insurance is excess over any other

appl i cabl e i nsurance whet her such insurance is

primary, excess, contributory, contingent, or

otherwise and whether such insurance is

collectible or not ; unl ess such other

insurance is witten to be specifically excess

over the insurance provided by this policy.
According to appellant, if appellee is covered under another
i nsurance contract, it “has no duty to defend what soever because
its coverage would be excess to that provided by any other
I nsurance contract.”

Whet her appellee has other insurance coverage may be in
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di spute. Nevertheless, resolution of this dispute has no bearing
on the outcone of the summary judgnent notion. The duty to defend
is broader than the duty to indemify. See Luppino v. Vigilant
Ins. Co., 110 Md. App. 372, 381 (1996), aff’'d, 352 M. 481 (1999).
“Excess” or “other” insurance clauses have been recogni zed as not
applying to the duty to defend because “‘unl ess stated ot herw se,
that obligation is independent of liability and any limtations
thereon.”” Covington Township v. Pacific Enployers Ins. Co., 639
F. Supp. 793, 801 (MD. Pa. 1986) (quoting Pacific Idem Co. v. Linn,
590 F.Supp. 643, 651 n.10 (E.D.Pa. 1984), aff'd, 766 F.2d 754 (3¢
Cr. 1985)). W agree with appellant that an excess carrier does
not have the obligation to provide a defense, provided a prinmary
carrier has been identified. See Appleman § 4682. W do not
agree, however, that appellant was entitled to discovery in order
to ascertain whether there was a primary carrier. It is not
unusual for insurance policies to contain |anguage nmaking the
policy excess over any other available policy that is primary. The
policy in question includes such |anguage, but it does not state
that the insured nmust maintain sonme mninmum anount of primary
coverage for the excess policy to apply.

Under such circunstances, where the subject policy is not
expressly conditioned on the maintenance of prinmary coverage, we
will not assune the existence of a primary carrier. |In the absence
of any evidence that a primary carrier exists, appellant nust

assunme the defense on the assunption that there exists no primary
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coverage. |If and when a primary carrier is identified, appellant
will have a claim against the primary carrier for the costs of
defense. See Enployers' Liability Assur. Corp. v. Indemity Ins.
Co. of North Anerica, 228 F. Supp, 896 (D.C. M., 1968) (excess
i nsurer may recover costs of defense where primary insurer refused
to furnish a defense); Appleman 8 4682 (nost courts wll allow
excess carrier to recover costs of defense fromprinmary carrier who
refused defense).

Judge Levitz did not err in granting appellee’s sumary
judgment notion before allow ng appellant to conduct discovery

pertaining to other insurance.

JUDGVENT AFFI RMED; COSTS TO BE

PAI D BY APPELLANT.

24



