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Vincent N. Valentine appeals froma judgnent of the Crcuit
Court for Anne Arundel County dismssing his conplaint against
appell ee, On Target, Inc. He raises the follow ng issue for our
consi derati on:

May the victim of a shooting maintain an
action against a gun retailer for injuries
sustained by the victim as a result of the
retailer's failure to prevent the theft and
crimnal use of the gun?

Backagr ound

Because this appeal arises fromthe granting of a notion to
dism ss, rather than a summary judgnent or judgnent entered after
trial, we nust confine ourselves to the allegations in the
pl eadi ngs. Faya v. Almaraz, 329 M. 435, 444 (1993); Briscoe V.
City of Baltinore, 100 Md. App. 124, 128 (1994). In addition
because the trial court did not state its reasons for granting
appellee's notion to dismss, we will affirmthe judgnment if the
record discloses any reason why the trial court was legally
correct. Briscoe at 128.

Appel lee is a gun retailer serving the greater Mtropolitan
Washi ngton/Baltinmore area. On July 17, 1993, one Edward McLeod and
anot her individual, who has not been identified, stole two guns
fromthe store. The conplaint gives no details wth respect to how
McLeod and his confederate nmanaged to steal the guns. On Septenber
26, 1993, an unknown assail ant —apparently not McLeod —used one
of the stolen guns to shoot and kill appellant's w fe, Joanne.

Appellant filed a wongful death action on behalf of hinself

and his two mnor children and a survivor's action as persona



representative of his wife's estate. In both actions, he clained
t hat appellee owed a duty to Ms. Valentine and "all other persons
situate in or near Anne Arundel County, Maryland" to exercise
reasonabl e care in the display of handguns held out to the public
for sale and "to prevent theft and illegal use of the handguns."”
Al t hough, as noted, he gave no details as to how the guns were
stored, what precautions appellee had taken to secure the guns, or
how t he theft occurred, appellant nonethel ess charged that appellee
had breached its duty to Ms. Valentine and all other residents of
Anne Arundel County by failing to (1) properly train and supervise
its enployees, (2) supervise its custoners, (3) install adequate
security and keep watch over the handguns, (4) properly secure the
handguns, (5) interrupt the theft, and (6) give tinely notice of
the theft to | aw enforcenent authorities and to the community.
Appel | ee noved to dismss the conplaint for failure to state
a claimupon which relief could be granted. It pointed out the
| ack of any details indicating what appellee had, in fact, done in
each of these regards. |In argunent on the notion, defense counsel
i ndicated that the guns had been in a | ocked di splay case, that the
police had been pronptly notified, and that they had investigated
the theft. Those responses, of course, were nerely statenents of
counsel and may not be considered in determ ning the adequacy of
the conplaint on a notion to dismss. Appellee' s principal defense
was that it sinply owed no duty to Ms. Valentine. W t hout
explaining its decision, the court dism ssed the action.

Di scussi on
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I ntroduction: Duty and Causati on

Appel l ant avers that appellee is |iable under a theory of
common | aw negl i gence.

An action for negligence requires, of course, proof of
negl i gence, but it requires proof of other elements as well. "To
succeed in a negligence action, the plaintiff nust [allege and]
establish the following: (1) that the defendant was under a duty
to protect the plaintiff from injury, (2) that the defendant
breached that duty, (3) that the plaintiff suffered actual injury
or loss, and (4) that the loss or injury proximately resulted from
the defendant's breach of the duty.'" BG & E v. Lane, 338 Ml. 34,
43 (1995), quoting from Rosenblatt v. Exxon, 335 Mi. 58, 76 (1994).
It is the first two elenents, nost particularly the second, that
constitute the negligence. PROSSER AND KEETON ON TorTS, 8§ 30, at 164
(5th ed. 1984).

Al though in many cases there is little or no overlap between
the four elenents, in sone instances the sane considerations that
relate to or define the elenment of duty may also relate to or
define the el enent of causation. The elenent common to both duty
and causation is that of foreseeability. Prosser and Keeton speak
to the problem at 274-75. To sone extent, asking whether the
breach of a duty caused the injury begs the question of what the
duty was in the first instance. Thus, they point out that the
concept of duty "may serve to direct attention to the policy issues
whi ch determ ne the extent of the original obligation and of its

conti nuance, rather than to the nechanical sequence of events which
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goes to make up causation." 1d. at 274. Separating the elenents
in that manner, they acknow edge, is acceptable, "so long as it is
not allowed to obscure the fact that identical questions are often
still involved, and buried under the two terns, sonetinmes so deeply
that a good deal of digging is called for to uncover them" |Id. at

275. See also Henley v. Prince George's County, 305 Md. 320, 333-
37 (1986).

This case involves that kind of overlap, and the confusion
that acconpanies it. Even if, as appellant avers, appellee was
negligent in allow ng sonmeone to steal the guns fromits shop, the
theft did not directly cause Ms. Valentine's death; it was the
crimnal use of one of the stolen guns by an unidentified third
person two nonths later that caused her death. Fromthe right end
of a logical spectrum that can be said to be a problem of
causation: the negligent act, if there was one, did not cause the
injury. Fromthe left end of the spectrum it can be viewed as an
i ssue of duty. Duty, it must be recalled, does not exist in a
vacuum the duty required in law nust be to the person injured. It
is a focused duty. The question, then, nmay alternatively be franed
as whether appellee had a duty owng to Ms. Valentine to act
reasonably to prevent persons fromstealing the gun. The m ssing
link between the theft of the gun and the shooting of Ms.
Val entine thus can be said to relate to both elenents — the
exi stence of the underlying duty and the causal connection between
the breach of a duty and the injury.

In some cases in which this overlap exists, the court can
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still confortably see the problem as being predomnantly in one
area rather than the other. Here, it seens to affect both al nost
equally, so we shall consider the undisputed mssing link in both
cont ext s.
Duty
"Duty," for purposes of the law of negligence, has been

defined as "an obligation, to which the law w Il give recognition
and effect, to conformto a particular standard of conduct toward
anot her." PROSSER AND KEETON ON TCRTS, supra, 8 53, at 356. In Village
of Cross Keys v. U'S. Gypsum 315 Ml. 741 (1989), the Court of
Appeal s, in determ ning whether an actionable duty of care exists,
approved the criteria and analysis enployed by the California
Suprenme Court in Tarasoff v. Regents of Univ. of California, 551
P.2d 334, 342 (Cal. 1976). There, the California court considered
the followng factors in deciding whether an actionable duty of
care exists in a particular case:

"[T]he foreseeability of harm to the

plaintiff, the degree of certainty that the

plaintiff suffered the injury, the cl oseness

of the connection between the defendant's

conduct and the injury suffered, the nora

bl ame attached to the defendant's conduct, the

policy of preventing future harm the extent

of the burden to the defendant and

consequences to the community of inposing a

duty to exercise care with resulting liability

for breach, and the availability, cost and

preval ence  of i nsurance for the risk

i nvol ved. "
Village of Cross Keys, supra, 315 MI. at 752, quoting Tarasoff,
supra. See also Southland Corp., supra, 332 Ml. at 712-13.

This analysis, resting in large neasure on the notion of
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foreseeability, conpounds the problem Because the law of
negl i gence protects persons only from foreseeable risks of harm
Henley v. Prince GCeorge's County, 305 M. 320, 333 (1986),
foreseeability is a critical elenment in ascertaining the existence
of a duty. Foreseeability nust not, however, be regarded as the
full equivalent of duty; the fact that a consequence is foreseeabl e
does not, of itself, create a duty to prevent that consequence. As
t he Tarasoff Court observed, there is also a cost/benefit ratio to
consider —the burden to both the defendant and the conmmunity of
i nposing the duty weighed agai nst the social benefit of inposing
the duty as a neans of preventing future harm Qobvi ously, many
sub-factors need to be considered even in that subordinate
anal ysi s.

This is a particular problemwhen the conduct of the defendant
merely facilitates other wongful conduct by a third person that
serves as the direct causative agent of harm As in npost areas of
the law, the courts have struck a balance in that setting. The
Maryl and |aw was established in Scott v. Wtson, 278 M. 160
(1976), where, in response to a question certified to it by the
U S District Court, the Court of Appeals held that, as a general
rule, "a private person is under no special duty to protect another
fromcrimnal acts by a third person, in the absence of statutes,
or of a special relationship.” |Id. at 166. Scott, a tenant of
Wat son, was shot and killed in the underground garage of the
apartnent building. Hi's survivor contended that the | andlord had

both a general duty to protect tenants from such harmand a speci al
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duty arising fromthe | andlord s awareness of increasing crimnal
activity in the nei ghborhood.

The Court treated the issue as one of ordinary prem ses
l[iability, which obliges a landlord to use reasonable diligence to
keep areas within his control in reasonably safe condition. That
was the extent of Watson's duty, it held. He had no special duty
to protect his tenants against crinmes perpetrated by third persons
on his premses. That principle, the Court observed, was nerely "a
subsi diary of the broader rule that a private person is under no
special duty to protect another from crimnal acts by a third
person, in the absence of statutes, or of a special relationship.”
ld. at 166, citing RESTATEMENT (SECOND) OF Torts, 8 315 (1965) as
authority.

The view expressed in Scott has been confirned in | ater cases.
See Lanb v. Hopkins, 303 Md. 236, 253 (1985); cf. Southland Corp.
v. Giffith, 332 M. 704, 716-17 (1993), applying the sane
principle with respect to a duty to aid, i.e., there is no duty on
the part of a storeowner to aid a custoner fromattack by a third
person in the absence of statute or special relationship. See also
Ashburn v. Anne Arundel County, 306 Md. 617 (1986) (police officer
had no duty to prevent allegedly drunk driver from injuring
pedestrian); Furr v. Spring G ove State Hosp., 53 M. App. 474,
cert. denied, 296 Ml. 60 (1983) (psychiatrist owed no public duty
to prevent harmby failing to detain patient); Hartford Ins. Co. v.

Manor |1 nn, 335 Md. 135 (1994).



Appel  ant has not informed us of any statute inposing a duty
on appellee to prevent the theft and subsequent illegal use of guns
held in its store, and we know of none. Conpare Decker v. G bson
Products Co. of Albany, Inc., 679 F.2d 212 (1ith Cr. 1982),
finding liability where, in violation of Federal statute, the
defendant, a licensed gun dealer, sold a gun to a convicted felon.
Nor has he asserted that any special relationship existed between
appellee and Ms. Valentine. |Indeed, appellant's argunent is to
the contrary; he nmaintains that the duty he seeks to inpose ran to
all residents of Anne Arundel County.!?

Wth two exceptions, which we shall consider nonentarily, the
cases in which owners or sellers of guns have been held liable for
the negligent or unlawful use of their guns by third persons have
fallen into two categories. The first is sinply an aspect of the
doctrine of negligent entrustnment. Liability may exi st where the
defendant "entrusts an instrunentality capable of doing serious
harm if msused, to one whom he knows, or has strong reason to

believe, to intend or to be likely to msuse it to inflict

! The courts have not been expansive in finding "special
relationshi ps"” for this purpose. The RESTATEMENT ( SECOND) OF TORTS
8 314A, notes only four: a common carrier to its passengers; an
i nnkeeper to its guests; a possessor of land to its invitees; and
one who is required by |l aw or who voluntarily takes custody of
anot her under circunstances that deprive the other of his nornmal
opportunities for protection. Oher sections find a form of
special relationship involving a duty of control on the part of
parents as to their children (8 316), masters as to their
servants (8 317), possessors of land as to their |icensees (8
318), and those who take charge of a third person whomthey know
or should know is likely to cause bodily harmto others if not
controlled (8 319). See also Lanb. v. Hopkins, 303 M. 236
(1985).



intentional harm" RESTATEMENT ( SECOND) OF TORTS, 8§ 302B, Exanple E,
92. The illustration used by the RESTATEMENT of that principle is "A
gives an air rifle to B, a boy six years old. B intentionally
shoots C, putting out C s eye. A may be found to be negligent
toward C." 1d., Illustration 11

A corollary, perhaps, to this category is the situation
present in Decker v. G bson Products Co., supra, 679 F.2d 212
where, in violation of statute, the defendant sells a gun to a
convicted crimnal, who then uses it to harmthe plaintiff. The
theory underlying liability in that setting is an emanati on of the
negligent entrustnment notion — that, where a legislature has
identified a class of persons as inconpetent to possess weapons due
to their past crimnal history, it is foreseeable that those

persons are likely to use a weapon obtained by them for crim nal

pur poses.
A second category, which overlaps the first, is where the
injury occurs on the defendant's prem ses. Liability in that

situation arises fromthe general duty of a property owner to take
reasonabl e nmeasures to keep the property safe for persons lawfully
on it. See, for exanple, Naegele v. Dollen, 63 N.W2d 165 (Neb.
1954); RESTATEMENT ( SECOND) OF TORTS, § 344.

Nei ther of those situations is present in this case. Appellee
is not charged with having voluntarily placed a gun in the
possessi on of someone he knew or should have known was likely to

use it in an inproper manner; nor did the harmto Ms. Valentine



occur on appellee's prem ses.?

The two cases —the only two cited to us or that we have found
—in which the owner of a gun has been found |liable for harm done
by a person who stole the gun are Pavlides v. N les @Qun Show, Inc.,
637 N E 2d 404 (Chio App. 1994) and Strever v. Cine, _ P.2d
(No. 95-053, Mont. June 27, 1996). W find both cases
di stingui shabl e for a nunber of reasons.

In Pavlides, four mnors, ranging in age from 13 to 17,
entered a gun show on two separate occasions and stole nunerous
handguns whi ch, the evidence showed, were "just |aying around” on
t abl es. The 13-year-old was permtted to purchase .38 caliber
amuni tion. As to the guns, the mnors said that they "just
pi ck[ed] themup and wal kfed] away with them"™ 637 N E 2d at 407.
Later that night, one of the mnors shot two men with one of the
guns. There was evidence that the defendant knew that firearns had
been stolen from previous gun shows and understood the risks of
al | ow ng unacconpanied mnors into such shows.

Actions by the two victins were dismssed on summary j udgnent .
The appellate court reversed, holding that reasonable m nds could
conclude that the defendant "owed the general public, of which

appel  ants are nenbers, the duty of preventing unsupervi sed m nors'

2 There is a very limted third category, represented by
Kelley v. R G Industries, Inc., 304 Ml. 124 (1985), in which
t he manufacturer of a particular kind of weapon that has no
social utility whatever beyond its use for crimnal activity may
be held strictly liable to innocent persons injured through the
crimnal use of the weapon. No such theory was pled in this
case; nor would the facts alleged in the conpl aint support such a
t heory of recovery.
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entrance into a gun show where unsecured firearns are displayed."
Id. at 409. The Court seened to weave a nunber of theories, from
premses liability to negligent entrustnment, into its hol ding that
the harm that occurred was reasonably foreseeable. W need not
determ ne here whether, on those facts, we would have reached the
sanme conclusion as the Chio Court, for the facts in this case are
mar kedly different. As noted, the conplaint before us gives no
details as to how the guns were stored, whether MLeod was an
unacconpani ed mnor, or what appellee did or did not do to prevent
the theft.

In Strever, the child victim was accidentally shot with a
handgun that he and several of his friends had stolen froma parked
vehicle. H's parents sued the owner of the vehicle for negligently
| eaving his vehicle unlocked. Located in the cab of the vehicle —
a pickup truck —were such enticing itens as a radar detector, a
cassette recorder, binoculars, and a canera. The gun was not
visible; it was wapped in a white bag and stored under the seat.
The boys stole a nunber of itenms fromthe vehicle, including the
gun. One of the boys, high on marijuana, waved the gun around with
his finger on the trigger; accidentally, he shot and killed his
friend.

The theories used by the Mntana Suprene Court to find
liability on the part of the vehicle owner are, to say the |east,
foreign to Maryland law. The thief was obviously a trespasser, but
the Court noted that Mntana had elimnated the distinctions

between the duties owed by a prem ses owner to trespassers and
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others. In Mntana a person is liable for injury caused to anot her
by his want of ordinary care or skill in the managenent of his
property. Applying the various factors noted in Tarasoff, supra,
al t hough that case was not nentioned by nane, the Court held, at 9
and 10 of the slip opinion, that

"reasonabl e m nds could attach noral blame to
[the defendant's] act of storing his gun and
anmmunition in an unl ocked vehicle on a public
street with nunerous other itens of attractive
per sonal property in plain view easily
accessible to thieves or sinply to curious
small children. In addition, requiring a gun
owner to safely store his firearm (for
exanple, in this case, by nerely |ocking the
vehi cl e, locking the gun in the glove
conpartnment or renoving the gun and anmunition
from the vehicle) would not inpose an undue
burden upon the gun owner in light of the

danger involved and the necessity of
preventing thefts of firearns or accidental
shoot i ngs. Finally, various types of

liability insurance policies are readily
avai |l able at a reasonable cost and cover the
risks in the negligent use and storage of
firearms."

Maryland has not elimnated the distinction between
trespassers and others for purposes of premses liability. Sherman
v. Suburban Trust Co., 282 M. 238, 242 (1978); BG & E v. Lane,
supra, 338 M. at 44. Nor has Maryl and adopted the "attractive
nui sance" doctrine apparently applied by the Montana Court, wth
respect to children who are |licensees or trespassers. Hensley v.
Henkel s & MCoy, Inc., 258 Md. 397, 411 (1970); WMacke Laundry Serv.
Co. v. Wber, 267 M. 426, 428 (1972). Apart from these

differences, there is no simlarity in the facts. Unli ke the

situation in Strever, as we have several tinmes noted, the conpl aint
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before us presents no facts, beyond bald conclusory allegations,
indicating a |ack of due care in the storing of the guns stolen
from appel | ee.

On the allegations before us in this case, we conclude that
appel l ee had no duty to Ms. Valentine, as a nenber of the public
at large, to prevent the theft of the gun by M. MLeod and the
subsequent crimnal use of that gun by sonme unknown assail ant.
Apart from the lack of any detail as to what appellee did to
protect against theft or what nore it could or should have done,
there is nothing to indicate that McLeod or his unknown conpani on
were anything other than normal custoners or that any particul ar
attention should have been drawn to them To extend liability to
the general public on these facts, or lack of them would
effectively create a doctrine of absolute liability, which we find
no justification for this Court to do as a matter of conmon | aw

Causati on

As we observed, in order to recover in negligence, it is
i ncunbent upon appellant to establish not only the breach of a duty
owed by appell ee but also that the breach was the proxinate cause
of his damages and was not "interrupted by a break in the chain of
causation." Liberto v. Holfeldt, 221 Ml. 62, 65 (1959); Craner v.
Housi ng Qpportunities Conmin, 304 MJ. 705, 712-13 (1985). Appellee
contends that, even if it were found to have owed Ms. Valentine a
duty and that its inability to prevent the theft of the gun was a
breach of that duty, that breach was not the proximte cause of her

deat h.



The current state of the Maryland | aw of proxi mate cause, as
it would apply in this setting, is, at least facially, somewhat
anbi guous. The broad, underlying question is when an intervening
event that directly causes the ultimate injury suffices, inlaw to
break the chain of causation between that injury and the negligent
conduct which permtted the intervening event to occur. The
answer, in a nutshell, is when the intervening event was set in
notion by the negligent conduct and was foreseeable. The Court of
Appeal s has stated the principle thusly:

"I'f the negligent acts of two or nore persons,
all being cul pable and responsible in |aw for
their acts, do not concur in point of tine,
and the negligence of one only exposes the
injured person to risk of injury in case the
ot her should al so be negligent, the liability
of the person first in fault will depend upon
t he question whether the negligent act of the
ot her was one which a [person] of ordinary
experience and sagacity, acquainted with al

t he circunstances, could reasonably anticipate

or not. If such a person could have
anticipated that the intervening act of
negligence mght, in a natural and ordinary
sequence, follow the original act of

negligence, the person first in fault is not

released from liability by reason of the

i nterveni ng negligence of another."”
Atlantic Mutual v. Kenney, 323 Md. 116, 131 (1991), quoting State
v. Hecht Co., 165 M. 415, 422 (1933); Hartford Ins. Co. v. Manor
| nn, supra, 335 Ml. at 160.

Al though this standard is stated in ternms of nutual

negligence, it applies as well when the intervening act is

deli berate. See Scott v. Watson, supra, 278 Md. 160. Under that

standard, it is certainly arguable that, given the well-known and
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pervasi ve use of handguns in the comm ssion of crimnal acts (see
| egi sl ative declaration of policy in Ml. Code art. 27, 8 36B), the
owner of a handgun could and should reasonably anticipate that a
person who woul d steal that gun may be likely to use it in further
crimnal activity, with resulting danger to victins of that further
activity. In ternms of foreseeable consequences, in other words,
thieves can well be placed in the sane category as convicted
f el ons. Unlike in the case of bona fide purchasers, who may be
presumed to purchase weapons for |egitimte purposes, the | aw could
rationally, in light of conmon experience, equally presune that the
thief of a gun will likely use it for unlawful purposes, thereby
maki ng such unlawful and potentially dangerous use legally and
actual ly foreseeabl e.

The problemis that this kind of argunment, reasonably drawn
fromthe general proposition stated by the Court, has been rejected
in what to us is an anal ogous setting —dram shop liability. The
argunment that a gun owner should anticipate that a thief wll use
a stolen gun in crimnal activity, thereby making harmto third
persons foreseeable, is not substantially different than the
proposition that a tavern owner who supplies alcohol to an
i ntoxi cated custonmer, whom he knows intends to drive, should
anticipate that the custoner is likely to injure soneone while
driving. Yet the Court of Appeals has consistently held that "the
| aw recogni zes no relation of proxi mte cause between a sale of
liquor and a tort commtted by a buyer who has drunk the Iiquor."

State v. Hatfield, 197 Ml. 249 (1951); Felder v. Butler, 292 M.
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174 (1981). See also Mdran v. Foodnmaker, 88 MI. App. 151, cert.
denied, 325 MJ. 17 (1991); Kuykendall v. Top Notch Lam nates, Inc.,
70 Md. App. 244, cert. denied, 310 M. 2 (1987); Hebb v. \Wal ker, 73
Ml. App. 655 (1988).

A finding of causal connection in this case, while rationally
arguabl e fromthe general expressions noted above, woul d represent
a significant extension of liability inthis State. As the Court
of Appeals has declined to create such an extension in the dram
shop context, we are averse to doing it in the gun shop context.
For that reason, we conclude that the injury suffered by Ms.
Val entine was not |legally caused by the conduct of appell ee.

Concl usi on

Because we have concluded that, on the record before us,
appel l ee did not have a duty flowwng to Ms. Valentine to prevent
the theft and subsequent crimnal use of the guns stolen fromits
shop and that, even if such a duty existed, the failure of appellee
to prevent that theft was not the cause of her injury, we shal
affirmthe judgnment of the circuit court.

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANTS.



