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In the Grcuit Court for Baltinore City, a jury convicted
Mar | ene Venabl e, appellant, of distribution of cocaine and
related offenses. Her appeal presents us with but one question:

Did the trial court err in permtting the
State to call defense counsel as a rebuttal
W t ness?
We answer "yes" to that question, reverse the judgnments of
conviction, and remand this case for a new trial.
Backgr ound

In the early norning of Septenber 17, 1993, Oficers
Roundtree and Wells of the Baltinore Housing Authority Police
conducted a surveillance of the Sonerset Projects, and observed
appel I ant engaged in what appeared to be drug sales to several
persons. \When they observed what they believed to be a drug
transacti on between appell ant and one Yvette Montgonery, the
officers had a third officer stop Montgonery. That officer
recovered from Montgonery two green topped vials containing a
substance |l ater determned to be cocaine. By the tinme those
drugs were seized, however, appellant had left the area.

Two hours later, the officers saw appellant at a different
| ocation. According to Oficer Roundtree, as he approached
appel l ant, she attenpted to flee and threw into the street a
brown paper bag that contained 110 green topped vials of cocaine.
Appel l ant's defense asserted that the State's evi dence was

unwort hy of belief.
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At approximately 4:30 p.m on the third day of appellant's
trial, a bench conference occurred at which the follow ng
transpired:

[ DEFENSE] : Judge, ny only other wtness is

not here. | fully expect she'll be here
t onmor r ow.

THE COURT: Who is it?

[ DEFENSE] : Yvette Montgonery. It deals with
t he- -

THE COURT: Wy isn't she here?

[ DEFENSE] : Well, she's been here the | ast
coupl e of days, Judge.

THE COURT: Well, didn't she know we were
going to proceed with the trial today?

[ DEFENSE]: No. Well, she knew we were going
to proceed to trial, but she didn't -- |

don't think she suspected we were going to
get to her testinony today...

* k%

[ DEFENSE] : ... Now, the witness... has been
here each day- -

THE COURT: Have you tal ked to her today?

[ DEFENSE] : No, | haven't tal ked to her today
personal | y.

THE COURT: Al right.

[ DEFENSE] : But that w tness has been here
each day. And it's 4:30 this day, and--

THE COURT: Wiy didn't you call at lunchtine
and say maybe you were going to get to her

t oday?
[ DEFENSE]: | didn't think we were going to
get to her. |I'msurprised... | nean, it's
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not a total mscalculation. It's not |ike,

you know, | told her to conme back Friday and

here we are Monday... 4:30 today.
Appel l ant then called another witness, who testified briefly. At
approxi mately 4:45, the court continued the case to the next
nor ni ng.

The next day, Ms. Montgonery testified for the defense,
admtting that she possessed cocai ne on Septenber 17, 1993, but
claimng that she bought it fromtwo teenagers approxi mately
fifteen m nutes before her arrest. On cross-exam nation, after
Ms. Montgonmery acknow edged that she knew appellant, the

foll owi ng transpired:

Q And, ma'am did you talk to the defendant
about this case?

A No, | didn't talk to her about the case.
Q You never talked to her about the case?
A No.

Q Wren't you surprised-- well, you didn't
get a sumons for this case; right?

A. | already knew about it.
Well, who told you?
Hear say.

Q

A

Q Excuse nme?
A, Hearsay.
Q

). Oh, so you heard about this case on the
streets, and--

>

But | was com ng ever since this started.
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Q But you just cane down here? The
def endant never sai d- -

A No, | was com ng--

[ DEFENSE] : Do you want to | et her answer?
[ STATE]:  Your Honor, --

[ THE WTNESS]: --ever since the case--

[ STATE]: Excuse ne, Your Honor.

THE COURT: Let her finish and then ask the
questi on.

[ DEFENSE] : Let her finish her answer.
[ STATE]:  Your Honor, | would appreciate it
if there would be an objection, not a, "Wuld

you |l et her finish her answer."” [|I'mtrying
t o conduct cross-exam nation.

THE COURT: Al right.
BY [ THE STATE]:

Q Now, ma'am you heard it on the streets,
and that's why you cane down here?

A. No, that's not what | said.
Q Tell me again? Then | m sunderstood.

A. | said |I've been com ng here ever since
this case has started--

Q And how- -
A -- and since | got |ocked up-- are you
going to let nme finish, please? Ever since

the case was started, since |I got |ocked up
mysel f.

Q Septenmber the 17th, 19937

A.  Ckay. Wien her case started, naturally,
yeah, | wanted to cone and see the outcone of
it.
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Q ay. And so you never knew when the
defendant's court dates were; isn't that
correct?

A | told you | heard about it.

Q So people on the streets were just
tal ki ng about - -

A.  Not no people on no street.

Q WwWell, I"'masking you, ma'am \ere did
you hear it fronf

A. That's irrelevant, isn't it?

THE COURT: You have to answer the question,
ma'am if you know t he answer.

A Well, | heard it froma friend, and I
wanted to cone and see what the outcone was
goi ng to be.
Q Wwo was the friend, ma' anf?

One of ny associ at es.
Q Wois it?
A. MW boyfriend.
Q

Ckay. And your boyfriend told you about

A. He's a nmintenance nman at the projects.
Q And your boyfriend told you about this

case, and you just decided to cone down and
see what happened?

A. Yeah. | wanted to see what the outcone
was goi ng to be.

Q You never knew you were going to be a
W t ness?

A. No, | didn't.



Q So you just kept com ng down here every

day and never knew that you were going to be

called to the witness stand to testify?

A, Wio knows?

Q No?

A, Wio knows?

Q Wi knows?

A. That's right.

The defense then rested. |In rebuttal, the State called

appellant's counsel to testify. The trial judge granted his
request for a bench conference, at which the follow ng

transpired:

THE COURT: Did you tell her [Ms. Montgonery]
to cone yesterday?

[ DEFENSE] : No. | haven't had any
conversations with this wonman.

THE COURT: You nean it's just pure
happenstance that she's here? Did you try to-

[ DEFENSE] : Judge, she asked nme if | talked to
her .

THE COURT: Did you try to--
[ DEFENSE]: | called her, --
THE COURT: Did you try to--
[ DEFENSE] : --a nunber | had for her nother.

THE COURT: Did you try to contact her
yest er day- -

[ DEFENSE] :  No.

THE COURT: -- to nmke sure she'd be here
t oday?
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[ DEFENSE] : No. | did not. | absolutely did
not. | don't have any way of contacting her.

[ STATE]: He called the nother. W took --
[ DEFENSE] : | cal |l ed her nother.

THE COURT: You called her nother and told
her nother she was to be here today?

[ DEFENSE] : No, not at all.
THE COURT: What did you tell her nother?

[ DEFENSE] : | asked her nother if there was
sonehow | could get in touch with her. She
says "No." She says, "My daughter's going to
be there tonorrow "

THE COURT: So it was just--
[ DEFENSE] : That's fi ne.

THE COURT: It was just happenstance that she
happened to be here today?

[ DEFENSE] : Judge, she's been here every day.

THE COURT: Al right. Go back to the trial
t abl e.

After his objection to being called as a w tness was
overrul ed, defense counsel testified as foll ows:

Q Now, didn't you also tell the Judge that
the witness [ Ms. Montgonery] that you had,
the witness had been told that she probably
woul dn't be needed because you didn't think
that the State was going to finish their case
yest er day?

A. That's correct.

* k%

Q And, sir, hadn't you had conversation
that indicated that the witness knew that she
had to be here to testify on behalf of your
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client?

A. You're going to have to clarify that.
When? When are you tal ki ng about ?

Q Yesterday at the bench conference.

A.  No. Wen are you tal king about that she
was made aware that she had to be here to
testify?

Q Sir, didn't you give her nane as a
witness, first of all, in the voir dire when
the jury--

A. That's correct.

Q ay. And didn't you also indicate that
she was going to be your witness? Isn't'
[sic] that correct?

A. That's correct. That was the purpose of
giving her nanme to the voir dire.

Q GCkay. And you indicated that the w tness
had been here every day--

A. That's correct.

Q -- and then yesterday when we had a
recess you tried to get in touch with the
W t ness- -

A. That's correct.

Q -- to determ ne whether or not she could
be made available; is that correct [sic]

A. That's correct. That's when the Judge
was basically forcing us to do sonething
because he wasn't willing--

Q Sir, that's just--

AL -- to continue the case until today.
That's right.

Q Are you finished now? D d you say what
you had to say so | can ask ny next question?
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A.  Ask your next question. Cet to the
poi nt .

[ STATE] : Your Honor, |'mgoing to ask that
the witness be directed --

THE W TNESS: Judge, she's asking the sane
guestions over and over again.

THE COURT: No, just answer the question,
[counsel]. Al right, go ahead,
[ prosecutor].

BY THE STATE:

Q And you and your client were both aware
that Ms. Montgonmery was needed to testify
today; is that correct?

A. W were both aware that we desired her
testi nony, yes.

Q And did you not talk to Ms. Montgonery to
just tell her she was needed as a w tness?

A No, | did not.

Q So you're telling me you never spoke with
this witness, and you never told her that she
was goi ng to be needed, that you were going
to call her in the case against your client;
that's your testinony?

AL Gve ne atinme frane. You said whether--
Q At any tine.

A --1 ever talked to her.

Q At any tine.

A | talked to Ms. Montgonery nont hs ago.
Thi s case has been kicked around for a year.
And | talked to her once in ny office.

Q Right.

A.  Maybe even a year ago. So give ne a tinme
franme.
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Q Sir, the tinme frame would be the tine
frame Ms. Montgonery gave. Fromthe tine
that she was first arrested until today's
date, have you ever told Ms. Montgonery that
she woul d be necessary as a defense w tness?

A | told Ms. Montgonmery we would like to
have her testify.

The State then rested. During the State's closing argunent,
t he prosecutor made no nention of defense counsel's testinony.
Def ense counsel's argunent, however, included the follow ng:

[ The prosecutor] had an opportunity to
put on a rebuttal case. Wo did she put on?
Me. She put ne on as her rebuttal case..
She put nme up there to explain why | wanted
Ms. Montgonery to cone in here.

| wanted Ms. Montgonery in here, quite
frankly, because Ms. Montgonery didn't buy
drugs from Ms. Venable. And if she had, |
hazard a guess that the State woul d have had
her up there testifying.

In rebuttal argunent, the prosecutor responded:

And why did | put [defense counsel] on
t he stand? Because | asked the w tness,
said to her, "Did you ever talk to anyone
about this case?"

"I never talked to anybody. | didn't
even know- | just followed this case. | was
so interested in this case.”

And |'m | ooking out in the audi ence now.
Do you see her? Here's the nost crucial part
of the case, and the only reason she was ever
here, because she wanted to see what was
going to happen. And here we are. This is
the climax, |l adies and gentlenen. Do you see
her anywhere in the audi ence? She's not
here. Because she wasn't here because she
was interested in what was happeni ng, she was
here because the defense wanted her to
testify. That's why she was here.
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She lied to you. And | put [defense
counsel] on because that was the only way |
had of showi ng you at that tine that she was

I yi ng.

That is a very harsh word, but it is a
reality. The witness got on the stand and
said, "I never talked to anybody about this
case." And [defense counsel] said, "I
interviewed her. It was a while ago, but |
interviewed her about this case. | talked to
her about what happened. And she was out
there every single day."

And she said, "That's just because | was

interested.”
And then the defense says, "I want a
post ponenment because | want to' -- you know,

"l want a continuance until tonorrow because
| want her in here."

What does that say? "She's ny witness."
And the woman gets on the stand and expects
you to believe that after she's blatantly
lied to you, and a poor lie at that.
Di scussi on
Appel | ant argues that by all ow ng defense counsel to be
called as a State's witness, the trial judge violated (1) Rule
3.7 of the Rules of Professional Conduct and (2) appellant's
constitutional right to effective assistance of counsel. W
decline to hold that so doing constitutes a per se violation of
either the Rule or the Constitution.
VWhile this issue is of first inpression in Maryland, it has
arisen in other state and federal courts. W are persuaded that

putting defense counsel in the position of a prosecution wtness

is sonething that "should be avoi ded whenever possible." State
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v. Kaeser, 620 P.2d 872, 874 (Nev. 1980). When defense counsel
is called to testify as a State's w tness,

(1) it is inpossible for the defendant to
consult with his attorney; (2) the defendant
cannot call attention to any inaccuracy in
the attorney's testinony or suggest proper
guestions for cross-examnation; (3) it is
difficult, to say the least, for the |awer,
as a witness, to determ ne what objections
shoul d be nmade to questions asked him (4) it
is difficult for the |lawer to determ ne what
questions to ask hinself on cross-

exam nation, and if he attenpts to cross-
exam ne hinself the proceedings may take on a
| udi crous appearance, and (5) it is difficult
for the | awyer to answer questions so as to
not antagonize the jury and still maintain a
favorabl e i npression.

State v. Thomas, 631 P.2d 1387, 1390 (Or.Ct.App., 1981) (citing

State v. Livingston, 285 N.E 2d 75 (Chio C. App., 1972) and

People v. Lathrom 13 Cal. Rptr. 325 (1961)). One court has

stated that no defense counsel "could function as a persuasive
advocate when he is the crucial wtness against his own client."

Uptain v. United States, 692 F.2d 8, 10 (5th Gr., 1982).

Al though the issue of whether a party can call opposing
counsel to testify is ordinarily within the discretion of the

trial judge, Ulmann v. State, 647 A 2d 324, 335 (Conn. 1994), in

exercising that discretion during a crimnal trial the judge nust

weigh the materiality of defense counsel's testinony versus the

defendant's constitutional rights. Rudolph v. State, 829 P.2d

269, 271 (Wo., 1992): Shelton v. State, 426 S.E. 2d 69, 71 (Ga.

Ct. App., 1992); State v. Sullivan, 373 P.2d 474, 477 (Wash.
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1962) .

The judge nmust al so consider the extent to which defense
counsel's credibility as an advocate will be adversely affected.
It is unlikely that the jurors would accept the argunent of a
def ense counsel whose testinony appears to lack credibility. The
jurors may also be less inclined to accept the argunent of a
def ense counsel who appears to be "bound together” with the
prosecution in an "organi zed systemof conplicity.” Ul mann,
supra, 647 A 2d at 333-334. Sone of these problens nay be
al l evi ated through the appoi ntnent of co-counsel for the
defendant, but that remedy is not sufficient in al
circunstances. Uptain, supra, 692 F.2d at 10.

We hold that, whenever the prosecutor calls defense counsel
to the stand, the trial judge nust (1) require that the
prosecutor nmake a detailed and conplete proffer of what he or she
expects defense counsel's testinmony will be; (2) afford defense
counsel an opportunity to respond; and (3) consider alternate
met hods of presenting any evidence that the prosecutor is
entitled to introduce through defense counsel's testinony. |If
the court determnes that the State is entitled to defense
counsel's testinony, the court nust next determ ne whether the
def endant - not defense counsel - wants the assistance of another
| awyer whil e defense counsel is on the stand. Had such a

procedure been followed in this case, it would have reveal ed t hat
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the State was not entitled to put appellant's trial counsel on
t he stand.
Concl usi on

The trial judge erred when he permtted the State to cal
def ense counsel as a rebuttal witness. According to the State,
def ense counsel's testinony was necessary to i npeach M.
Mont gonmery. We disagree. The State utterly failed to lay a
proper foundati on.

Ms. Montgonery was not a party to this case. The
prosecutor was therefore entitled to ask her whether she had ever
di scussed the case with defense counsel. The transcript shows,

however, that Ms. Montgonery was never asked this question. |If

t he prosecutor had asked the right question and received a "no
answer fromthe w tness, defense counsel woul d have been under an

ethical obligation to correct the record. Attorney Giev. Commin

v. Sperling, 296 Mi. 558, 563 (1983); State v. Lloyd, 48 M. App.

535, 542 (1981).! Such a correction, however, could easily have
been made during redirect exam nation, w thout the need for
def ense counsel to take the stand.

In this case, the prosecutor's questions did not produce
answers that required any correction by defense counsel.

I nstead, the State used defense counsel's testinony (1) to

! Defense counsel's response to the defendant's false
testinony is controlled by Rule 3.3(e) of the Rules of Professional
Conduct .
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i npeach the statenments he made at a bench conference that the
jurors did not hear, and (2) to suggest unfairly that the w tness
gave a fal se answer to a question that she was never asked. Such

"rebuttal" was clearly inproper. Appellant is entitled to a new

trial.

JUDGMVENTS REVERSED; CASE
REMANDED FOR A NEW TRI AL;
COSTS TO BE PAI D BY THE
MAYOR AND CI TY COUNCI L OF
BALTI MORE



