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In this appeal we are called upon to analyze the doctrine of
res ipsa loquitur. Three questions are presented:

1. Did plaintiff/appellant [Mary Vito] waive
reliance on the doctrine of res ipsa
loquitur by attenpting to establish
specific acts of negligence on the part
of defendants Cogan Kibler, 1Inc. and
Sargis & Jones Ltd.?

2. Did the trial court err in granting Cogan
Kibler, Inc.'s notion for judgnment?

3. Did the trial court err in granting the
nmotion for judgnent of Sargis & Jones,
Ltd. ?

FACTS?

Sargis & Jones, Inc. (Sargis & Jones) is a general contractor.
It was hired to renovate certain bathroons and storage spaces at
the USA Today building ("the Building") located in Silver Spring,
Mar yl and. M chael C ough, project manager, and Ranobne Estevan,
proj ect superintendent, were both enployed by Sargis & Jones to
supervise the renovation of the Building. Sargis & Jones
subcontracted out all of the work to be done. Its function was to
schedul e and coordi nate the work of the subcontractors. Nunerous
subcontractors were hired for the project. Sargis & Jones hired
Cogan Kibler, Inc.(Cogan Kibler), a painting subcontractor, to
paint portions of the Building. John Dray, an experienced painter,

was an enpl oyee of Cogan Ki bl er.

!Because the trial court granted a notion for judgment, the facts produced at
trial and all perm ssible inferences that may be drawn from those facts are set
forth in the light nost favorable to the non-novant ) Mary Vito. M. Rule 2-519(b).
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Renovation work commenced on the Building sonetime in April
1990. Sargis & Jones's project supervisor, Mchael d ough,
schedul ed Cogan Kibler to paint the Building's interior walls on
May 11, 1990. M. Dray was told by his supervisor, Dave Cogan, to
go to the Building and apply Duron stain Kkiller paint prinmer
(hereafter "paint prinmer") to one of the walls. M. Dray arrived
at the Building sonetinme before noon. He poured the paint priner
into a tray and, using a roller, began to apply it to a wall. M.
Dray, the only enpl oyee of Cogan Kibler at the Building on May 11,
1990, painted for 20 to 30 m nutes.

The area where M. Dray was painting was partially separated
by a heavy, translucent plastic barrier from the area where USA
Today enpl oyees worked. A large gap existed, however, in the
barrier. The record does not reveal exactly how big the gap was or
whet her any doors or w ndows were open in the project area or
el sewhere in the building. Moreover, the record does not show
whet her M. Dray painted near any air conditioning or ventilation
ducts, nor was it shown whet her enpl oyees of other subcontractors
were present when M Dray applied the paint prinmner.

On the norning of May 11, Mary Vito (an asthmatic) was wor ki ng
in a large, open room adjacent to the project area where M. Dray
was painting. This open room contai ned approxi mately seventy work
stations, one of which was Ms. Vito's. During nost of the norning
of May 11, she uneventfully sat at her work station and perforned

her duties as a USA Today custoner service representative.
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Sonetine before noon on May 11, while Ms. Vito still sat at
her work station, she detected an unusual odor, which she did not
ot herwi se describe. Sinultaneously, she felt a burning sensation
in her throat, and she then "passed out." About the sane tinme, co-

enpl oyees of M. Vito also conplained "that their eyes were

burning[,] ... their throats were hurting and they weren't feeling
wel | . " Because of these problens, a supervisor instructed USA
Today enployees to evacuate the building. Ms. Vito and

approximately six other enployees were then transported by
anbul ance to Holy Cross Hospital. The other enpl oyees were treated
and rel eased shortly after arrival, but Ms. Vito remained in the
hospital for several hours.

About the sanme tine as the room adjacent to the project area
was being evacuated, Ranone Estevan, the Sargis & Jones on-site
project superintendent, instructed M. Dray to stop painting
because "sonebody had conplained about the snell." M. Dray
i mredi ately stopped his work and, about fifty mnutes later, |eft
t he Buil di ng.

Ms. Vito called two nedical doctors as w tnesses. Thei r
testinmony, if believed by the jury, established that M. Vito
suffered permanent |ung damage as a result of inhaling the funes

fromthe paint priner on May 11, 1990.2

°This testimony, for purposes of appeal, was stipulated to by the litigants.
The evidence was presented to the jury by way of depositions, which Ms. Vito's
counsel read to the jury. Neither the depositions nor a transcript of what was read
to the jury is contained in the record on this appeal.
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Ms. Vito introduced into evidence a |abel froma can of the
paint prinmer. The can was simlar to the one used by M. Dray.
The warning | abel on the can read:
To avoi d breathing vapors or spray m st, open
wi ndows and doors or use other neans to ensure

fresh air entry during application and drying.
| f you experience eye watering, headaches or

di zzi ness, increase fresh air or wear
respiratory protection ... or |leave the area.
Cl ose contai ner after each use. Avoid contact
with skin.

FI RST Al D If swallowed, do not induce

vomting. Call physician i med ately.
Use Wth Adequate Ventil ation.
NOTlI CE: Reports have associ ated repeated and

pr ol onged occupat i onal over - exposure to
solvents with permanent brain and nervous
system danmage. | nt ent i onal m suse by

deliberately concentrating and inhaling the
contents may be harnful or fatal

(Enmphasis in original.)

Counsel for M. Vito read to the jury excerpts from a
deposition of M. Oough, Sargis & Jones's project nmanager. He was
questioned about what safety procedures were utilized when
potentially toxic (poisonous) substances were in use. M. C ough
asserted that he was unaware of anybody who m ght be sensitive to
any product used at any project where Sargis & Jones was the
general contractor. He acknow edged, however, that Sargis & Jones
did not require its enployees to investigate whether any
potentially sensitive person would be present in the vicinity of
potentially injurious substances. Mre specifically, M. C ough
admtted that none of Sargis & Jones's enpl oyees determ ned, on the
day in question or at any other tinme, whether anyone who worked at

USA m ght be harned by the application of paint or paint priner.
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He admtted that Sargis & Jones's personnel occasionally informned
buil ding users in the area about the type of work being done ) for
exanpl e, he acknow edged that if he knew that a pregnant woman was
on the prem ses, and if he thought that a product that was being
used mght be injurious to her, he, or another enployee, would warn
her.

At the close of Ms. Vito's case, her counsel admtted that
she had not produced direct evidence of negligence on the part of
ei ther defendant. M. Vito's counsel contended, however, based on
the theory of res ipsa loquitur, that the issue of negligence
shoul d be submtted to the jury. Sargis & Jones and Cogan Ki bl er
made notions for judgnment in their favor on the ground that M.
Vito's evidence was insufficient to take the case to the jury on
the theory of res ipsa loquitur because she had failed to prove
t hat either defendant had exclusive control of the instrumentality
that caused plaintiff harm Counsel for Sargis & Jones also
contended that Ms. Vito had waived her right to rely on the res
i psa loquitur doctrine because she had attenpted to prove direct
negligence. The trial court took the notions under advi senent and
i nstructed defense counsel to proceed.

The defense called two w tnesses, but before either defendant
had concluded their case, the trial judge ruled on defendants'
nmotions for judgnent. The court opined that Ms. Vito had not
wai ved her right torely on res ipsa loquitur by going "too far in
[ her] proof of the explanation of the cause of the injury.”

Moreover, the court accepted as true Ms. Vito's proof that she was
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injured by the funes fromthe paint primer. The trial judge ruled,
however, that Ms. Vito had failed to establish exclusive contro
over the condition or instrunentality that caused the harm After

defendants' notions for judgnment were granted, this tinely appeal

fol | oned.
Addi tional facts will be presented to answer the questions
present ed.

STANDARD OF REVI EW

When reviewing the grant of a notion for judgnent, we exam ne
the evidence and all inferences reasonably deducible therefromin
the light nost favorable to the non-noving party. Inpala Platinum
Ltd. v. Inpala Sales (U S. A ), Inc., 283 MI. 296, 327-28 (1978);
Campbel | v. Montgonery County Bd. of Educ., 73 Md. App. 54, 63, 66
(1987). Odinarily, we will not affirma judgnent for a reason not
relied upon by the trial court. Warner v. German, 100 M. App
512, 517 (1994) (quoting Chaney v. Bell Nat. Life Ins. Co., 315 M.
761, 764 (1989)). See also Geisz v. Geater Baltinore Mdica
Center, 313 Md. 301, 314, n.5 (1988).

The trial court, when ruling on a notion for judgnment, should
make the initial determnation of whether the inference of
negligence is permssible, i.e., nore probable than not. |If the
court decides that this inference is permssible, it should then
submt the issue to the jury to determne finally whether the

inference is nore probable than not. Short v. Wells, 249 M. 491,



7
495-96 (1968). If, as here, the |ower court decides that the
inference is inpermssible, an appellate court will review the

court's decision and decide whether it was legally correct.

Res | psa Loqui tur

In a negligence action, plaintiff, of course, has the burden
of proving defendant's negligence. Harris v. Qis Elevator Co., 92
Md. App. 49, 51 (1992). The burden of proof requires plaintiff to
produce evidence that will permt the trier of fact to conclude
that it is "nore likely than not" that defendant's negligence
caused plaintiff's injuries. C& P Tel. Co. v. H cks, 25 M. App.
503, 526, cert. denied, 275 M. 750 (1975). The doctrine of res
ipsa loquitur allows a plaintiff "the opportunity to establish a
prima facie case when he [or she] could not otherw se satisfy the
traditional requirenents for proof of negligence.'" Dover Elevator
Co. v. Swann, 334 Md. 231, 236 (1994) (quoting Pahanish v. Western
Trails, Inc., 69 MI. App. 342, 359 (1986)). The doctrine applies
where "direct evidence of negligence is either lacking or solely in
t he hands of the defendant." Dover Elevator, supra, 334 M. at
237.

The doctrine does not change the burden of proof, but it does
all ow the question of negligence to reach the jury by providing a
perm ssible inference of negligence. Hicks, supra, 25 Ml. App. at
526-27. See al so Dover Elevator, supra, 334 Md. at 236 (stating

that "[t]he jury is ... permtted, but not conpelled, to infer a
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def endant’' s negligence without the aid of any direct evidence").
Wen plaintiff relies on circunstantial evidence to establish
negl i gence, the inferences deducible fromthe facts presented "nust
warrant a finding that the defendant's conduct was such that a jury
woul d be entitled to characterize it as negligent." Hi cks, supra,
25 Md. App. at 524.

"[T] he doctrine is applicable only where the "foundation fact'
establishing the cause of the injury (or the thing which caused the
injury) has been established.” STuaART M SPEISER, THE NEG.I GENCE CASE:
REsS I psA LOQUTUR 8 2:9, at 48 (1972). If plaintiff provides no
expl anation of the cause of his or her injury or nerely provides
several equally reasonable inferences, then the attenpt to rely on
res ipsa loquitur will fail. See, e.g., Benedick v. Potts, 88 M.
52, 54 (1898) (holding that res ipsa loquitur was not applicable
because the plaintiff could not present a single circunstance
showi ng how or by what agency his injury occurred).

Once this foundational fact is shown, in order for the
doctrine of res ipsa loquitur to be applicable, plaintiff nust
prove, by a preponderance of the evidence:

1. A casualty of a sort that usually does not occur in the
absence of negligence on the part of soneone,

2. caused by an instrunentality or condition within the
def endant's excl usive control,

3. under circunstances indicating that the casualty did not
result from the act or omssion of the plaintiff.
Lei kach v. Royal Crown Bottling Co., 261 Ml. 541, 547-48
(1971); Swann v. Prudential Ins., 95 M. App. 365, 389
(1993); rev'd other grounds, sub nom Dover Elevator Co.
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v. Swann, supra.; H cks, supra, 25 Ml. App. at 516; Beach
v. Wodward and Lothrop, Inc., 18 Ml. App. 645, 649.

. DD MS. VITO WAl VE THE RIGHT TO RELY ON THE
RES | PSA LOQUI TUR DOCTRI NE?

Maryl and cases have held that a plaintiff may not rely on the
doctrine of res ipsa loquitur if he or she attenpts to establish
t he specific grounds of defendant's negligence. Dover Elevator,
supra, 334 Ml. at 237; Peterson v. Underwood, 258 Md. 9, 20 (1970);
Nal ee, Inc. v. Jacobs, 228 Ml. 525, 532 (1962); Smith v. Bernfeld,
226 Md. 400, 409 (1961). This principle is derived from Hi ckory
Transfer Co. v. Nezbed, 202 Md. 253, 263 (1953), in which the Court

st at ed:

In this case the plaintiffs thenselves
proved the details of the happening, foregoing
reliance on res ipsa loquitur; and, having
undertaken to prove the details, they failed
to show negligence on the part of the
def endant s. | ndeed, they explained away the
possi bl e i nference of negl i gence.
Par adoxically, the plaintiffs proved too much
and too little.

The question arises as to the exact nmeaning of the phrase
"attenpted to establish the specific grounds of defendant's
negligence." Does it nmean, for instance, that a plaintiff waives
reliance on the doctrine of res ipsa loquitur if plaintiff merely
calls a defendant as an adverse witness and tries unsuccessfully to
get the defendant to admt sone |ack of due care? W hold that the
answer to this question is "no."

The majority rule in this country is:
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[ Aln unsuccessful attenpt to prove specific
negli gence on the defendant's part, or the
i ntroduction of evi dence of specific
negligence not <clearly establishing the
preci se cause of injury, will not deprive the
plaintiff of the benefits otherw se avail able
under the doctrine [of res ipsa loquitur].

on Res Ipsa Loquitur, 33 A L.R2d 791, 793 (1954).

As shown by Bl ankenship v. Wagner, 261 Ml. 37 (1971),

follows this majority rule. In Blankenship, supra, the Court

Evi dence of Specific Negligence as Affecting Reliance

Maryl and

of

Appeal s undertook to explain the waiver rule by discussing Smth v.

Ber nf el d,

and Nal ee v. Jacobs, both supra. Judge Fi nan,

Court, stated:

Early in this Court's consideration of res
ipsa loquitur we held that when a plaintiff
relies on the doctrine and its attendant
inferences, it nmust not appear from the
plaintiff's own evidence that sonething other
than the defendant's negligence caused the
accident. This concept was |ogically extended
so that "where all the facts and circunstances
are shown by testinony," whether it was
i ntroduced by plaintiff or defendant, and that
evi dence shows that the injury m ght have been
caused by sonething other than the defendant's
negl i gence, res ipsa |loquitur would not apply,
because there would no | onger be any need for
relying on an inference. In Smith v.
Bernfel d, Chief Judge Brune, speaking for the
Court, stated that the attenpt by the
plaintiffs in that case to prove specific
grounds of negligence precluded their relying
on the doctrine of res ipsa l|oquitur.
However, in Nalee, Inc. v. Jacobs, an opinion
also witten by Chief Judge Brune only 7
months after Smth v. Bernfeld, he explained
that the attenpts by the plaintiffs in Smth
to establish specific grounds of negligence
had precluded their relying on res ipsa
| oquitur only because they had proved all of

for

t he
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the facts regarding the accident and were
unabl e to show that the defendant's negligence
caused the injury. He specifically disavowed
any intention in Smth of extending the rule
of the earlier cases...

If the plaintiff has circunstanti al
evi dence which tends to show the defendant's
negl i gence (and which is therefore consistent
with the inference relied upon in res ipsa
| oqui tur) he should not as a matter of policy
be di scouraged fromcomng forth with it. |If,
however, the evidence introduced by the
plaintiff or the defendant shows that
everything relative to the case is known, and
that the injury mght have been caused by
sonet hing other than defendant’'s negligence
(thereby negating the inference normally
relied upon in res ipsa loquitur), then the
plaintiff will not be allowed to avail hinself
of the doctrine. In such a case, if
plaintiff's proof fails to nmake out a prim
faci e case of negligence then it is proper to
direct a verdict for the defendant.

ld., 261 MI. at 45-46 (citations omtted) (enphasis added in part).

I n Dover Elevator, supra, the plaintiff produced an expert who
testified that he inspected the elevator that had m sl evel ed and
caused plaintiff's injuries. Additionally, the expert reviewed all
of the mai ntenance records pertaining to the elevator.® The expert
opined that: 1) the elevator mslevel ed because defendant Dover
El evator negligently filed and cleaned the nunber 14 and 15
contacts, rather than replacing themas it should have, resulting
in faulty current and m sl eveling; 2) defendant "was negligent by
failing to spend adequate tine servicing the elevators;" 3) Dover

El evator's "nai ntenance records were deficient;" and 4) defendant

SSwann v. Presidential Ins. Co., 95 Mi. App. 365, 374 (1993).
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"failed to properly stock replacenent parts in the elevator's
machi ne roons." Dover Elevator, supra, 334 Ml. at 235.

The trial court in Dover Elevator refused to give a res ipsa
l oquitur instruction, and the jury found in favor of Dover El evator
and all other defendants. This Court reversed as to the el evator
conpany and held, inter alia, that plaintiff has not waived
application of the doctrine by "proving too much and too little."
Swann, supra, 95 M. App. at 418. Chief Judge Wlner filed a
di ssent in Swann and said, in pertinent part:

[Allthough | quite agree that, under current
Maryl and | aw, the nere offering of evidence of
specific negligence does not, of itself,
preclude a jury, wupon a proper res ipsa
l oquitur instruction, frominferring negligent
conduct, it seens to ne that the plaintiff did
prove (or attenpt to prove) too nuch for the
doctrine to apply in this case. He marshalled
evidence to show the precise cause of the
m sleveling ) the malfunction of the contacts
) and to show as well that Dover was negligent
in not replacing those contacts prior to the
acci dent. The focus of the case was on
whet her Dover was remss in nerely cleaning
the contacts rather than replacing them

When the plaintiff's case is so built
around a specific, articulated cause of the
event and endeavors to show that that cause
arose solely because of specific negligence on
t he defendant's part, | do not believe that
the plaintiff, if he fails to persuade the
jury that his position has nerit, can then
avail hinself of an inference that the event
arose from sone other cause, also engendered
by the defendant's negligence.

Swann, 95 Md. App. at 418-109.
The Court of Appeals adopted the reasoning of Judge Wlner's

di ssent, Dover Elevator, supra, 334 M. at 246-47, and reversed.
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It pointed out that plaintiff's expert exam ned the elevator and
gave an opinion as to what caused the accident. Under such
ci rcunstances, it was obvious that

the principal evidence of the apparent cause
of the accident was fully available to the
plaintiff. Consequently, "the facts and the
demands  of justice" do not make the
application of res ipsa loquitur essential
under the circunstances of this particular
case.

ld. at 247 (citations omtted). A second, yet related, reason for
reversal was that plaintiff's expert "purported to offer an expert
opinion regarding the actual and specific negligence [on
defendant's] part ...." Id. at 249. Thus, the case was not one in
which the jury was given certain facts and asked to draw certain
inferences. Rather, the jury was asked to draw no inferences but
to accept as true the testinony of the expert "concerning why
negl i gence nust have been the cause of the accident.” Id.
The Dover El evator Court concl uded:

Thus Swann ventured beyond the nere
offering of sonme evidence of negligence as
asserted by the Court of Special Appeals. See
Swann, 95 Md. App. at 395-96. W therefore
conclude that the reasoning of Hickory
Transfer Co. v. Nezbed is dispositive of the
i ssue, and Swann sought to prove "too nuch and
too little." 202 MI. at 263. Swann sought to
prove too nmuch because his expert's testinony
endeavored to establish the specific causes of
el evator nunber two's msleveling, thereby
precluding his reliance on res ipsa |oquitur.
On the other hand, he apparently proved too
little because Moynihan's [plaintiff's expert]
testinony failed to persuade the jury, as
evi denced by the verdict in favor of all the
def endant s.
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ld. at 253.

In this appeal, Sargis & Jones argues that the trial judge was
wrong when he ruled that Ms. Vito had not waived her right to rely
on res ipsa loquitur.* Its entire argunment in this regard is as
fol |l ows:

[I]n the instant case the Plaintiff attenpted
to introduce evidence through deposition
testinony of John Dray and M chael C ough, as
well as the label of the Duron Stain Killer,
to attenpt to show sonme negligence. Counse

for Vito conceded that such show ng had been
appropriately nmade, which is clear from the
record and was accepted by the Trial Court.
Havi ng nmade that attenpt, Vito could not under
the law attenpt to then raise res ipsa

loquitur in an effort to get her case to the
jury.

It is true that the paint priner |abel warned that users nust
have adequate ventilation and that counsel for Ms. Vito questioned
M. Dray and M. dough regarding that subject. M. Dray's and M.
Clough's answers, if Dbelieved, however, gave no neaningful
information as to how the premses were ventilated. The w tnesses
claimed not to know if there was any outside ventilation in the
room where paint priner was applied, and M. Dray could not say
whet her he painted near air conditioning or ventilation ducts. M.
Cl ough was asked about what warnings his conpany gave, but his
answers, if believed, did not show that warnings should have been

given in this case.

4pppel | ee Cogan Kibler did not join in this argunent either below or on
appeal .
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In order to waive reliance on res ipsa loquitur, a plaintiff
must present evidence that, if believed, proves the specific
negligent act(s) on plaintiff's part. Dover Elevator, supra, 334
Md. at 246-47. Here, plaintiff put on no evidence that, if
bel i eved, showed a specific act of negligence on the part of either

defendant. Therefore, appellant did not waive reliance on res ipsa

| oqui tur.

1. DD THE TRIAL COURT ERR | N GRANTI NG
COGAN KIBLER S MOTI ON FOR JUDGVENT?

A. Excl usi ve Contro

The appell ees concede that Ms. Vito proved two of the three
el enents necessary to allowthe jury to consider the case on a res
i psa loquitur theory. Appellees admt that Ms. Vito adequately
proved Elenment | (a casualty of a sort that usually does not occur
in the absence of negligence on the part of soneone) and El enent
1l (that the casualty did not result fromthe act or om ssion of
the plaintiff).

Appel | ees maintain, however, that Ms. Vito failed to prove
Element |1 (that the instrunentality or condition that produced
plaintiff's injury was in the managenent or control of the
defendant). Lee v. Housing Authority of Baltinore, 203 M. 453,
462 (1954); Harris v. Qis Elevator Co., 92 Ml. App. 49, 52 (1992).

As already noted, Ms. Vito proved by expert testinony that her
injury was caused by breathing fumes fromthe paint prinmer used by

M. Dray. Appellees do not dispute this but argue that the trial
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judge was correct when he ruled that the instrunentality that
caused the injury was nore than the paint prinmer funmes. The trial
court rul ed:

[ T]he instrunentality [that injured Ms. Vito]
consists not only of [the paint prinmer] funmes

t hensel ves but the manner in which ... [the
funes] are delivered from one room to the
ot her .

Wiile the paint can is certainly within the
exclusive control of the defendants, as
evidenced by the plaintiff's proof in this
case, there is no evidence that the defendants
were in control of what would be viewed as the
- HVAC [ heat i ng, ventil ation, air
conditioning] system or the envelope, the
wal | -ceiling assenbly that surrounds the room
that they were in.

There was testinony that sone type of
tenporary barrier had been erected. A plastic
sheet was nmade nention of in the plaintiff's

case. There was no testinony that the
defendants were in control of that and in
fact, | think the testinony was to sonme extent

to the contrary that one of the painters or
the supervisor really had no idea how that
particular wall was erected or who had erected
it.

To analogize this to the exanple of the
barrel falling out of the window that is
referred to in many cases, | think it is one
situation where the warehouse that the barrel
falls out is owned and operated and stored
there all by the sane defendant.

Qovi ously, when the barrel rolls out of the
war ehouse and strikes sonebody on the street
below it is clear that the defendant sonehow
has failed in his responsibilities and
therefore is negligent.

But, if one defendant owns and operates the
war ehouse, built it and maintains it but then
releases it to various people who store
barrels there, and the sane barrel rolls out
of the w ndow and stri kes sonebody below, is
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it a defect in the building? Is it a defect
in the maintenance? |Is it a default in the
way the barrel was stored? Certainly the
owner of the barrel is not in charge of and
not in sole and exclusive control of the
buil ding or its mai ntenance.

| think that is nore |ike the situation we
have here, the instrunentality being not only
the fumes but the fashion [by which the funes]
were able to escape the room where they were
rel eased and to assault the plaintiff in the
ot her room

Cogan Kibler adopts the reasoning of the trial court and
blithely assumes, wthout <citing any authority, that the
instrunentality that caused the harmincludes "the delivery system
which carried the fumes fromthe renovation area to the" area where
plaintiff worked.? There is authority of a sort supporting
appel l ees' position, but it is very unpersuasive. That authority
and the concept of control was discussed in Mrris, Res Ipsa
Loquitur in Texas, 26 Tex. L. Rev. 257, 263-65 (1948):

Al t hough an acci dent may be established as
a type which does not ordinarily happen unl ess
soneone was negligent, the circunstances nust
poi nt an accusing finger at the defendant if
he is to be held liable for negligence. This
is the function of the requirenent that the
acci dent be caused by instrunentalities under
t he managenent and control of the defendant.
But sonme questions my arise as to its
meani ng.

Frequently the requirement is phrased as
"the instrunmentality causing the harm" and in
a large nunber of cases a thing under
defendant's nmanagenent can be easily and
simply identified as the instrunentality
causing the harm |If defendant's water tank,
light fixture, ceiling plaster, store w ndow,

SSargis & Jones, likew se, cites no case supporting this position
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or brick wall suddenly falls upon plaintiff or
his property, there is no hesitation in saying
that the instrunmentality which defendant
controlled was the one which inflicted the
harm The sane may be said if defendant's
hoi sting machinery suddenly drops a worker
back into a mne shaft, or his crane suddenly
drops a load of logs upon plaintiff, or the
car which he is driving hurtles off the road
at a corner injuring plaintiff passenger, or
its boxcar door knocks plaintiff down at a
public crossing, or its closing bus door
breaks plaintiff's collar Dbone, or his
unoccupi ed autonobil e smashes into plaintiff's
house at the foot of a hill. But in other
situations control of the instrunentality
inflicting the injury is less clear and
direct. And in at |east one Texas case the
court has approved a nost ingenious theory
about the nmeaning of the phrase "the
instrunmentality causing the harm" Plaintiff,
a guest in defendant's hotel, was injured when
she was forced to junp fromthe third floor
because a fire had cut off escape by the
ordinary exits. She relied upon res ipsa
| oquitur to establish negligence of defendant
in permtting the fire to start in the
porters' closet in the | obby. The court in
refusing to apply res ipsa loquitur said the
fire was the thing causing the harmwhile the
porters' closet was the thing under the
def endant's control. It mght as well have
said the thing causing the harmwas the ground
which plaintiff struck! A simlar contention
that an wunknown spark which set off the
expl osi on at defendant's gasoline | oading rack
was the instrunentality causing the harm was
denied in Tyreco Refining Co. v. Cook. It is
obvi ous that no such artificial play on words
shoul d be controlling. A devastating force
may pass through various mnediunms and forns
before finally assumng the state which
inflicts the ultimte harm The i nportant
consideration is that the defendant have
control over those instrunentalities in the
chain with which negligence was nostly [sic]
i kely associ at ed.

(Enmphasi s added.)
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In St. Johns Hosp. & Sch. of Nursing v. Chapman, 434 P.2d 160,
166 (Okl. 1967), the Suprenme Court of Olahoma described the
instrunmentality as "a set of circunstances, a situation, that
speaks for itself and says that negligence on the part of the
def endant mnust have been involved." See also 57B Am JuwR 2D
NEGLIGENCE 8 1870 (1989) (stating that the instrunentality "nust be
accepted in a nuch broader sense than as a perceptible object")
(footnotes omtted).

We hold that the delivery system (that carried the paint
prinmer funmes) was not the "instrunmentality" that caused the harm
As explained in Bohlen v. Genn L. Martin Co., 193 M. 454, 460
(1949):

In order to establish this doctrine of res
ipsa loquitur, one of the essential elenents
required is that the thing which is the
proxi mate and natural cause of the injury is
wholly in the possession and control of the
one party or the other. The i ndependent
neglect of another as the efficient and
proxi mate cause of the injury nust be
excl uded.
(Enphasi s added).

Proxi mat e cause exists "where there is a conpl ete conti nuance
and unbroken sequence between the act conplained of and the act
finally resulting in the injury, so that the one nay be regarded by
persons of ordinary judgnment as the | ogical and probabl e cause" of
the injury. Larkley v. Dawson, 162 M. 549, 562 (1932).
Plaintiff's experts, if believed, established that the paint priner

was the proximate cause of the plaintiff's injury. There was no

evi dence that the delivery system or any other instrunentality,
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proxi mately caused the injury. Persons of ordinary judgnent
plainly could believe that there was a conplete continuance and
unbr oken sequence between the rel ease of the paint priner funes and
the inhal ation of these funes by plaintiff. Several out-of-state
cases reach a simlar result.

In Smth v. Little, 626 SSW2d 906 (Tex. C. App. 1981), fuel
was poured onto a bedroom carpet. The fuel was ignited, and
plaintiff was injured. Plaintiff contended that "t he
instrunentality for res ipsa purposes [was] the bedroom carpet upon
which the flammable liquid was poured.” 1d. at 626 S.W2d 908. The
Court noted, however, that "control of the residence is not
probative evidence of control of the offending instrunentality.”
Id. (citing AQiver v. Hutson, 596 S.W2d 628, 632 (Tex. Cv. App.
1980)). The Smth Court held that the offending instrunentality
was the fuel ) not the rug.

In diver v. Hutson, supra, plaintiff's proof showed that a
cigarette was dropped onto a vinyl chair. The chair burned and
gave off a highly flammable gas. The gas spread to other parts of
t he house and was ultimately ignited causing an explosion and fire.
506 S.W2d at 632. The diver Court concluded that the
instrunmentality was the burning cigarette and not the vinyl chair
or the gas that was rel eased when the cigarette heated the chair.
Id. ("The cigarette was the offending instrunentality.”) To the
sanme effect, see Victory Park Apts. v. Axelson, 367 N W2d 155, 160

(N. D 1985), stating "it is clear that the “thing or
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instrunmentality wunder those circunstances |[cigarette dropped
bet ween cushi ons of couch] was the cigarette and not the couch or
apartnent."”

The case of Chutuk v. Southern Gas Co., 132 P.2d 193 (Cal.
1942), involved a gas explosion that occurred when plaintiff was
repairing a manhole in a sewer |ine. Def endant's gas |line ran
parallel to the sewer line, and gas escaped from defendant's
distribution systemas plaintiff was chipping off a concrete rough
spot in the manhole. The chipping operation caused a spark, which,
in turn, ignited the gas. The Court said:

The first phase of defendant's argunent
seens to resolve itself into a claimthat as
t he place of the accident was not under the
excl usi ve control of defendant and as the gas
whi ch had escaped from def endant's
distributing system to the place of the
accident was no |onger wunder defendant's
exclusive control, the essential requirenent
of exclusive control by defendant of the
"instrunentality" causing the injury was
| acking. W do not believe, however, that it
was essential for the application of the
doctrine that defendant should have had either
exclusive control of the place where the
acci dent occurred or exclusive control of the
gas at the time and place the accident
occurr ed. See Juchert v. California Water
Service Co., 16 Cal.2d 500, 106 P.2d 886,
Chutuk v. Southern California Gas Co., 218
Cal. 395, 23 P.2d 285; Brunig v. Pacific Gas &
El ectric Co., 140 Cal.App. 254, 35 P.2d 226;
Buffuns' v. Gty of Long Beach, 111 Cal. App
327, 295 P.540; Breidenbach v. M MCorm ck
Co., 20 Cal.App. 194, 128 P. 423; 19 Cal.Jur.
709. The cited authorities clearly indicate
that it is sufficient that defendant had
exclusive control of its distributing system
under Friends Street; that gas would not
ordinarily have escaped therefromin dangerous
guantities in the absence of negligence on the
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part of the defendant; and that gas did escape
therefrom in dangerous quantities thereby
causing the injuries at a place in said street
in close proximty to the distributing system

ld., 132 P.2d at 194 (enphasi s added).

We, |ike the Chutuk Court, do not believe that the plaintiff
was required to prove that the defendants had exclusive control
over the place where the injury occurred or the system that
delivered toxic funes to Ms. Vito's lungs. It was sufficient to
show, as Ms. Vito did, that M. Dray, an agent of Cogan Kibler, had
exclusive control of the paint prinmer, which was the

instrunmentality that caused the harm

B. Plaintiff's Access to Information

Di scussing res ipsa loquitur, the Court of Appeals has stated,
The justice of the rule ... is found in the
circunstance that the principal evidence of
the true cause of the accident is accessible
to the defendant, but inaccessible to the
victim of the accident. The rule is not
applied by the courts except where the facts
and demand of justice nmake its application
essenti al
Bl ankenshi p, 261 Md. at 41 (quoting Potts v. Anour & Co., 183 M.
483, 488 (1944)). Relying on this statenent, Cogan Ki bl er contends
that the doctrine is here inapplicable because M. Vito had
sufficient access to information surrounding the May 11 event to
elimnate the need for reliance upon the doctrine. Cogan Kibler
asserts that Ms. Vito had access to the results of investigations

that the "building owers woul d have conducted” and that fire and
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anmbul ance personnel "obviously" conducted. One difficulty with
this argunent is that there is not a scintilla of evidence that M.
Vito, in fact, had access to such information. |ndeed, there was
no evidence that such information existed.

In any event, even if M. Vito did have access to reports
concerning the accident, such access does not preclude application
of the doctrine. |If the rule were otherw se, the useful ness of the
doctrine would be virtually elimnated because, in this age,
acci dent reports acconpany al nost every accident.

No Maryl and case has held that the doctrine was inapplicable
because plaintiff had failed to show | ack of access to adequate
i nfor mati on. Al though the Court of Appeals has recently
acknowl edged t he | anguage from Bl ankenshi p quoted above, it did so
in the context of a plaintiff who had know edge of the specific
negligent act that caused the accident. Dover El evator, supra, 334
Md. at 253-54 (precluding recourse to the doctrine because
plaintiff showed the precise acts of defendant's negligence). This
theme is echoed by ot her decisions enploying simlar |anguage. See
Safeway Stores, Inc. v. Bolton, 229 M. 321, 329 (1961) (doctrine
not applicable because plaintiff "produced all the circunstances
surroundi ng the accident."); Coastal Tank Lines v. Carroll, 205 M.
137, 144-45 (1954) (sane).

Coment at ors acknowl edge that many courts pay homage to the
notion that the res ipsa doctrine does have a fourth elenent. "At

any rate the notion persists that one of the foundations of res
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ipsa loquitur is defendant's superior access to the facts.
Certainly the notion has not been and should not be nmade into a
hard and fast rule." HARPER ET AL., THE LAWOF TORTS § 19.9, at 62 (2d
ed. 1986). See al so KEETON ET AL., PROSSER AND KEETON ON TORTS § 39, at
255 (5th ed. 1984) ("But it [accessibility] cannot be regarded as
an i ndi spensabl e requirenent, and there are few cases in which it
can be said to have had any real inportance."”). The Restatenent
provides that the defendant's superior know edge as to how the
event occurred is not a requirenment for the application of the
doctri ne. RESTATEMENT ( SECOND) OF ToRTsS 8§ 328D cnt. k. For these
reasons, we do not read the Maryland law to be that plaintiff is

required to prove this fourth factor.

C. Conmplicated Questions of Neqgligence and Proxi mate Cause

Relying on Okin v. Holy Cross Hospital, 318 Ml. 429 (1990),
Cogan Kibler additionally argues that the doctrine is not
applicabl e because this case presents conplex issues of science,
engi neering, and nedicine that warrant expert assistance. The
plaintiff in Okin attenpted to enploy res ipsa loquitur to prove
negligence in her nedical mal practice case. Prelimnarily, the
O kin Court noted,

it is inmportant to distinguish between: 1)
the inference of negligence that may properly
be drawn by an expert, but could not properly
be drawn by a lay juror, and 2) the inference
of negligence that nmay properly be drawn by a
lay juror from the facts, unaided by expert

testinony. O the first it mght be said that
"the thing speaks for itself,” at least in



25

terms of what the facts say to the expert.
But that may be said of inferences in general,
and yet it is not res ipsa loquitur as we know
t hat concept in the |law of negligence. |In the
strictest sense, res ipsa loquitur is limted
to those instances where, certain criteria
havi ng been net, the trier of fact may draw an
i nference of negligence fromthe facts al one.

|d. at 431 (enphasis added). The Court discussed the agreed-upon
facts and observed that the case was not one of "obvious injury."
ld. at 433. The Court then stated:

Resolution of the issues of negligence and
causation involved in a case of this kind
necessarily requires know edge of human
anat ony, nedical science ... and standards of
care. Conplex issues of the type generated by
a case of this kind should not be resol ved by
laymen w thout expert assistance. Res i psa
| oqui tur does not apply under t hese
ci rcunst ances.

ld.. at 433.
In Meda v. Brown, 318 Md. 418, 425 (1990), the conpani on case
to Orkin, the Court stated:

Res ipsa loquitur, as we now utilize that
concept in the law of negligence, neans that
in an appropriate case the jury wll be
permtted to infer negligence on the part of a
def endant froma show ng of facts surrounding
t he happening of the injury, unaided by expert
t esti nony, even though those facts do not show
t he nmechanism of the injury or the precise
manner in which the defendant was negligent.

(Enmphasi s added.)

Ms. Vito properly invoked res ipsa |oquitur because she
presented evidence from which the jury could infer negligence
w thout the aid of expert testinony. Wether the jury nmay require

expert assistance to resolve other issues in dispute, such as the
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i ssue of what instrunentality caused the injury, does not affect
this determ nation

Ms. Vito's experts were not asked to draw an inference of
appel | ees' negligence. Her experts were called only to establish
what thing or condition caused her harm As stated earlier, she
was required to make such a showi ng as a foundation fact. Once the
foundati on fact was shown, her case was unconplicated and an expert
was not needed to prove any of the three res ipsa |oquitur
el enent s.

Ms. Vito has established all of the elenents necessary to
i nvoke the doctrine of res ipsa |oquitur against Cogan Kibler. The
trial court's entry of judgnment was not legally correct because the
jury could have properly inferred that M. Vito's injury was
probably caused by sone negligent act on the part of Cogan Kibler.

See Apper v. Eastgate Assocs., 28 Md. App. 581, 591 (1975).

I11. D DTHE TRIAL JUDGE ERR I N GRANTI NG JUDGVENT
| N FAVOR OF SARG S & JONES?

Cogan Kibler, who filed a cross-claimfor contribution agai nst
Sargis & Jones, and Ms. Vito assert that Sargis & Jones had joint
control with Cogan Kibler over the paint primer. This contention
woul d have nerit only if Cogan Kibler and Sargis & Jones had joint
control over M. Dray or if it could be shown that Sargis & Jones
was ot herwi se vicariously responsible for M. Dray's actions.

Sargis & Jones's agents nerely schedul ed when M. Dray should

paint, told him to stop painting when USA Today enployees



27

conpl ai ned about the paint snell, and pointed out what wall was to
be painted. There is no evidence showng that Sargis & Jones
instructed M. Dray as to howto performhis task, nor is there any
evi dence showing that Sargis & Jones had the power to alter the
met hod or speed by which M. Dray conpleted his painting project.

The case of |I. A Construction Corp. v. Equiptec, Inc., 95 M.
App. 574, cert. denied, 331 Md. 480 (1993), presented an anal ogous
guesti on. In that case, a supervisory enployee of a general
contract or instructed an i nexperienced enployee of its
subcontractor as to how to hook up air lines during the erection of
an asphalt plant. The supervisor ordered the subcontractor's
worker to hook up the Ilines, which the worker did, albeit
incorrectly. Id. at 582. Quoting Stand Ol Co. v. Anderson, 212
U S 215 29 S .. 252, 254, 53 L.Ed. 480 (1990), we stated: "Here
we nust carefully distinguish between authoritative direction and
control, and nere suggestion as to details or the necessary
cooperation, where the work furnished is part of a |larger
undertaking." 1d. at 581. |In Equiptec, the Court held that the
general contractor was not vicariously liable for the acts of the
subcontractor's worKker. ld. at 582. "To hold otherw se would
subj ect contractors to vicarious liability each tinme one of their
enpl oyees assisted or cooperated with a subcontractor's worker in
the conpletion [of] work included under an existing contract." |d.

As far as is shown by M. Vito's evidence, the relation

between M. Dray and Sargis & Jones was one of nutual cooperation
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) there was no naster-servant relationship shown. Therefore, we
affirm the trial court's grant of Sargis & Jones's notion for
j udgnent as against Ms. Vito. Qur holding in this appeal does not
di spose of Cogan Kibler's cross-claim which was rendered noot by
the grant of Cogan Kibler's successful notion for judgnent agai nst
Ms. Vito. At the point the notion was granted, Cogan Kibler had
not conpleted its case. Cogan Kibler wll be granted an
opportunity to conplete the presentation of its cross-claimat a

new trial.

JUDGMVENT | N FAVOR OF SARA S & JONES,
I NC., AGAI NST MARY VI TO AFFI RMED;
JUDGVENT | N FAVOR OF COGAN KI BLER,
I NC., AGAI NST MARY VI TO REVERSED,;
CASE REMANDED FOR NEW TRI AL ON MARY
VITO S CLAI M AGAI NST COGAN KI BLER,

| NC. AND COGAN KIBLER, INC.'S CROSS-
CLAI M AGAI NST SARGE S & JONES, | NC. ;
COSTS TO BE PAI D 50% BY COGAN

KI BLER, I NC. AND 50% BY MARY VI TO.



