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Appel l ant, Edward E. Volcjak (Volcjak), sued Washington County
Hospital Association (WCHA or hospital) in the Crcuit Court for
Washi ngton County because the hospital termnated his clinica
privileges in anesthesiology wthout providing hima hearing when
it entered an exclusive contract with a group of anesthesi ol ogi sts.
Vol cj ak al so sued the group that obtained the exclusive contract,
Blue Ridge Anesthesia Associates, LLC (Blue R dge). The court
granted sunmary judgnment in favor of the hospital on Volcjak's
contract and tort clains against the hospital, and dism ssed with

prejudice his contract and tort clains agai nst Blue R dge.

FACTUAL AND LEGAL BACKGROUND

Vol cjak held clinical privileges in anesthesiology at WCHA
from 1974 until termnation of those privileges by WCHA in 1996.
The catal yst for the hospital’s decision to term nate Vol cj ak was
a severely critical report of the division of anesthesiology at
WCHA issued by the United States Departnent of Health and Human
Services, Health Care Financing Admnistration (HCFA). At the tine
HCFA conducted its survey and issued its report, Vol cjak was Chief

of the WCHA Anest hesi ol ogy Di vi sion.

HCFA Report and Hospital Response
I n February of 1995, HCFA issued a report outlining certain

al | eged breaches in the standards of clinical practice occurring in



t he anesthesiol ogy division at WCHA. The HCFA report alleged, in
part, that the anesthesiol ogists were: (1) adm nistering anesthesia
while at the sanme tine supervising the provision of anesthesia
services by certified registered nurse anesthetists,! (2) |eaving
anesthetized patients unattended, (3) failing to require pre-
anesthesia evaluations of patients, (4) failing to record the
intra-operative condition of patients, and (5) failing to prepare
post - anest hesi a reports for anesthesia patients.

The HCFA report contained specific criticisnms of the Chief of
Anest hesi ol ogy, al though Vol cjak was not nentioned by nane. These
were as follows:

1. The  Chi ef of the [division] of
Anest hesiology has not carried out his
responsibilities as defi ned in t he
departnent’s Rules and Regulations. These
responsibilities include the formulation and
enforcement of policies and procedures in
accordance with sub-departnment approval for
the standard of practice of anesthesiology in
the operating room and other areas in the
hospi tal where anest hesi ol ogy services may be
of fered, and assuring at |east annual review

of these policies and procedures. Exanpl es of

A certified registered nurse anesthetist is known as a
“CRNA", and shall be referred to as such in this Opinion.
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the I ack of enforcenent of policies include:

a. Registered nurses are allowed to
perform pre and post-anesthesia evaluations
when the policies require that this function

be perfornmed by an anest hesi ol ogi st.

b. Post-anesthesia followup reports are

not docunented in the patients’ nedical record

c. Problens and conplaints regarding
physi ci ans’ attitudes, clinical practice
patterns and availability for services have

been identified;

2. . . . [Medications (including sedatives,
tranquilizers and anesthetics) were |left
unl ocked and unsupervised. This situation
presents a scenario for unaccountable drug
loss and safety concerns if renoved by

unaut hori zed i ndi vi dual s.

The Board of Trustees was advised of the HCFA report and it



r esponded

perti nent

in a Resolution, issued on March 30, 1995,
part, provided:

VWHEREAS, in Decenber of 1994 the D vision
of Anesthesia was surveyed by [HCFA] as a
result of a conplaint of practices suspected
of constituting Medicare fraud, which survey
resulted in alist of criticisnms . . . [of the
Di vision of Anesthesia] . . . and

VWHEREAS, as a result of the findings
during the Decenber 1994 survey, HCFA . . .
returnfed] in February 1995 for a nore
extensive investigation; said investigation
resulting in a draft report concluding this
Hospital to be out of conpliance with Medicare
Conditions of Participation primarily because
the Division of Anesthesiology was not
performng quality inprovenent activities, did
not have adequate rules and regul ati ons, was
not practicing in accordance with its own
rul es and regul ati ons nor with HCFA standards,
was careless with the handling of controlled
subst ances, was not supervising CRNA s [sic]
properly, was not responding to reported
clinical deficiencies, was fragnented into
separate groups and i ndependent practitioners,
and did not have effective | eadership; and

WHEREAS, |egal counsel to this Hospita
and Hospital Managenent have both advised this
Board of the follow ng actions that may result
fromthe critical OLCP survey and report, sone
of which appear below in order of severity:

-Full survey of the total Hospita

operation

-Renoval of this Hospital’s “deened
st at us”

-l nposition of a Corrective Action Plan

-Initiation of t he Medi car e

decertification process by HCFA

WHEREAS | egal counsel and Hospita
Managenent have bot h expl ai ned t he
consequences of any of the above actions upon
this Hospital’s reputation and especially upon
this Hospital’s relationship wth its current

whi ch,
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public financing agencies and the inpact on
future borrow ng needs; and

VWHEREAS, the Executive Commttee of this
Board on March 20, 1995, saw the need for
swift, decisive action and acted on its
authority by authorizing the President to
inplenent one or nore of the followng
actions:

a. Employ or contract with a Chief of
Anesthesia pursuant to a detailed witten
contract.

b. Contract with a group to perform
anest hesi ol ogy services on an excl usi ve basis.

c. Enploy or contract with a Chief of
Surgery[.]

The Executive Commttee further stated that
t he anest hesiol ogi sts presently practicing at
t he Hospital be given an opportunity for a
limted time to consolidate their practices
and contract wwth the Hospital; and

* * %

NOW THEREFORE, it is this 30'" day of
March 1995,

RESOLVED, that this Board does hereby
authorize and direct the President of the
Hospital to inplement one or both of the
foll ow ng actions:

a. Employ or contract with a Chief of
Anesthesia pursuant to a detailed witten
contract.

b. Contract with a group directing the
group to provide direction, supervision and
operation of the Anesthesiology D vision on a
sol e and excl usi ve basi s.

RESOLVED, that the anesthesiologists
practicing at this Hospital shall be afforded
an opportunity to contract wth the Hospital
to serve as the Chief of the Division or to



provi de services as a consolidated group on an

excl usi ve
on the

basis but such opportunity shall be
sane terns and wunder the sane

circunstances as are offered to all others.

RESOLVED, that henceforth all nedical

staff ap
clinical

poi ntnments and reappointnents and
privileges granted prior to the

execution of . . . an exclusive anesthesia
group shall be expressly |imted, pursuant to
the authority of this Board and further
pursuant to the provisions of Section 9.5-7 of
the Medical Staff Bylaws, in a manner that is
consistent wth the actions authorized by this
Resol uti on.

RESOLVED, that henceforth all nedical
staff appointnents and reappointnents and

clinical

privileges in the Dvision of

Anest hesi ol ogy granted after the execution of
a contract with an exclusive group or with a

Chief to

operate the Dvision shall be

contingent wupon and cotermnous wth the
Hospital s contract with the group or with the

Chi ef.

RESOLVED, that in the event the Hospital

contracts

with a group to operate the Division

of Anesthesiology on an exclusive basis or
wth a Chief to operate the Division, the

clinical

privileges of all anesthesiologists

and CRNA's [sic] who do not becone part of the

contract

group nmay be termnated at the

di scretion of the Board.

The president

of WCHA al so advi sed newspapers of Washi ngton

County that, because of the allegations in the report, the hospital

was in danger of losing its Medicare funding.

On April 11,

prepared a docunent

1995, the president and CEO of the hospital

entitled “Plan of Action.” In the Plan of

Action, the president indicated that the Executive Commttee of the



WCHA Board had authorized him to take steps to institute an

excl usi ve arrangenent for anesthesia services at the hospital.

this docunent, the CEO stated in part:

Volcjak’s nost recent two-year term of privileges
schedul ed to expire in Cctober of 1995.
1995, WCHA informed Vol cjak that
t he Medi cal St af f and granted clinical privil eges

anest hesi ol ogy,

On

(Varner),

Most everyone believes that the clinical
quality provided by our Anesthesiologists is
good, but recent events bring that issue into
serious question. Are |lack of supervision of

CRNAs, inadequate QA reviews and careless
handling of controlled substances not issues
of «clinical quality? The lack of any

consi stent managenent and failure to maintain
conpliance with regulatory standards places
the Hospital in an intenable [sic] position.
It is clear that we cannot allow these
conditions to continue.

Your reappointnment and clinical privileges are
further conditioned by the business decision
of the Board of Trustees to grant a person or
group (“Provider”) the exclusive rights to
manage and provi de anesthesia services at the
Hospi tal . The Hospital is actively seeking
such a Provider and expects to enter into a
witten contract wwth themin the near future.
When such a contract is finalized, your
clinical privileges and nenbership wll be
termnated unless you are selected as the
exclusive Provider or you contract with or
becone enpl oyed by the Provider.

but subject to one significant new condition:

In

was

By letter of Septenber 29,

he was granted reappointnment to

in

Novenmber 1, 1995, Volcjak’'s attorney, Conrad Varner

wote to WCHA, requesting a hearing concerning

t he



hospital’s letter of Septenber 29.2 Varner asserted that the
Septenber 29 letter constituted a recommended adverse action under
12.2 of the Medical Staff Bylaws, thus entitling Volcjak to a

hearing.® No hearing was thereafter granted by WCHA to Vol c¢j ak.

Hospital Contract Wth Blue R dge
and Term nation of Volcjak's Privileges

On Novenber 3, 1995, WCHA wote to Vol cjak advising himthat
t he Board had deci ded to pursue an excl usive contract with Capital
Anesthesia, 1Inc. (the corporate predecessor to Blue Ridge,
hereinafter, Capital), and had begun contract negotiations wth
t hat group on Cctober 27. On Novenber 2, 1995, a letter was nmail ed
to Volcjak by Dr. Dan Lawson, on behalf of Capital advising that
at the request of WCHA, Capital would be conducting interviews of
the anesthesiologists currently privileged at WCHA with a view
towards future enploynent with Capital. |In pertinent part, that
| etter provided:

Over the next several weeks we will organize a

series of interview sessions, to take place in
Hager st own. Interviews will be conducted on

/ol cjak did submit a proposal to WCHA to becone the
excl usive provider. The record does not reflect the date on which
this proposal was nmade. Either Volcjak or his partner, Dr.
Bunker, was interviewed by WCHA in connection with this proposal.

3 According to Varner, the letter was received by Vol cjak on
Cctober 3. Thus, it appears that Varner’s letter fell within the
thirty day period in which to request a hearing provided for in
section 12.2 of the Medical Staff Byl aws.
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sever al different evenings in order to
accommodat e your schedul i ng needs.

| f you have an interest in our plans for the
provi sion of anesthesiology services at the
hospital, we would be delighted to hear from
you. Please call wus at 301-495-3032 to
arrange an appointnment for an interview I n
addition, we wll need a letter, acconpanied
by a current C. V. and the nanmes of three
prof essi onal references on your behalf. I n
all cases, we would appreciate being given a
reliabl e phone nunber or pager nunber so that
we may efficiently contact you to make these
arrangenents.
[We] are very interested in hearing from you
and we | ook forward to neeting you in the next
several weeks.

Vol cjak called and spoke with Dr. Lawson, who advi sed that Vol cjak

woul d be contacted about an interview

Vol cjak had not heard from Capital wth respect to an
interview when he, by letter dated Decenber 19, 1995, requested a
| eave of absence fromthe WCHA Medical Staff to attend to famly
matters. Leave was granted to Vol cj ak.

On January 25, 1996, WCHA entered into a contract with Blue
Ridge, a limted liability conpany fornmed by the principals of
Capital, to provide, on an exclusive basis, all services for
anest hesi ol ogy at the hospital. In that contract, the WHA agreed
to indemify Blue R dge from all claims filed by any
anest hesi ol ogi st having clinical privileges at the hospital prior
to the contract. |Imediately following the hospital’s promse to

indemmi fy Blue Ri dge, the contract continued as foll ows:
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On February 7, 1996, WCHA, by letter

hospi ta

To reduce the possibility of suits by
anesthesiologists . . . [Blue Ridge] agrees to
eval uate those providers rendering Anesthesia
Services at the Hospital and to consider them
for long term enpl oynent or contract by using
at least the followng criteria: Education,
experience, clinical skills and mal practice
clainms history.

the provision of anesthesia services at WCHA, and t hat:

On February 16, 1996, WCHA sent anot her

that Blue R dge woul d commence providing clinical

Unl ess you make arrangenents with Bl ue Ridge
to provide services as its enployee or
contractor, vyour nenbership and privileges
wll be termnated shortly, in which case you
will be notified in early Mirch of the
effective date of termnation. As soon as
your nenbership and privileges are term nated
your |eave of absence wll automatically
expire

18, 1996, and stating that:

Vol cjak called Dr.

advi sed Vol cj ak that Capital

This letter constitutes the anticipated notice
to you that unless you have nmade arrangenents
with Blue R dge by March 18, 1996 at 6:00 A M
your clinical privileges and Medical Staff
menber ship shall automatically term nate as of
6:00 AM, March 18, 1996. W thank you for
your service and wi sh you well.

[ WCHA  has] been advi sed t hat a
termnation of clinical privileges under these
circunstances is not an event that requires
the Hospital to report to the National
Practitioners Data Bank.

11

Lawson and spoke to himon February 28.

advi sed Vol cj ak that the

had entered into an exclusive contract with Blue R dge for

letter to Vol cjak advising

services on March

Lawson

was no | onger taking applications for



anesthesiologists. A letter was sent by Blue R dge to Vol cjak on
the sane date advising himas foll ows:

Thank you for your interest in [Blue Ridge].

After review ng our personnel requirenents, we

are no | onger accepting physi ci an

appl i cations. You are welconme to forward a

copy of your CV which we will keep on file for

the future.
The letter was signed by the Personnel Manager of Blue Ridge. 1In
fact, positions wth Blue R dge for anesthesiologists were not
closed at the tinme of the letter, and subsequent thereto, Blue
Ri dge hired anot her anesthesi ol ogist to work at WCHA.

Vol cjak again requested a hearing on the “hospital’s
threatened action to cancel [his] |eave of absence and his
privileges,” this tine by letter dated March 21, to the WCHA Chi ef
of Staff. This request was denied, and WCHA, through its
attorneys, confirnmed by letter of March 26 that Volcjak’'s

privileges had automatically expired when he failed to contract

with Bl ue Ridge.

WCHA Medical Staff Byl aws
The Medical Staff Bylaws of WHCA, governing relations between
the hospital and its doctors, address when a physician shall be
entitled to a hearing in section 12.2. That section states, in

part:

Except as otherw se specified in these Byl aws,
any one or nore of the follow ng actions or
recomended actions shall be deened actual or

12



pot enti al adverse action and constitute
grounds for a hearing:
*

* %

(c) denial of Medical Staff reappointnent;

(d) denotion to |ower Medical Staff category
or nmenbership status;

* *

(f) revocation of Medical Staff nenbership;

* * %
(h) involuntary reduction of current Cinical
Privileges . . .;

* * %

(j) termnation of all dinical Privileges .

* * %

(1) denial of reinstatenent after |eave of
absence .

A physician nenber is entitled, under section 12.3-1, to notice of
t he recommendati on nmade or action proposed to be taken, and notice
of his right to a hearing. The nenber has thirty days foll ow ng
recei pt of notice of the action or recommendation to request a
heari ng. When requested, the hearing will be held before an
inpartial review commttee, consisting of at |east five nenbers of
the nedical staff, who are appointed by the Chief of Staff. A
staff menber entitled to a hearing has a right to be represented by
an attorney at the hearing. The Bylaws provide, in section 12.4-5:

At the hearing, unless otherw se determ ned

for good cause, the Medical Staff shall have

the initial duty to present evidence for each

case or issue in support of its action or

recommendati on. The Menber shall be obligated

to present evidence that the adverse action

| acks substantial factual basis or that such
concl usi ons dr awn therefrom are ei t her

arbitrary, unr easonabl e, or capri ci ous.
Throughout the hearing, the affected Menber
shal | have the burden of denonstrating

13



conpliance with all applicable criteria and of
resol ving any doubts that may ari se.

The Hearing Commttee is required under section 12.4-8 of the
Bylaws to “render a decision, which shall be acconpanied by a
report in witing stating findings of fact, conclusions and
recomendations.” Section 12.5-1 provides:

If the Hearing Conmmttee recommends that a

Menber be suspended, term nated, or curtailed

from his present position on the Medical

Staff, or its recomendation in any way

adversely affects his present status, the CEO

shall notify himthat the recomrendati on wll

be forwarded to the Professional Affairs

Commttee of the Board of Trustees and

thereafter to the Board of Trustees for final

action unless the Menber requests an appea

before the Board of Trustees wthin fourteen

(14) days of the date he receives the notice.
The Medical Staff, inits various comrmittee functions, is not “an
entity separate and distinct from the Hospital, but rather an
integral part of its functions.” Bylaws, Article Il, 8 2.1. The
Board of Trustees takes its final action regarding all privileging
decisions “in accordance with its governing bylaws.” Section 12.5-
1. The review of the application of a nedical staff nenber for
r eappoi nt nent for privil eges IS based on pr of essi onal
qualifications, clinical skill, denonstrated conpetence, quality
assurance, adherence to hospital standards and simlar criteria.

See Byl aws, § 9.6-3.

| SSUES
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Vol cjak asks us to review whether the trial court erred as a
matter of law when it entered summary judgnent in favor of the
hospital and Blue R dge, thereby dism ssing Volcjak’s clains that:
1) the hospital breached its contractual obligation to himunder
the Medical Staff Bylaws when it termnated his clinical privileges
w thout affording him a hearing; 2) he was a third party
beneficiary entitled to enforce the <contractual obligation
undertaken by Blue Ridge in its contract with the hospital to
consi der Vol cjak for enploynent, and that Blue Ri dge breached this
contract; 3) the hospital’s termnation of his clinical privileges
constituted tortious interference with his econom c rel ations; and
4) the refusal of Blue R dge to consider his application for
enpl oynent constituted tortious interference with his economc

relations with patients at WCHA

STANDARD OF REVI EW

Maryl and Rul e 2-501(e)provides that a court may grant a notion
for summary judgnent "in favor of or against the noving party if
the notion and response show that there is no genuine dispute as to
any material fact and that the party in whose favor judgnent is
entered is entitled to judgnent as a matter of [law" I n
considering a notion for summary judgnent, the trial court does not
determ ne any di sputed facts, but instead rules on the notion as a

matter of law. See Southland Corp. v. Giffith, 332 Md. 704, 712
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(1993); White v. Friel, 210 Md. 274, 285 (1956). The court views
the facts, including all inferences, in the [ight nost favorable to
t he party agai nst whomthe court grants the judgnent. See Beard v.
American Agency Life Ins. Co., 314 MJ. 235, 246 (1988).

In reviewwng the trial court’s decision, we nust determ ne
whet her the trial court was legally correct in granting sunmary
judgnent, since a trial court decides issues of law, not fact, when
granting summary judgnent. See Heat & Power Corp. v. Air Prods. &
Chens., Inc., 320 Md. 584, 591 (1990). W are therefore confined
to the basis relied on by the trial court in our review See

Warner v. German, 100 Md. App. 512, 517 (1994).
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DI SCUSSI ON

| .
Breach of Contract
Count Agai nst the Hospital

Appellant, in his breach of contract claim against the
hospital, asserts that WCHA breached his contractual rights under
the Medical Staff Bylaws by refusing to give hima hearing when it
decided to termnate his privileges. Both Volcjak and the hospital
agree that the WCHA Charter and Bylaws, and the Medical Staff
Byl aws constitute a contract between them* See Anne Arundel Gen.
Hosp., Inc. v. OBrien, 49 MI. App. 362, 370 (1981). The hospita
contends that the Bylaws do not apply when WHA term nates
privileges of a nedical staff nmenber as the result of a decision to
enter into an exclusive contract, and that the Bylaws require the
hospital to afford the physician a hearing only when it formally
accuses the physician of professional m sconduct. WCHA bases its
position upon what it views as a reasonabl e readi ng of the Byl ans
t henmsel ves, as well as case law interpreting simlar bylaws in
ot her cases.

First, we shall examne the |anguage of the Byl aws. The
Byl aws, by their explicit terns in section 12.2, clearly provide
that certain “actions or recommended actions shall be deened act ual

or potential adverse action and constitute grounds for a

* WCHA asserts that Vol cjak’'s reappointnent letter dated in
Septenber is also a contract. Nothing in that letter, however
relates to the issue of Volcjak’s entitlenent to hearing.
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hearing[.]” Deni al of Medical Staff reappointnent, involuntary
reduction of current clinical privileges, revocation of Mdica
Staff menbership, termnation of clinical privileges, and denial of
reinstatenent after |eave of absence are enunerated as events
included wwthin the definition of “adverse action.” Certainly,
based upon a reading only of section 12.2, the actions by WHA
regarding Volcjak’s clinical privileges at WCHA and hi s nenbership
on the WHA Medical Staff constitute an “adverse action.”®
Further, there is nothing in the explicit |anguage of section 12.2
that suggests the hearing right of the physician is limted to
i nstances in which professional msconduct is formally all eged.
WCHA asks us to | ook beyond section 12.2, and call upon rules
of contract interpretation requiring that a court look to the
meani ng of a contract inits entirety, and if reasonably possible,
give effect to each clause. WCHA argues that its interpretation of
section 12.2 is supported by other provisions of the Medical Staff
Bylaws that are indirectly related to the question of when a
physician is entitled to a hearing. Specifically, WCHA references
the language in the Bylaws that explains that the Medical Staff is
“subject to the ultimate authority of the Board of Trustees,” that
the Medical Staff nust “conply with the responsibilities of Mdical

Staff menbership, wth the Bylaws and Rul es and Regul ati ons of the

W see the Septenber 30, Novenber 3, February 7, February
26 and March 18 letters as part of a continuumconstituting the
adverse action.
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Medi cal Staff, and with pertinent Hospital policies and
procedures.” The hospital also asks us to consider the overal
purpose of the Medical Staff Bylaws, i.e. “to establish principles
of governance and accountability to assure the public of quality
care by the Medical Staff.” W have reviewed all of these
provi sions and find none inconsistent with the explicit terns of
section 12.2, establishing the grounds for a physician’s
entitlenment to a hearing. Further, contrary to the hospital’s
contention, the procedural protections offered to a physician under
Article XII of the Bylaws cannot reasonably be viewed as
inconsistent with the ultimte authority of the Board of Trustees
of the hospital. Rather, the hearings provided for in Article Xl
are designed to provide the Board of Trustees with a full factual
report and recommendati on by neutral nenbers of the Medical Staff
after such nenbers have listened to evidence, in a fair forum
about the reasons for the adverse action taken against the
physi ci an. Wth such report in hand, the Board is far better
equi pped to nmake an inforned decision, based upon a ful
consideration of the issues at hand. Wt hout such hearing and
report, the Board is nore vulnerable to the possibility of a
deci sion influenced unduly by runmor and innuendo, or even by an
adm ni strator who may have an uni nforned or one-sided view of the
facts.

In its next argunent, WCHA draws our attention to specific
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sections of the Bylaws that cross reference section 12.2. It points
out that these particular sections cross-reference the genera
hearing provisions of section 12.2, and argues that Vol cjak was not
entitled to a hearing because none of these particular sections
mentions termnation of a physician’s privileges in order to enter
an exclusive contract. The hospital’s own corporate resol ution
however, belies this argunent.

In its March 30, 1995 resol ution adopting the plan to enter an
exclusive contract, the Board resolved that any nedical staff
appoi ntnments or reappointnents nade before an exclusive contract
was finalized would be nade expressly subject to the pending
contract. In so resolving, the Board stated that it was doing so
pursuant to its authority and “further pursuant to the provisions
of Section 9.5-7 of the Medical Staff Bylaws.” (Enphasis added).
Section 9.5-7 states: “The relevant provisions of Article X
shall govern when the action of the Board of Trustees is adverse to
an applicant or Menber, as nore fully described in Article XII.”
Article XIl, titled “Hearings and Appellate Reviews” includes
section 12.2, the very section at issue. Thus, at the tinme of
taking the first step in the termnation process, the hospita
asserted its right to do so pursuant to a Bylaw section that
contenplated a hearing for the affected physician.

The hospital’s contention that the hearing provision is never

appl i cabl e when an exclusive contract is involved al so diverges
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fromthe intent expressed in other sections of the Bylaws. Section
12.6-1 specifically addresses the applicability of the hearing
provisions to a Medical Staff Menber who is under contract with the
hospital or in a “closed departnent[].” That section states:

Menmbers who are directly under contract with

the Hospital in a nmedical-admnistrative

capacity or in closed departnents shall be

subject to these Bylaws, and also shall be

entitled to the procedural rights specified in

Article XIl unless the contract prohibits a

procedural appeal.

The Byl aws do not define “closed departnent,” but the termis
commonly understood to nean a departnent that allows only the
menbers of an exclusive group, or those under contract with such
group, to have privileges in a particular field. See O Brien, 49
Md. App. at 373 (suggesting this definition of “closed staff”);
Strauss v. Peninsula Reg'l Med. Ctr., 916 F. Supp. 528, 532 n. 4,
aff’d, 86 F.3d 1152 (1996) (defining “closed nedical staff” in a
simlar manner). Volcjak has also attested to this understanding
of the termby affidavit in the record. Assuming this definition
of “closed departnent,” this Bylaw provision neans that even
sonmeone who has previously signed an exclusive contract with the
hospital has the right to a hearing upon termnation of his
contract and privileges, unless he has explicitly waived that right
in the contract. WCHA asks us to hold, as a matter of |aw, that

the Byl aws should be read to nean that Vol cjak, who has signed no

contract containing a waiver, foregoes his right to a hearing upon
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termnation of his privileges sinply because the hospital decided
to resolve the problens in the departnment of anesthesiology by
entering an exclusive contract with other physicians. W decline
to read the Bylaws in that manner because we find such result to be
i nconsistent with the broad |anguage in section 12.1, the intent
expressed in section 12.6-1, and the hospital’s own corporate

resolutions involving this matter.

Di scussion of Cases Interpreting Simlar Byl aws

WCHA woul d have us read the decision of this Court in OBrien
as controlling precedent requiring that we disregard the plain
| anguage of the Byl aws. In that case, the plaintiff physicians
whose privileges were termnated clained entitlenent to a hearing,
pursuant to a Medical Staff bylaw provision requiring a hearing
before a commttee of the Medical Staff when any physician
“receives notice fromthe . . . Admnistrator that his appointnment
or status as a nenber of the staff or the exercise of his clinical
privileges will be adversely affected . . . .” 1d. at 370 n. 3.6
We held that Anne Arundel CGeneral Hospital (AAGH) was not required,
pursuant to its bylaws, to hold a hearing regarding the termnation

of privileges of AAGH s radi ol ogi sts when their exclusive contract

® W considered this provision to be the fulfillnent of a
general byl aw requirenent of “notice and opportunity for a
hearing in conpliance with due process requirenments” when
privileges were suspended or termnated. 1d. at 376.

22



to provide radiological services to AAGH expired, and they were
unabl e to reach an agreenent as to the terns and conditions of a
new excl usive contract. See id. at 378.

There are several inportant differences between O Brien and
the present case. First, the plaintiffs in OBrien had obtained
privileges at AAGH only pursuant to the terns of their exclusive
contract to provide radiol ogical services that contai ned explicit
provi sions for what would occur when the contract expired. See id.
at 366. The nost recent extension of the contract, nmade in January
1980, provided:

1. The ternms of the Agreenent are
extended until June 30, 1980 at which tinme it
shall automatically terminate wthout any
notice or action on the part of either [AAGH
or the Radi ol ogi sts.
2. It 1is expressly acknow edged and
agreed that after June 30, 1980 there shall be
no agreenent in effect between [AAGH and
Radi ol ogi sts or between [AAGH and any
physician officer, shareholder, enployee or
contractor of said Radiologists, unless said
agreenent is in witing and duly executed by
the parties thereto after February 1, 1980
| d. We explicitly rested our decision, in part, upon this
automatic termnation provision in the plaintiffs’ contract. See
id. at 377-78. By contrast, Volcjak never entered into an
exclusive contract with the hospital, and never signed a provision

stating that his privileges wuld automatically termnate on a
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certain date without notice or action by WCHA ’ Rat her, the
contract that he had with the hospital, the corporate and Mdi cal
Staff Byl aws, provided that he would be given a hearing if there
was any adverse action regarding his privileges.

WCHA urges that the automatic termnation of privileges
provision in the plaintiffs’ contract in OBrien was not critica
to our decision. Rather, it urges us to interpret O Brien broadly
as holding that a bylaw provision for a hearing will never apply
when a hospital makes what it characterizes as a “business
decision” to enter an exclusive contract for services within a
particul ar nedical speciality or sub-speciality.

The United States District Court for Maryland, applying
Maryl and | aw, declined to give O Brien the broad neani ng ascri bed
by WCHA in a case simlar to the one sub judice, decided in 1996.

See Strauss, 916 F. Supp. at 541. In Strauss, the defendant

‘One of the physicians, OBrien, was a subcontractor of the
group that signed the exclusive contract. He clainmed that he
stood in a different provision because he did not sign the
contract, and so his privileges did not expire with the
expiration of the co-plaintiffs’ contract wwth AAGH W rejected
this claim saying that OBrien was entitled to exercise his
privileges only during the exclusive contract wwth Frazier P.A.,
and that he had admtted in his testinony that his future
privileges were dependent upon his ability to negotiate an
agreenent with the exclusive provider. See O Brien, 49 Ml. App
at 376-78. Unlike OBrien, Volcjak’'s privileges did not depend
upon his subcontract with an exclusive group that had signed such
agreenent as OBrien’'s did. There was no prior exclusive contract
for anesthesiol ogy services at WCHA
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hospital ® made a decision that it also characterized as a “business
decision” to enter an exclusive contract and termnate the
privileges of all radiation oncologists, including Strauss, unless
they were able to contract with the new excl usive provider.® See
id. at 535. The plaintiffs, two radiation oncol ogi sts who were
unable to contract with the new exclusive provider, sued the
hospital in federal district court alleging, inter alia, that the
hospital had breached their contract rights when it denied thema
hearing regarding the decision to termnate their privileges. See
id. at 537. The hospital, like WCHA in this case, relied upon
O Brien for the proposition that it had no obligation to give the
plaintiffs the hearing provided by the bylaws upon term nation of
the plaintiffs’ privileges because the hearing was “required only
when a physician’s privileges are being restricted or revoked due
to specific allegations of professional inconpetence or neglect
whi ch nust be reported to federal and state regul atory agencies.”

ld. at 538. It asserted that the plaintiffs’ privileges were

8In discussing the Strauss case, we will refer to the
def endant therein, Peninsula Regional Mdical Center, as the
“hospital”, even though el sewhere in this Opinion it is a defined
term neani ng Washi ngton County Hospital Association

°The hospital in Strauss originally intended to enter an
excl usive contract with an outside provider, but |ater nade
speci al arrangenents with sonme of the radiation oncologists to
“grandfather” them so that they could continue to practice at
t he hospital under the direction of the new Chief of Radiation
Oncol ogy and his group, which was the exclusive provider. See
Strauss, 916 F. Supp. at 536.
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termnated after the Board of Trustees made a “‘reasonable
managenent decision’ to solve the problens in the Division of
Radi ati on Oncology by bringing in new | eadership and cl osing the
medi cal staff of the Division.” 1d. The federal district court
closely examned this Court’s decision in OBrien and concl uded
that O Brien should not be interpreted in the broad fashion urged
by the hospital. See id. 540-41. It pointed out several
di stinguishing factors, including the fact that the plaintiffs

privileges in OBrien were derived solely fromtheir own excl usive
contract wwth the hospital. See id. at 540.

The nost inportant factor distinguishing OBrien, according to
the federal district court, was that in OBrien, “‘[n]o suggestion
[was] nmade that the radiologists . . . failed to conduct thensel ves
properly while their contract with the [h]lospital was in effect.
There [was] nothing to defend.”” 1d. at 540-41 (quoting O Brien
49 Md. App. at 373). The district court found that although the
hospital contended that the plaintiffs were termnated only because
of a managenent decision, there were resolutions made by the Board
of the defendant hospital indicating that “the termnation of
plaintiffs’ nedical staff privileges was based, in part, on
al I egations of dishonesty, conceal nent of material facts, and self-
dealing” (as to Strauss only), as well as “repeated instances of
di sruptive physician behavior . . . and an inability of [the

radi ati on oncol ogi sts] to cooperate and work effectively wth one
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another [as to both plaintiffs].” 1d. at 541. Quoting from our
decision in OBrien, the Strauss Court held that the physicians
whose privileges had been termnated were entitled to have a
heari ng because “a doctor faced with charges of this kind nust be
gi ven a due process opportunity to defend hinself.” Id. (quoting
O Brien, 49 Ml. App at 371). The district court explicitly pointed
out that a hearing was proper under O Brien even when a hospital’s
decision to enter the exclusive contract had the dual purpose of 1)
disciplining physicians for failing in their duties, and 2) naking
a business decision. See id. at 541 n.17.

Li ke Strauss, this case also involves allegations that inpinge
upon the professional qualifications of the plaintiff. Volcjak
and the other physicians, were accused of several different
of fenses including: being careless with the handling of controlled
substances, allowing CRNAs to performpatient care responsibilities
t hat physicians ought to have perfornmed thenselves, failing to
respond to reported clinical deficiencies, maintaining poor
attitudes, and not being sufficiently available to provide needed
servi ces. While WCHA characterized its decision to enter an
excl usi ve contract as a “busi ness decision,” the undisputed facts
show that allegations of inadequate “quality of care” involving
Vol cj ak and the other anesthesiologists made in the HCFA report
were the primary or exclusive reason for such a decision. Contrary

to WCHA' s assertion that a hearing would serve no purpose because
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Vol cjak’s term nation was nerely a business decision, it is these
all egations that frame the i ssues to be decided at the hearing.?
We do not consider significant the fact that the HCFA report
referred to Volcjak only by his title as Chief of the Departnent of
Anesthesiology. It is a fact of nodern society that a professional
reputation can be |l ost by being part of a group of professionals
who are formally “condemmed.” The fact that the anesthesi ol ogists
at the WCHA were criticized as a group, and that as a result of
that criticism their privileges were termnated, has grave
repercussions for themin their subsequent professional |ives.

In this case, Volcjak alleges that the president of WCHA
advi sed the newspapers of Washington County that, because of the
statenments in the HCFA report about the anesthesiologists, the
hospital was in danger of losing its Medicare funding. The
president further acknow edged in witing that the HCFA report had
changed his mnd about the quality of care provided by the
anest hesiol ogists at WCHA. In his “Plan of Action,” he said that

“[most everyone believes that the clinical quality provided by our

\CHA cites four out-of-state cases to support its
contention that the hearing provisions are not applicabl e when
the hospital enters an exclusive contract with another provider.
None of these cases involved all egations of professional
m sconduct agai nst the physicians termnated. See Dutta v. St.
Francis Reg’l Med. Cir., Inc., 867 P.2d 1057, 1059-63 (Kan.
1994); Bartley v. Eastern Me. Med. Ctr., 617 A 2d 1020, 1021 ( Me.
1992); Holt v. Good Samaritan Hosp. and Health Cr., 590 N E. 2d
1318, 1321 (Chio Ct. App. 1990); CGonzales v. San Jacinto
Met hodi st Hosp., 880 S.W2d 436, 437-40 (Tex. App. 1994).
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Anest hesi ol ogi sts is good, but recent events bring that issue into
serious question.” (Enphasis added). W conclude that it was not
necessary, as WCHA contends, that the hospital formally adopt the
HCFA report, and re-allege the criticisnms of the anesthesiol ogists
in a formal disciplinary proceeding in order to invoke the hearing
provi sions of the Bylaws. The statenments made by the hospital are
tantanount to allegations against Volcjak of failing to live up to
hi s professional obligations.

We have no doubt that the hospital, under its Corporate Byl aws
and Medical Staff Bylaws had the right to make a busi ness deci sion
to enter an exclusive contract for anesthesiol ogy services and not
to reappoint Volcjak to the nmedical staff. See O Brien, 49 M.
App. at 378. But the Bylaws provide Volcjak with due process
t hrough internal procedural protections as the hospital conpletes
t he deci si on-maki ng process, and these protections were all egedly
not followed by WCHA.  Under the Byl aws, Volcjak was entitled to a
hearing by a Commttee of the Medical Staff at sonme point during
the continuum of actions that conprised the adverse action. One
occasion that the hearing could have been held was when the
hospital, having decided to restructure the departnment of
anest hesi ol ogy, sent a reappointnent letter to Vol cjak. Thi s
letter, for the first time, inposed a new restriction upon his
privileges, by advising Volcjak that his reappoi ntnment and cli ni cal

privileges would be termnated unless he was selected as the
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excl usi ve provider.

Prior to that time, the Board had formally authorized the
president to pursue two alternatives to solve the quality of care
probl ens anong t he anesthesi ol ogi sts that were outlined in the HCFA
report--entering an exclusive contract, or hiring a physician to be
the chief of the departnent of anesthesiology. It would be highly
material to both the president and Board, or its executive
commttee, in making decisions to carry out this resolution, to
achi eve a better understanding of the circunstances that led to the
criticisms in the HCFA report. The report of a Hearing Commttee,
conposed of five neutral physicians on the Medical Staff of WCHA,
after hearing evidence upon the issues raised by the HCFA report,
woul d certainly be highly relevant to the hospital’s decisions nade
in the course of carrying out its resolutions and Pl an of Action.

At the time of the Septenber 29 letter, the hospital may or
may not have finally decided upon the alternative of an excl usive
provi der. Clearly, they had not selected who would be the
exclusive provider nor negotiated the contract for exclusive
services. Volcjak, at a hearing, mght be able to present evidence
that: 1) the HCFA report was wong, or exaggerated the problens in
t he departnent of anesthesiology; 2) the HCFA report was accurate
in reporting problems generally in the departnent but he,
personal |y, never was careless wth controlled substances, did not

all ow non-physicians to perform responsibilities that should
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properly have been done by him had a perfect attitude, was al ways
available for service, etc.; or 3) he personally had done
everything wwthin his power to solve those problens caused by the
ot her doctors, but did not have the necessary authority over the
ot her doctors to inprove their performance.

The results of the hearing could have influenced the president
or Board in several ways. One, they may have deci ded that Vol cjak
was highly qualified as a physician, but could not perform the
necessary | eadership role. Thus, they nmay have decided not to
proceed with an exclusive contract, but rather, select a new Chief
of Anesthesiology, and give the Chief nore power in order to
i nprove overall operations in the anesthesiol ogy departnment. Two,
in negotiating the contract with Blue Ridge, the hospital may have
required that Blue Ridge offer jobs to Volcjak and the other
anest hesi ol ogi sts, rather than just “consider” themfor enploynent.
Three, they nmay have deci ded upon an arrangenment simlar to that
selected by the hospital in the Strauss case, under which an
“exclusive provider” was selected, but several of the existing
provi ders were “grandfathered” and allowed to continue practicing
at that hospital, subject to the direction of the new exclusive
provi der and chief of the departnent. See Strauss, 916 F. Supp at
540.

A hearing could have a substantive inpact upon the course of

events for other reasons as well. The results of a hearing may
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have influenced Blue Ridge to proceed in the manner in which it
treated Vol cj ak. The facts alleged in this case are suggestive
that Blue Rdge did not want to hire Vol cjak, and | ooked for a way
to avoid interviewing or considering him We do not know what
i nformati on Bl ue Ri dge possessed about Vol cjak, but certainly the
results of a hearing, during which time Vol cjak woul d be given an
opportunity to explain his side of the story, could have influenced
Blue Ridge's thinking about his professional ability and
performance. Blue R dge had a contractual obligation with WCHA to
interview and consider Vol cjak for enploynent based on standards
pertaining to quality of care. A report fromthe Hearing Conmttee
regarding the issues raised in the HCFA report could certainly have
been material to Blue Rdge in fulfilling its contractua
obligation with the hospital to consider Volcjak for long term
enploynment. Simlarly, the hospital could have been influenced by
the report in enforcing the contractual obligation of Blue R dge to
consi der Volcjak for enploynent. |f the WCHA Board had received a
positive report from the Hearing Commttee about Volcjak, the
hospital would have been in a position to pressure Blue Ridge to
of fer enploynent to Volcjak instead of declining even to interview
hi m

The hearing guaranteed in the Bylaws served still another
purpose. The termnation of his privileges at WCHA coul d very wel |

require that Vol cjak nmake application to one or nore hospitals for
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privileges. Such hospitals would likely require himto fill out
applications simlar to the application for privileges at WCHA
One question on the WCHA appl i cati on asks whet her the physician has
ever had privileges term nated at another hospital, and if so, to
explain the circunstances. Further, wth newspaper coverage of
the HCFA report, WHA's response, and the usual professional
networking, it is very likely that another hospital may have heard
that WCHA risked losing its Medicare funding because of the poor
quality of operations in the departnent of anesthesiology. |If the
Hearing Commttee reported that Volcjak was blaneless or only
mnimally at fault, then Volcjak would stand in a nuch better
position to explain convincingly to a new hospital that he does not
have a past record of poor performance, notw thstanding his | oss of
privil eges at WCHA.

Al'l of the circunstances outlined above contrast sharply with
the situation in OBrien, in which the only cause of the
plaintiffs loss of privileges was the failure to reach an
agreenent with AAGH as to the terns and conditions of a new
exclusive contract. In OBrien, there were no allegations relating

to professional conduct for the plaintiff physicians to defend. 1In

“In Strauss, the court noted that when a hospital
termnates privileges of a doctor, “future consequences could be
very severe,” in part because future applications for appointnent
to other hospitals will require information about all instances
i n which nmenbership status or privileges have ever been denied,
revoked, or not renewed. 1d. at 541 n. 18.
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contrast to O Brien, where there was no reason to hold a hearing
here, both the hospital and the plaintiff could benefit from one.
In OBrien, we carefully distinguished the situation presented in
that case from one involving allegations of professiona
m sconduct, and we sai d:

It seems clear to us that [the hearing
procedure] presupposes notification to the
practitioner that he has failed in his duties
to the Hospital, his patients, or in the
conpetent practice of nedicine. Qobviously a
doctor faced with charges of this kind nust be
given a due process opportunity to defend
hi msel f.

OBrien, 49 MI. App. at 371. In light of the severe criticisnms in
the HCFA report, WCHA's public acknow edgnent of the report as a
threat to its Medicare funding, its characterization of the
situation as one requiring swift and decisive action, and its
subsequent termnation of Volcjak’'s privileges, we cannot
catagorize Volcjak’s situation as conparable to the plaintiffs in
O Brien. 12

In summary, the hospital took an adverse action with respect
to Volcjak’s privileges in the course of resolving the problens

raised by the HCFA report. Volcjak tinely requested a hearing,

twice, after receipt of the letters announcing this adverse action.

2 W do not need to reach the question of whether Vol cjak
woul d be entitled to a hearing in the absence of the HCFA report
containing allegations of professional m sconduct. W observe,
however, that the rationale in OBrien and in the out-of-state
cases cited by the hospital suggest that there would be no
reason for a hearing absent such allegations.
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The hospital’s denial of a hearing constituted a denial of the
procedural protections contained in the Medical Staff Bylaws, which
are part of Volcjak’s contract with the hospital. See id. at 370.
For these reasons, we conclude that the trial court erred when it
granted WCHA's notion for summary judgnent under Count | of
Vol cjak’s Third Anended Conplaint on the grounds that the Byl aws

did not require a hearing.?®

1.
Breach of Contract Against Blue R dge

In Count V of his Third Anmended Conplaint, Volcjak asserts
that Bl ue Ri dge breached contractual rights held by himas a third
party beneficiary of the contract between Blue R dge and the
hospital. Specifically, he asserts that Blue R dge breached the
clause in that contract that required Blue R dge to “consider [the

exi sting anesthesiologists at WCHA] for |long term enploynment or

B Vol cjak al so argues that the hospital breached its
contract with Vol cjak because hospital officers termnated his
privileges without the explicit authority of the Board of
Trustees. W reject Volcjak’s contention because, even if the
officers | acked authority, the hospital has ratified the
officer’s action by defending this litigation challenging the
purportedly unauthorized act. See Progressive Cas. Inc. Co. v.
Ehr hardt, 69 Md. App. 431, 442 (1986) (holding that ratification
may be inferred when the principal, through works, conduct, or
silence, indicates its desire to affirmthe unauthorized act);
| BJ Schroder Bank & Trust Co. v. Resolution Trust Corp., 26 F.3d
370, 375 (2d Cir. 1994), cert. denied, 514 U. S 1014, 115 S
1355 (1995); Restatenent (Second) of Agency 8 97 (1958) (stating
that defense of litigation challenging a clained unauthorized act
constitutes ratification).
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contract” using specified criteria. Volcjak has alleged that Blue
Ridge failed to fulfill this contractual obligation when it
declined to interview him and failed to consider him for
enpl oynent . Blue Ridge asserts that Volcjak has no standing to
assert this alleged breach, and we agree.

Blue Ridge asserts that WVolcjak cannot be a third party
beneficiary to the contract between Blue Ri dge and the hospita
because neither party intended himto be a beneficiary. As Blue
Ri dge correctly points out, a third party qualifies as a third
party beneficiary of a contract only if the contracting parties
intend to confer standing to enforce the contract upon that party.
See Flaherty v. Winberg, 303 M. 116, 125 (1985). It is not
sufficient that the contract may operate to his benefit. See Wens
v. Nanticoke Hones, Inc., 37 Md. App. 544, 553 (1977).

Construction of a contract is generally a matter of |aw for
the court. See Suburban Hosp., Inc. v. Dwi ggins, 324 Md. 294, 306
(1991). The primary source for determ ning whether the parties
intended a third party to have standing to enforce the contractual
provisions is the | anguage of the contract itself. See Little v.
Union Trust Co., 45 MJ. App. 178, 181 (1980) (quoting Shillman v.
Hobstetter, 249 MI. 678, 688 (1968)). The |anguage prefacing the
contractual wundertaking by Blue Ridge relied upon by Volcjak
recites that the hospital’s purpose in requesting such a clause was

“to reduce the possibility of suit by anesthesiol ogists” arising
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fromthe exclusive contract with Blue Ridge. 1In the contract, the
hospital also indemifies Blue Ri dge against any clains filed by
such anesthesiologists arising from the exclusive relationship
bet ween Bl ue Ri dge and the hospital.
In this case, Volcjak clains third party beneficiary status as

a creditor beneficiary. Proof of the intent to confer direct
beneficiary status upon a third party requires evidence that the
““intent stemmed from the promsee’s status as a debtor of the
third party . . . .”” See id. (quoting Wens, 37 Ml. App. at 556).
In Weens, this Court reviewed Miryland law on third party
beneficiaries. It found that creditor beneficiary status wll be
found when “the acconpanyi ng circunstances and perfornmance of the
promse will satisfy an actual or supposed or asserted duty of the
prom see to the beneficiary . . . .7 Wens, 37 Ml. App. at 552
(quoting Restatenment of Contracts 8 133(b) (1932)). It also quoted
an earlier Maryland decision, explaining that

‘“[1]n order to recover it is essential that

the beneficiary shall be the real prom see;

i.e., that the promse shall be made to himin

fact though not in form It is not enough

that the contract nmay operate to his benefit.

It must clearly appear that the parties intend

to recognize him as the primary party in

interest and as privy to the prom se.
ld. at 553-54 (quoting Mackubin v. Curtiss-Wight Corp., 190 M.
52, 57-58 (1948) (enphasis in original)).

Certainly the promse by Blue Ridge, if carried out, could
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have benefitted Vol cj ak. But if the parties did not intend to
confer upon himstanding to enforce that prom se, then he is only
an incidental beneficiary. See id. Utilizing the Restatenent
standard nenti oned above, we eval uate whether the hospital included
the clause in the contract with an intent to satisfy an “actual or
supposed or asserted duty” that the hospital owed to Vol cjak and
that could be discharged by Blue Ridge. 1d. at 552. Taking these
words literally, it could be said that the hospital required Bl ue
Ri dge to consider Vol cjak because the hospital was concerned that
it at least had an “asserted duty” to Volcjak. In other words, the
hospi tal sought to protect itself from having Vol cjak assert that
the hospital had a duty to continue his privileges at WCHA. W do
not think, however, that the nere prospect of litigation by a
claimant is enough to qualify that claimant as a third party
beneficiary of a contract wherein one contracting party takes steps
to mnimze the possibility of such litigation. W see a distinct
di fference between a contract wherein one party intends to have the
other party provide substitute performance of its perceived duty to
a third person, and the situation here, where the hospital sought
to acquire sone “litigation protection” by mnimzing the
i kel i hood that the anesthesiol ogi sts woul d have reason to assert
clainms against it. W think it is clear fromthe contractua
| anguage that the hospital, in requesting Blue R dge to give

consideration to the existing anesthesiol ogists, was intending to
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gain protection for the hospital, not the anesthesiol ogists.

For these reasons, we conclude that Volcjak was not a third
party beneficiary of the contract between Blue R dge and the
hospital. Accordingly, we affirmthe decision of the trial court
to grant summary judgnment in favor of Blue Ri dge on Count V of the

Third Amended Conpl ai nt.

1.
I nterference C ains

Vol cj ak next appeals fromthe trial court’s decision that he
failed to state a cause of action for the tort of interference with
prospective econom c relations or advantages agai nst the hospital
(in Count I1) or against Blue Ridge (in Count 111). He contends
the hospital commtted this tort when it breached his contractual
right to have a hearing, with the intent of interfering with his
business relations wth patients at the hospital. He clains that
Blue Ridge commtted this tort by denying his application for a
wor ki ng “arrangenment” with Blue R dge, thereby interfering with his
busi ness relations wth patients at the hospital. WCHA counters
that even if it did breach its contract, it had no tortious intent
and conmmtted no inproper or wongful conduct. Bl ue Ridge,
simlarly, argues that it conmtted no wongful or unlawful act,
but rather, nerely conpeted with Volcjak to obtain the exclusive
contract for anesthesiology services at WCHA. Because the hospital

had a contract with Vol cjak, and Blue Ridge did not, the analysis
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of Volcjak’s clains of interference against each differs sonmewhat.
Bef ore addressing each claim we will review the el enents of
a cause of action for tortious interference with prospective
busi ness relations. These elenents were first stated in Maryl and
in Wllner v. Silverman, 109 Ml. 341 (1909), as foll ows:
‘(1) i ntentional and wlful acts; (2)
calculated to cause damage to the plaintiffs
in their lawful business; (3) done wth the
unl awful purpose to cause such damage and
| oss, without right or justifiable cause on
the part of the defendants (which constitutes
malice); and (4) actual damage and |oss
resul ting.
Id. at 355 (quoting Wal ker v. Cronin, 107 Mass. 555, 562 (1871)).
We have continued to rely upon these elenents, restating them
earlier this year in Lyon v. Canpbell, 120 Ml. App. 412, 431, cert.
deni ed, 350 Md. 487 (1998). In applying these elenents of the
tort, we have held that “[t]ortious or deliberate intent to harma
plaintiff’s business relationship is not alone sufficient to
support an intentional interference clainf. 1d. There nust also

be proof that the defendant’s interference was acconplished through

i nproper neans. See id.

Cl ai m Agai nst Hospi tal
The hospital, in defense of Volcjak’s claim focuses on the
requi renent of wongful conduct, and correctly asserts that the
types of wongful acts that have established liability for this

tort have been limted to “‘violence or intimdation, defamation,
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injurious fal sehood or other fraud, violation of the crimnal |aw,
and the institution or threat of groundless civil suits or crimnal
prosecutions in bad faith[.]'” K & K Managenent, Inc. v. Lee, 316
md. 137, 166 (1989) (quoting W Prosser, Handbook of The Law of
Torts 8§ 130 at 952-53 (4'" ed. 1971) (footnotes onmitted)). W have
declined to recognize that there exists such a wongful act when
there is nerely a breach of contract that has an incidental effect
on the plaintiff’s business relations with third parties. 1d. at
162-63. Al though Vol cjak has alleged that WCHA wil I ful ly breached
its contract with himfor the purpose of causing himdanage, this
allegation is not sufficient to state a cause of action for
interference because it does not describe the necessary w ongful
act. We explain.

In K & K Mnagenent, the plaintiffs, operators of a
restaurant, asserted that their landlord s breach of the |ease
bet ween them constituted tortious interference wth the plaintiffs’
relationship with their custonmers. The Court of Appeals denied the
claim explaining that “[alJny claimof tortious interference with
[the plaintiffs’] business relations with those custoners is
i ndi stingui shable fromthe breach of [the lease] . . . .” 1d. at
162. The Court held that because the only “unlawful ” act all eged
was a breach of contract, wthout the aggravati ng wongful acts of
violence, intimdation, defamation, fraud, or other tortious

conduct, the plaintiffs had no claimfor interference. See id. at
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168-70. A simlarly flawed conplaint is presented in this case.
Vol cj ak has al |l eged no wongful conduct by the hospital, other

than the breach of its contract wwth him He has not alleged that
the breach was acconpani ed by violence, intimdation, defamation,
fraud, or other tortious conduct. Volcjak has alleged only that
the hospital’s notive was unlawful, i.e., that it breached its
contractual obligation under the Bylaws wth the intent to
interfere with his relations with future patients at the hospital.
While in sone limted instances, the notive in breaching a contract
can itself formthe basis for the tort of interference, see id. at
160, the Court of Appeals decision in K & K Managenent tells us
that this case does not present such instance. In K & K
Managenent, the plaintiffs’ restaurant was l|ocated within the
prem ses of a notel owned and operated by the defendant |andl ord.
Plaintiffs all eged the defendant breached the |ease for the nere
purpose of interfering with the plaintiffs’ relations wth their
restaurant customers. The Court rejected such claimas a nmatter of
| aw, sayi ng:

The [plaintiffs] cannot claimthat the guests

at the notel or the persons working in the

nei ghborhood were their custonmers whom the

[ def endant s] sought to appropriate by breaking

the | ease. The patronage of those classes of

custoners prinmarily depended on | ocation, and

the [plaintiffs’] rights to the |location

depended on the [I|ease]. Any claim of

tortious interference with the [plaintiffs]

business relations with those custoners is

i ndi stinguishable from the breach of the
[l ease]
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Id. at 162 (footnote omtted).

The facts of this case are analogous in that the business
rel ati onship between Vol cjak and the patients who would cease to
utilize his services because he did not have access to the WCHA
facilities depended largely on location, i.e., the fact that
Vol cj ak was avail abl e to provide services at WCHA. Vol cj ak has not
alleged interference wth his business relations wth any
particul ar patients or identifiable groups of patients who desire
his services, but cannot obtain them because of his |oss of
privileges at WcHA. Moreover, the few instances in which tortious
interference has been held to arise fromacts that constituted a
breach of contract with the plaintiff were confined to limted
ci rcunstances in which the defendant comm tted such breach so that
t he defendant could obtain the benefit of the relationship with the
plaintiff’s custoners. See id.; Summalt Ice & Coal Co. .
Kni cker bocker 1ce Co., 114 M. 403 (1911); Wnternitz v. Summt
Hlls Joint Venture, 73 Md. App. 16 (1987), cert. denied, 312 M.
127 (1988). There is no allegation made by Volcjak that the
hospital sought to appropriate those patients so that the hospital
could provide anesthesiology services to them Rat her, the
allegation is sinply that it entered into a contract with a
different group of anesthesiologists, who would provide the

services to the patients.
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Cl ai m Agai nst Bl ue Ridge
Vol cjak’ s cl aimagainst Blue Ridge for tortious interference
fails for simlar reasons. Volcjak bases his claim against Blue
Ridge on the latter’s alleged breach of a contractual obligation to
consider Volcjak for enploynent. He clains that Blue Ri dge
comm tted such breach in order to interfere with his contractua
relationship with WCHA under which he held clinical privileges

t hus causing damage to his | awful business of providi ng anesthesia

services to patients at WHA We have already explained, in
Section Il, that Volcjak did not have a contractual relationship
with Blue Ridge. Wthout such relationship, there can be no

breach. The actions of Blue R dge alleged by Vol cjak nerely anmount
to conpetition with Volcjak to obtain the exclusive contract for
anest hesi ol ogy services at WCHA Maryl and courts have |ong
recogni zed that taking conpetitive action to benefit one’'s own
busi ness interests, even at the expense of others, is not, in
itself, tortious. See, e.g., Alexander & Al exander, Inc. v. B
Di xon Evander, & Assoc., Inc., 336 Mi. 635, 654 (1994).

For the reasons stated above, we hold that no cause of action
for tortious interference against the hospital or Blue R dge has
been stated, and the trial court was correct in granting WCHA' s
motion for sunmmary judgnent as to Counts Il and 11l of the Third

Amended Conpl ai nt .



CONCLUSI ON

In sunmary, Vol cjak has alleged a cause of action for breach
of contract against the hospital for its failure to grant hima
hearing as required by the Medical Bylaws in the course of
termnating his clinical privileges at the hospital. Therefore, we
reverse the trial court’s granting of sunmary judgnent on Count
of the Third Anended Conplaint, and remand for further proceedi ngs.
Vol cjak had no contractual relationship with Blue R dge, and
therefore we affirmthe trial court’s granting of sumrmary judgnent
in favor of Blue R dge under Count V. Volcjak has failed to all ege
a cause of action for tortious interference against either the
hospital or Blue R dge, and therefore we affirmthe trial court’s
granting of sumrary judgnent in favor of defendants under Counts I

and 111.

JUDGVENT AFFIRVED [IN PART AND
REVERSED | N PART; CASE REMANDED TO
Cl RCU T COURT FOR WASHI NGTON COUNTY
FOR FURTHER PROCEEDI NGS AS TO COUNT
ONE OF THE THI RD AMENDED COVPLAI NT;

COSTS TO BE PAID ONE-HALF BY
APPELLANT AND ONE- HALF BY APPELLEE

THE WASHI NGTON COUNTY HOSPI TAL
ASSCCI ATI ON.
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