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“A wrd is not a crystal, transparent and
unchanged, it is in the skin of a living
t hought and may vary greatly in color and
content according to the circunstances and
the time in which it is used.”?

Appellant Gary W \aicker appeals from summary judgnent
rendered against him by the Crcuit Court for Baltinore Cty
(Heller, J., presiding) in the defamation action he filed agai nst
appel l ee, Scranton Tines Limted Partnership, which publishes the
Baltinmore edition of the Gty Paper. In this case we nust
decide, as a matter of l|law, whether a real estate investor is a
limted purpose public figure and, if so, whether a nedia
def endant who printed all egedly defamatory statenents did so with
actual malice (knowing the statenments were false or nmaking
statenments with reckless disregard for the truth). W find that
Wai cker was a limted purpose public figure and that the Gty
Paper did not print statenments concerning himw th actual nmalice.
Accordingly, we shall affirmthe judgnent of the trial court.

This defamation suit arose from statenents made in an
article appearing in the City Paper on 5 April 1995. The article
was entitled "Bl ockbuster"” and concerned the business practices

of Gary W \Waicker and his conpanies, Investnent Realty

Specialists, Cavalier Realty, and Monopoly Realty.

1l\/r. Justice Hol nes, Towne v. Eisner, 245 U S. 418 at 425.
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Wai cker does not dispute nmany of the facts that forned the

basis of the article. First, \Wiicker's businesses purchased and
sold real estate primarily in the Patterson Park and Bel air -
Edi son communities in Baltinore Gity. Second, \aicker's
busi nesses often purchased property and then sold the sane
property a short tinme later at a profit.? Third, if the new
purchaser was an out-of-town investor, Wiicker's businesses often
managed the property which it had just sold. Finally, it is
undi sputed that since the late 1970's Wiicker's practices
received attention in the conmmunity and the | ocal nedia.

Reporters for the City Paper and Deirdre Shesgreen and Van
Smth, the authors of the article at issue, interviewed nenbers
of local comunity organizations® and people who purchased
property from Wiicker's conpanies. Wai cker refused the

reporters' request for an interview

2According to Baltinore City land records, in the years 1985 through 1995,
Wai cker purchased and resold forty-five properties in Belair-Edison. He resold
fifteen percent of those properties on the sane day at an average increase of
forty-four percent; he sold forty percent of those properties within six nonths
of purchase at an average increase of fifty percent.

3The reporters interviewed the follow ng people

1. Vincent Qualye, director of St. Anbrose Housing Aid Center, a nonprofit
group that works on housing issues, including helping |owincone people
pur chase hones;

2. Ed Rutkowski, director of the Patterson Park Nei ghborhoods Initiative;
3. Christopher Seling, an investor who bought approximtely one dozen
properties from Wi cker;

4. Gary G llespie, former director of the Belair-Edi son Housing Service
Inc., an organization that provides hone ownership counseling, credit
counsel i ng, and other housing services;

5. Tracy Ward Durking, current director of the Belair-Edison Housing
Service, Inc.

6. WIlliam Msley, a former Wiicker property nanager and owner of
approxi matel y one dozen properties in the area;

7. Keith Noel, president of the MEl dery-Decker Conmmunity Association

8. Fl oryne Howard, the housing-assistance paynents program officer for
Baltinmore's Section 8 office;

9. Several other unnaned sources.
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Based on these interviews, the article concluded that
Wai cker "targets"™ a particular neighborhood by purchasing
properties, and then "rents out some houses and sells others to
i nvestors and manages the property for them" According to the
City Paper article, Wicker sold property by prom sing potenti al
i nvestors the new tenants woul d be Section 8 tenants.

Section 8 is the federal rent subsidy program for the poor.
Under this program tenants who could not nornally afford to rent
property receive nonthly suppl enents which enable themto live in
hi gher rent properties. It is desirable for landlords to rent to
Section 8 tenants because the governnent pays a portion of the
tenant's rent every nonth. This assures landlords of at |east
partial paynment of rent.

Vincent Qualye, director of the St. Anbrose Housing Ad
Center (a nonprofit group that works on housing issues) was cited
in the article as saying that \Wicker's business tactics sparked
t he beginning of a pattern of decline for a neighborhood: when
people saw their neighbors noving and selling to absentee
| andl ords or investors, they got worried and were nore willing to
sel | .

Wai cker profited on this fear, according to the article's
sources, by offering cash to honmeowners to sell their houses at
defl ated prices. A large sign outside his office in Belair-
Edi son read:

VE PAY CASH FOR HOUSES- FAST CASH
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According to Ed Rutkowski, the director of Patterson Park
Nei ghborhoods Initiative, a neighborhood revitalization project,
Wai cker's practices were "al nost single-handedly responsible for
t he destruction of East Baltinore."

The article also drew an anal ogy between Wi cker's practices
and the despicable "blockbusting" tactics of the 1950's and
1960' s. Bl ockbusting exploited racial bigotry in the follow ng
manner. A person or conpany would purchase one honme in an all-
whi t e nei ghborhood. After noving an African-Anerican tenant into
the newy purchased honme, the landlord would try to convince the
remai ni ng neighbors to sell by telling them the value of their
property would decrease significantly because of the influx to
t he neighborhood of African-Anericans. This practice is now
prohibited by Mil. Code Ann., Bus. Occ. & Prof., 8§ 17-608 (1995
Repl . Vol. & Supp. 1996).

Wai cker brought suit in the Crcuit Court for Baltinore
City, alleging that the follow ng paragraphs of the article were
def amat ory:

I f Waicker was follow ng the footsteps of the
bl ockbusters, the next step would be to nove
in a tenant who would worry other neighbors.
And although it is hard to prove definitively
that Waicker tries to find the poorest,
| oudest, and nost irresponsible tenants he
can to nove into a new block, those who

monitor his activities believe it is the way
he operates.

No one believes Wiicker is practicing the
sanme bl atant bl ockbusting tactics that others



did in past decades. But at best, critics
say, Waicker nmakes a handsome profit by
convincing sellers, sonetines wth scare
tactics, that their houses are worth |ess
than the true nmarket val ue, and then persuade
buyers to pay nore than they should; in that
process, he | eaves nei ghborhoods to deal with
the loss of honme ownership and |eads sone
unsophi sticated investors into deep financi al
trouble. At worst, his critics say, Wicker
uses this exploitive practice to nmake
property values in <certain neighborhoods
plummet -- in a manner that is sonetines
strikingly simlar to the blockbusting of
past decades.

Durkin is nore certain of Waicker's attenpts
to drive down property values. "It is
definitely a node of operating,” she says.
"He puts lousy tenants in and hangs back and
waits for a few nore honeowners to drop and
makes $15, 000 a pop."

That conbination -- fewer honeowners, | ax
i nvestors, deteriorating property, and a
denographic shift -- can send a nei ghbor hood
into a spiral, Qualye says. He and others
believe that once a neighborhood begins to
decl i ne, Wai cker exploits the situation
further. Through advertisenents and other
met hods, Qual ye says, Wiicker plays on the
fears of those who worry that their
nei ghbor hood IS changi ng racially or
economcally -- and that therefore their
property value w Il drop.

(Qualye was only one of nmany community
housing activists to mnmke the connection
bet ween Wai cker and subtl e bl ockbusting.)

And by using what sone have deened predatory
met hods and scare tactics to get properties
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bel ow mar ket prices, \Wiicker tends to spread
panic in comrunities and accelerate racial
and econom ¢ change. He plays on the fears
of nei ghborhood honeowners that the property

values wll drop and that any denographic
shift will bring crine, violence, and other
social ills.

After the close of discovery, Wiicker noved for partial
summary judgnent on the grounds that the use of the term
"bl ockbuster” and the representations nmade by the Cty Paper
regarding his business practices were defamatory, and that the
newspaper printed the statenents knowing they were false or in
reckless disregard for their falsity. Scranton Times filed a
cross-notion for sunmary judgnent as to the entire action.

After a hearing, Judge Ellen Heller, in a nmenorandum and
order, denied Waicker's Mtion for Sunmary Judgnent and granted
Scranton Tines's Mtion for Summary Judgnent. Even drawi ng all
inferences in the light nost favorable to Wiicker, Judge Heller
found that he was a limted public figure and that the record did
not indicate actual malice, i.e., that the statenents were nade
wi th knowl edge of their falsity or in reckless disregard for the
truth.

Wai cker presents the follow ng issue for our review

| . Wet her the trial court erred in
granting Scranton Limted Partnership's
Motion for Summary Judgnent on Wi cker's
claimfor defamation.

For the reasons stated below, we shall answer "no" and

affirmthe decision of the trial court.
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Di scussi on

The standard of review when dealing with a notion for
summary judgnent is whether the trial court was legally correct.
Heat & Power v. Air Products, 320 Md. 584, 591 (1990). Maryl and
Rul e 2-501 reads in pertinent part:

(a) Motion. -- Any party may file at any
time a notion for summary judgnent on all or
part of an action on the ground that there is
no genuine dispute as to any naterial fact
and that the party is entitled to judgnent as
a mtter of |aw The notion shall Dbe
supported by affidavit if filed before the
day on which the adverse party's initial
pl eading or notion is filed.

Qur review of the propriety of the trial court's granting of
summary judgnment focuses on whether there was a dispute as to a
material fact and, if not, whether the noving party was entitled
to judgnment as a matter of |aw See e.g. Bagwell v. Peninsula
Regi onal Medical, 106 Md. App. 470 (1995), cert. denied, 341 M.
172 (1996). A material fact is one the resolution of which wll
sonehow affect the outconme of the case. King v. Bankerd, 303 M.
98 (1985). In reviewing the record we nust resolve al
reasonabl e inferences in favor of the nonnoving party. Dobbi ns
v. Washi ngton Suburban Sanitary Dist., 338 Ml. 341 (1995).

W first nust determne whether Waicker is a private
plaintiff or a public figure, because "[w hen the speech is of
public concern and the plaintiff is a public official or public

figure, the Constitution clearly requires the plaintiff to

surnmount a nmuch higher barrier before recovering damages from a
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medi a defendant than is [necessary with a private plaintiff]."
Phi | adel phi a Newspapers, Inc. v. Hepps, 475 U. S. 767, 775 (1986).
Whether a plaintiff is a public figure is solely an issue of |aw
Enbry v. Holly, 48 M. App. 571 (1981), rev'd on other grounds,
293 Md. 128 (1982); Fitzgerald v. Penthouse Int'l Ltd., 691 F.2d
666, 669-70 (4th Cr. 1982), cert. denied, 460 U S 1024 (1983).
Appel | ate courts make a de novo review of the entire record when
meki ng the determnation. Id.

The designation of plaintiffs as public figures may rest on
two alternative bases: i ndi viduals may achi eve such pervasive
fame or notoriety that they becone public figures for al
purposes and in all concepts; or individuals may voluntarily
inject thenselves or be drawn into a particular public
controversy and thereby becone public figures for a limted range
of issues. Saint Luke Evangelical Church, Inc. v. Smth, 74 M.
App. 353, 366-67 (1988), rev'd on other grounds, 318 M. 337
(1990) (quoting Gertz v. Robert Wlch, Inc., 418 U S 323, 351
(1974)); Jenoff v. Hearst Corp., 644 F.2d 1004 (4th Cr. 1981)
(applying Maryland law). The former is referred to as a general
public figure while the latter is referred to as a limted public
figure. An exanple of a general public figure is a fanobus
entertainer or athlete. Wai cker clearly did not have the
pervasive fanme or notoriety to be a general public figure. Qur
determnation is therefore whether he was a limted public figure

or a private plaintiff.
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A court undertakes a two-part inquiry to determ ne whether a
person is a limted public figure: (1) was there a particular
public controversy that gave rise to the alleged defamation;
and, if so, (2) was the nature and extent of the plaintiff's
participation in that particular controversy sufficient to
justify public figure status? See Cyburn v. News Wrld
Communi cations, Inc., 903 F.2d 29, 31 (D.C. Cr. 1990); Lawence
Tribe, Anerican Constitutional Law 8 12-13 at 880-81 (2d ed.
1988) .

A public controversy is a dispute that attracts special
attention because its ramfications will be felt by persons who
are not direct participants. Foretich v. Capital G ties/ABC,
Inc., 37 F.3d 1541, 1554 (4th Cr. 1994). Public controversies
have "foreseeable and substantial ram fications for non-
participants.” Wal dbaum v. Fairchild Publications, Inc., 627
F.2d 1287, 1296-97 (D.C. Cir.), cert. denied, 449 U S 898
(1980) . The nmere fact that a private concern or disagreenent
generates news coverage does not nean it is a public controversy,
see Tinme v. Firestone, 424 U.S. 448, 459 (1976); a public
controversy is nore than a controversy in which the public is
interested. 1d.

In the instant case, real estate speculation and
specifically the business practices of Wicker have been the
subj ect of newspaper articles and editorials fromthe late 1970's

to the present. One week prior to the publication of the article
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at issue in this case, The Baltinore Sun ran an article on the
subj ect . Moreover, Waicker's purchase and sale of real estate
directly affected the value of the property of conmmunity nenbers
who were not participants in Wiicker's real estate transactions.
W have no doubt that real estate speculation in these two
Bal tinore communities was a public controversy. Because we find
that a public controversy existed, we nove to the second stage of
t he anal ysi s: whet her the nature and extent of the plaintiff's
participation in that particular controversy was sufficient to
justify public figure status.

Courts have analyzed the follow ng factors when determ ning
whether an individual is a public figure with respect to an
identified public controversy: (1) whether the individual had
access to channels of effective comunication; (2) whether the
i ndi vidual voluntarily assuned a role of special promnence in
public controversy; (3) whether the individual sought to
i nfluence resolution or outcone of controversy; (4) whether
controversy existed prior to publication of def amat ory
statenents; and (5) whether the individual retained public figure
status at the tinme of alleged defamation. Fitzgerald, 691 F.2d
at 668; see generally, A S. Abell Co. v. Barnes, 258 Ml. 56, 67-
68 (1970), cert. denied, 403 U S. 921 (1971).

In the instant case, the trial court found that Waicker was

a limted public figure with respect to issues involving the
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purchase and sale of real estate in Baltinore City. Based upon
our independent review of the record, we agree.

The first factor is whether the individual had access to
channels of effective comunication. The rationale for this
factor is that when the plaintiff has access to the nedia, the
"public controversy can be aired without the need for litigation
and that rebuttal of offending speech is preferable to recourse
to the courts.” Reuber v. Chemical News, Inc., 925 F.2d 703
708-09 (4th Cr.), cert. denied, 501 U S 1212 (1971) (citing
Certz, 418 U.S. at 344). In Reuber, the Court of Appeals for
the Fourth Circuit, in finding the plaintiff a public figure,
considered that the plaintiff had been interviewed on at |east
one occasi on. In this case, Wiicker has sought extensive nedia
attention.

Wai cker has been interviewed for newspaper articles since he
first becanme involved with real estate in the late 1970's. One
article featured in The News Anmerican on 30 Septenber 1979,
entitled "A local investor: At 26, the "“~New Breed Touch,"
featured a | arge photograph of Waicker, sporting a wide grin. 1In
the article, Waicker was quoted as sayi ng:

"Anytinme anybody makes a profit today, it's a
dirty word. We're not all trouble nmakers and

abusers. [''m not one of t hose
rabbl erousers. ... | think in this kind of
story there is a good guy and a bad guy. |'m
a good guy."

In a 14 Septenmber 1980 Baltinore Sun article entitled

"Patterson Park real estate conflict simers: s it speculation
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or progress?" Waicker described hinself as a "harbinger of better
living standards in Patterson Park and of progress in Baltinore
housing in general."” A picture of Waicker smling broadly was
again promnently exhibited over his quote: "[ Pleopl e are just
| eal ous. " Furthernore, WAicker was quoted recently in the 3
April 1995 Baltinmore Sun article entitled, "Belair-Edison's
efforts fail to stop flight to suburbs."*

Wai cker also served as the president and vice president of
the Property Omers Association of Geater Baltinore. In those
positions, \Waicker had the opportunity to influence nmany
deci sions nade regarding real estate in Baltinore Cty.

Wai cker had access to channels of conmunication. He put
himself in a position to influence political decision and he used
the nedia to refute criticism and portray hinself as an honest
busi nessman in order to further his business endeavors. \Waicker

cannot seek notoriety in order to expand his business enterprises

“Wai cker coul d have argued that he should not be stripped of his private
figure status nmerely because he responded to accusations of m sconduct. A person
accused of a crine does not |ose private figure status nerely because he responds
to the accusations. See Foretich, 37 F.3d at 1558. That is not the case here
First, Waicker has never been accused of committing a crine. He naintains that
the article accused himof blockbusting, which is prohibited by statute. The
article, however, nerely drew an anal ogy between Wi cker's practices and
bl ockbusting. The article specifically says, "No one believes that Wiicker is
practicing the sane bl atant bl ockbusting tactics that others did in past
decades." It referred to Waicker's activities as "subtle bl ockbusting," but
never accused himof breaking the |aw.

Furthernore, the spirit of this principle is inapplicable to this
situation. W interpret this principle to prevent the situation in which an
i ndi vi dual rust choose between either losing private plaintiff status because he
defends hinself or allowing the public to believe the nedia's assertions are true
because they are undeni ed. Wiicker has sought publicity for the past twenty
years, not only to refute criticism but also to nmake hinself well-known, and to
i nprove his inmage and, ultinmately, his business.
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and rebut criticism and then argue he should be given private
figure status.

Furt hernore, Waicker used the nedia to attack the positions
of what he viewed as a "conpetitor™ —a non-profit program the
Bel ai r - Edi son Housing Service, that sponsored honme ownership by
buying, rehabilitating, and selling neighborhood hones. The
noney made by the Housing Service in the sale of a hone was used
to buy another honme, and the process repeated itself. In an
article in the Heral d-Qobserver, a Baltinore comunity newspaper,
Wai cker spoke about those prograns:

"Qur initial reaction (to the program was a

feeling of hel plessness. W were faced with
a community association in conpetition with

us. When | first heard about this
testified to the Gty Council. If the
program is done properly, | ambehind it, if

it's not a snokescreen for racism"”

Wai cker used the nedia not only as a shield, but as a sword.
We conclude that Waicker used the nedia to gain notoriety and
establish a positive public imge to further his business
practices. His tactics generated a successful business for nmany
years. Wi cker has reaped many benefits from his public status;
he shoul d shoul der the burden.

The second factor, whether the individual voluntarily
assuned a role of special prom nence in public controversy, and
the third factor, whether the individual sought to influence the
resolution or outconme of the controversy, are often considered

t oget her because of their simlarity. See Reuber, 925 F.2d at
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709. Taken together, these factors reflect a "consideration that
public figures are less deserving of protection than private
persons because public figures ... have “voluntarily exposed
t hemsel ves to increased risk of injury from defamatory fal sehood
concerning them'" Id. (quoting Wlston v. Reader's Digest
Ass'n, Inc., 443 U S. 157, 164 (1979)). Persons are nore |ikely
to be Ilimted public figures if they "thrust their personality
into the vortex of inportant public controversy, ... seek[] to
lead in the determ nation of public policy, or by being public
[ persons] in whose public conduct society and the press have
legitimate and substantial interests.” A S. Abell Co. v. Barnes,
258 Md. at 67-68.

An entity can becone a public figure if it forces itself
into the spotlight by seeking public attention through
adverti sing. Nat i onal Found. for Cancer Research v. Council of
Better Business Research, 705 F.2d 98 (4th GCr.), cert. denied,
464 U.S. 830 (1983). In order to increase sales, Wicker's
busi nesses thrust thenselves into the forefront of the public
controversy. It was beneficial to Wiicker's businesses to have
it publicly known that they would pay cash for houses. The
busi nesses promnently displayed a sign that read, in capital
letters, "WE PAY CASH FOR HOUSES- FAST CASH." \Waicker was known
in the community as the owner of the businesses that had the

sign. A newspaper advertisenent |listing the properties Cavalier
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Realty had for sale featured the phrase "WE BUY HOUSES FOR
CAgHI I 1™

Cavalier Realty also placed advertisenents that had its nane
in large, capital block letters at the top that read, "NEl GHBORS
- IS THERE A RUNDOWN HOUSE ON YOUR BLOCK WH CH DECREASES YOUR
PROPERTY VALUE? CALL US WTH THE ADDRESS." The ad went on to
say that Cavalier has won praise from comunity |eaders and
(then) Mayor WIlliam Donald Schaefer, and wanted to "elimnate
the run down houses in your area ... [by] turn[ing] them into
fine homes.” Simlar advertising included Wai cker's nane.

Furthernore, Waicker thrust hinself into public controversy
by conpl ai ni ng about the tactics of non-profit organizations that
attenpted to inprove neighborhoods by buying, renovating, and
resel ling houses. In addition to his conplaints regarding the
Bel ai r - Edi son Housi ng Service, Wi cker conplained to the Maryl and
Real Estate Conmm ssion in 1980 that the activities of Mdison
East End Housing Progrant were dangerous to the real estate
i ndustry, and have not worked with Cavalier Realty while working
with other realtors. In so doing, Waicker thrust hinself into
the heart of public controversy.

| n Wl dbaum 627 F.2d at 1290, the plaintiff, a supermarket
executive, was adjudged a public figure because his activities

were reported extensively in trade publications, he was a "nover

SThis is a programthat sought honme ownership devel opnent through tenant
counsel i ng, | oan packagi ng services, neighborhood organi zation, as well as
rehabilitation of homes and resale
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and shaper of controversial activities," he advocated new
policies in the industry, and he oversaw what topics were
included in the conpany's nmonthly newsletter. \Waicker simlarly
sought to influence the outcone of the public controversy over
real estate speculation by advertising aggressively and
conplaining to regulatory boards about the tactics of (what he
considered to be) conpetitors.

Mor eover, WAicker's actions may have started the controversy
twenty years ago; he was characterized as "the new breed." The
sum of the reasoning underlying the theme of the Gertz test (of
thrusting oneself into a public controversy) and its progeny is
that the key to determning whether a party is a public figure is
the party's own conduct. See National Found. for Cancer
Research, 705 F.2d at 101 (citing Gertz, 418 U.S. at 352). It is
only logical to find that a party whose conduct sparked a
controversy and fueled it for alnbst twenty years is a public
figure in relation to the controversy.

Wai cker could argue that a person should not |ose private
figure status nerely for pursuing business opportunities. W
bel i eve, however, that plaintiffs |lose private figure status when
t hey advertise aggressively, give interviews to newspapers, and
attenpt to influence the actions of non-profit organizations.
For these reasons, we believe \Wicker thrust hinself into the
controversy; accordingly, his actions net the standard required

by the second and third factors of the Fitzgerald test.
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The fourth factor is whether the controversy existed prior
to the publication of the defamatory statenent. This test is
easily net. The debate over tactics enployed by business people
to buy and sell residential real estate and its effects on
communities began alnost twenty years ago and is still a hotly
contested issue today; as we noted, one week before the article
appeared in the Cty Paper, a simlar article appeared in the
Bal ti nore Sun.

The fifth and final factor of the Fitzgerald test is whether
the individual retained public figure status at the tinme of the
al l eged defamation. The purpose of this factor is to prevent a
person whose public figure status has gone stale from having the
i ncreased burden of proof of a public figure.

At the tinme of publication of the Cty Paper article,
Wai cker had simlar access to the nmedia and continued to thrust
himself into the spotlight through the operations of his
busi ness. After he received criticism about his large sign
(which he eventually renoved), a Baltinore Sun article that ran a
week prior to the article at issue in this case quoted Wai cker as

saying, "lI'mnot a scoundrel.” W need only look to that fact to

concl ude that Waicker's status as a public figure was not stale.
In sum the analysis of the five Fitzgerald factors

denonstrates that \Waicker was a public figure in the dispute over

the purchase and sale of residential real estate in the Belair-
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Edi son and Patterson Park sections of Baltinmore City. We thus
begin the inquiry into actual nalice.

Bef ore he may recover for defamation, Waicker nust prove, by
cl ear and convincing evidence, that the statenents in issue were
defamatory in neaning, false, nmde wth actual malice, and
damages resulted. Batson v. Shiflett, 325 Ml. at 722 Hepps,
497 U.S. at 776; New York Tinmes Co. v. Sullivan, 376 U S. 254,
279-80 (1964). Because Wi cker cannot prove actual malice as a
matter of law, the trial court properly granted the Cty Paper's
Motion For Summary Judgenent.®

"The question whether the evidence in the record in a
defamation case is sufficient to support a finding of actual
malice is a question of law " Harte-Hanks Communi cations, |Inc.
v. Connaughton, 491 U. S. 657, 685 (1989). When dealing wth
First Anmendnment issues, appellate courts make an i ndependent
review of the entire record to ensure the trial court did not
intrude on the field of free expression. Bose Corp. v. Consuners
Union of United States, Inc., 466 U S. 485, 499 (1984).

The actual nmalice standard was a result of the difficult
struggle to "define the proper accomodation between the |aw of
defamati on and the freedons of speech and press protected by the

First Amendnent.” Hepps, 475 U S. at 768 (quoting Gertz, 418

SEven taking all inferences in a |ight nost favorable to \Wicker, we are
unsure whet her danages exist, or whether the statenments in issue are defanatory
or false. W are not required to reach these issues, however, because Wi cker
was unable to prove actual malice as a matter of |aw
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U S at 325). The law historically provided a cause of action
for danage to a person's reputation by the publication of false
and defamatory statenments, see L. Eldredge, Law of Defamation 5
(1978), but the First Anmendnent required "breathing space" be
afforded to freedons of expression. Sullivan, 376 U S. at 270-
71.

In bal ancing these conpeting interests, the Suprene Court
held in the sem nal case of First Anmendnent defamation |aw, New
York Tinmes v. Sullivan, 376 U. S. at 279-80, that public officials
must prove that defamatory fal sehoods relating to their official
conduct were nmade wth actual malice, i.e., with know edge that
the statenments were false or made with reckless disregard of the
t ruth. See also Capital -Gazette Newspapers v. Stack, 293 M.
528, 538-39, cert. denied, 459 U S 989 (1982). That deci sion
was based, in part, on the follow ng | ogic:

"A rule conpelling the critic of official
conduct to guarantee the truth of all his
factual assertions - and to do so on pain of
libel judgnments virtually unlimted in anount
- leads to ... “self-censorship.® ... Under
such a rule, would-be critics of official
conduct may be deterred from voicing their
criticism even though it is believed to be
true and even though it is in fact true,
because of doubt whether it can be proved in
court or fear of the expense of having to do
so."

Sullivan, 376 U S. at 279.
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Since Sullivan, the Supreme Court further defined the
standard of actual nalice. The Court of Appeals laid out this
standard in Stack, 293 M. 539-40:

Actual malice can be established by show ng

t hat : a defamatory statenent was a
calculated falsehood or I|ie "knowi ngly or
del i berately publ i shed"; a def amat ory

statenent was the product of the publisher's
i magi nation; a defamatory statenent was SO
i nherently inprobable that only a reckless
person would have put it in circulation; or
t he publisher had obvious reasons to distrust
the accuracy of the alleged defamatory
statenent or the reliability of the source of
the statenent.

Actual malice cannot be established nerely by
showi ng that: the publication was erroneous,
derogatory, or wuntrue; the publisher acted
out of ill wll, hatred, or a desire to
infjure the official; the publisher acted
negligently; the publisher acted in reliance
on the unverified statenent of a third party
w t hout personal know edge of the subject
matter of the defamatory statenent; or the
publisher acted wthout undertaking the
i nvestigation that would have been nmade by a
reasonably prudent person. Mor eover, malice
is not established if there is evidence to
show t hat the publisher acted on a reasonabl e
belief that the defamatory material was
"substantially correct” and "there was no
evidence to inpeach the publisher's good
faith." (Citations omtted.) (Enmphasi s
added.)

Wien these principles are applied to the instant case, we
conclude that the trial court correctly granted Scranton Tines's
Motion for Sumrmary Judgnent. Even if we assunme that the story
was untrue, as we nust for the purposes of summary judgnent,
Wai cker still could not prove actual malice. The record does not

contain any inferences raised by the undisputed facts that the
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City Paper knew that the contents of its story was fal se or that
it acted in reckless disregard for truth.

In fact the opposite is true; the reporters interviewed
approximately ten witnesses and attenpted to interview Wi cker
hi msel f. Because the investigation was so thorough, the Cty
Paper did not act in reckless disregard for the truth. There was
no evidence that the paper knew that these sources were false.
Most of the sources work for or operate |ongstanding, non-profit,
comunity organi zations. Their criticismof Waicker is nerely an
expression of their opinion and the Gty Paper had no reason to
doubt their veracity. The contents of the article were not "so
i nherently inprobable that only a reckless person woul d have put
it incirculation.”™ Stack, 293 Ml. at 539. It certainly is true
that the story did not put Waicker in a flattering light, but
that is not enough to prove actual mnalice against a nedia
defendant. See G eenbelt Coop. Publishing Ass'n v. Bresler, 398
US 6, 10-11 (1960).

There is nothing in the record, even after considering al
inferences in a light nost favorable to Waicker, to conclude that
the Cty Paper had actual nalice in printing the story;

accordingly, we affirmthe decision of the trial court.

JUDGVENT AFFI RMED

CoSsTS TO BE PAID BY
APPELLANT.



-22-



