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W D. Curran & Associates, Inc. appeals froman order of the
Crcuit Court for Baltinore County that denied appellant's Mtion
to Extend Wit of Execution and granted appellee's, Cheng-Shum
Enterprises, Inc.'s, Mdtion to Rel ease Levy. Three questions are
presented on this appeal, the first of which is a threshold natter.
We restate the issues as foll ows:

| . Did the automatic bankruptcy stay,
whi ch arose as a result of appellee
filing a petition for bankruptcy
relief, preclude appellant from
filing its second Mdtion to Extend
Wit of Execution in the circuit
court?

1. Didthe levy automatically term nate
upon the expiration of the 120-day
extension period contained in the
circuit court's August 10, 1994
or der ext endi ng the wit of
execution?

I11. If the levy did not automatically
expire, did the circuit court abuse
its discretion in determning that
appellant failed to show good cause
for extending the levy further?

As we shall explain nore fully below, we are conpelled to reverse

the judgnent of the circuit court.

FACTS

Foll owi ng a bench trial on Cctober 19, 1993, in a breach of
contract claimin the Crcuit Court for Baltinore County (Kahl
J.), appellant obtained a judgnent and a nmechanic's |ien agai nst
appel l ee for $46,021.88. This Court affirmed the circuit court's

judgnent in an unreported opinion filed March 16, 1995. Cheng- Shum
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Enter. v. W D. Curran & Assocs., No. 851, Septenber Term 1994
(Md. . Spec. App. Mar. 16, 1995).

During the pendency of that appeal, appellant began procedures
to collect its judgnent. Pursuant to appellant's Request for Wit
of Execution, the Sheriff of Baltinmore County I|evied upon
appel l ee' s personal property on Decenber 9, 1993. The parties
state that the sheriff's schedule appraised the value of this
personal property at approximtely $15, 000. The sale of the
property was postponed pursuant to an agreenent between the parties
reached in |ate January, 1994. Under this agreenent, appellee
prom sed to pay appellant an initial sum of $10,000, followed by
subsequent nonthly paynments of $2,500 until the judgment was
satisfied. Appellee paid the initial $10,000, but apparently
failed to make any nonthly paynents.

Much of what transpired next revolves around MAaRYLAND RULE 2-
643(c)(6), which allows a judgnment debtor to request the circuit
court to release property froma |evy where the | evy has existed
for 120 days wi thout sale of the property, unless the circuit court
for good cause extends the tinme. On March 8, 1994, approximately
ninety days after the sheriff levied on the property, in an effort
to preserve the |levy, appellant filed a Motion to Extend Wit of
Execution (hereinafter, "first Motion to Extend") beyond the 120-
day period contained in MRYLAND RULE 2-643(c)(6). On March 11,

1994, however, appellee filed a bankruptcy petition for Chapter 11
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relief in the United States Bankruptcy Court for the District of
Mar yl and.

Appellant then turned to the bankruptcy court for relief,
filing a notion requesting relief fromthe automatic stay so that
appel | ant could proceed on the Wit of Execution. The record is
uncl ear regarding when this notion was filed. |In any event, after
a hearing on July 8, 1994, the bankruptcy court (Derby, J.)
ultimately issued an order on July 19, 1994, nodifying the
automatic stay so that appellant "may present to the Crcuit Court
of Maryland for Baltinore County its Mtion to Extend Wit O
Execution and request the relief granted therein[.]" (hereinafter,
"order nodifying stay"). The bankruptcy court, however, denied
appel lant's request for permssion to sell the property under the
Wit of Execution.

Accordingly, appellant obtained an order from the circuit
court (Kahl, J.) dated August 10, 1994, ordering "that the Wit of
Execution levied in the above captioned matter shall be extended
beyond the 120 day period contained in Rule 2-643(c)., for an
additional 120 days from the [e]xpiration thereof." (Emphasi s
added) !Court to hold that waiting three nonths before filing the
second Motion to Extend is tantanount to a lack of good cause
whi | e si mul taneously arguing that appellant was not even authorized

to file the second Mdtion to Extend. 1In any event, neither Rule 2-

! The italicized |anguage was not in the proposed order
submtted to the judge but was added by him
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643(c)(6) nor Maryland case law requires a judgnent creditor to
file a notion to extend a | evy when the 120-day period cones to an
end. In this case, however, appellant "played it safe" and deci ded
to request an extension prior to a potential notion to release from
appel | ee. We shall not, therefore, condemm appellant for not
t aki ng such non-mandatory neasures immedi ately after the issuance
of Judge Kahl's order extending wit of execution.

Additionally, we reject appellee's argunent that, in deciding
whet her good cause existed, the circuit court was free to consider
the fact that the bankruptcy court denied appellant's request to
proceed with the execution of the wit. W fail to see howthis is
a factor that could denonstrate appellant's |ack of good cause.
From t he bankruptcy court's decision to maintain the status quo and
not to nodify the stay in this regard, it is inpossible to draw any
inference that appellant |acked good cause for not selling the
property. |If anything, just the opposite inference could be drawn
fromthe bankruptcy court's order nodifying stay. Significantly,
that order, in addition to denying appellant's request to proceed
with the wit and allow ng appellant to request the circuit court
to extend the wit, ordered that appellee "continue to maintain
adequate insurance on all of its machinery and equipnent and
| easehold equipnent . . . and . . . shall cause its insurance
conpany to issue an endorsenment nam ng [appellant] as an additi onal
insured on said policy to the extent of its secured claimherein.”

This portion of the order nodifying stay, therefore, clearly
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indicates that the bankruptcy court intended that appellant's
interest in the property remain protected.

W further reject appellee's argunent that appellant's
"recei pt of $10,000 from [appel |l ee] against property appraised by
the Sheriff for only $15,000 . . . was sufficient initself for the
trial court to believe that [appellant] received full value for its
wit and to deny the extension." Appellee seens to suggest that,
by payi ng appell ant an anmount of noney equal to the full value of
the levied property, appellant is entitled to have the property
released. In this regard, appellee contends that it is unfair for
appel l ant to receive $10,000 in cash and be permtted to retain its
levy on the property. This, according to appellee, allows
appellant "a second bite at the apple.”

This argunent evidences a fundanental m sunderstanding of
appel l ee's position as a judgnent debtor. CQoviously, if appellee
paid appellant the full amunt of the judgnment with costs and
interests, there would not be good cause to extend the wit, and
the property would have to be rel eased. See Mb. RULE 2-643(a)
("Property is released from a |levy when the judgnment has been
entered as satisfied . . .") & (c)(1) ("the court nay rel ease sone
or all of the property froma levy if it finds that . . . the
judgment . . . has been satisfied). Appellee, however, has not
satisfied the judgnent. Rat her, appellee has (to the extent of
$10,000) only partially satisfied the judgnent. Just because

appel | ee made a $10, 000 paynent that may happen to approxi mate what
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appel l ee believes to be the actual value of the levied property
does not nean that the property should then be released fromthe
| evy. Appel | ee cannot have its property released from a |evy
nmerely by paying the creditor an anmount of noney equal to the val ue
of the property, where that anmount is short of satisfying the full
j udgnent anount .

Finally, we reject appellee' s argunent that good cause was
absent because the circuit court could have found (based on
appel l ee's counsel's assurances during the notions hearing) that

appellant's position as a creditor would have allegedly suffered

only slightly as a result of the release of the property. Inits
brief, appellee states in a footnote that appellant, "as the
maj ority unsecured creditor, would suffer little actual |oss.”

Sinmply stated, appellant's position as conpared to appell ee's ot her
creditors is not relevant to whether appellant had a good cause
reason for not selling property within 120 days of the property
bei ng | evi ed. Additionally, the harmthat appellant may suffer as
a result of changing appellant's position as a lien creditor and
al l owi ng appel l ee to use the property in its reorganization is nore
appropriately a matter of concern for the bankruptcy court.

Based on the foregoing, we hold that the circuit court abused
its discretion in failing to determ ne that good cause existed to
extend the |l evy under the circunstances of this case. The judgnent
is, therefore, reversed and the case renmanded to the circuit court

with instructions to reinstate the levy on the property in
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accordance with our holding. For future guidance, we note that in
the event appellant fails to proceed diligently with the Wit of
Execution and cause the levied property to be sold within a
reasonable time after having becone legally authorized to do so
(for whatever reason, including but not limted to term nation of
t he bankruptcy proceedings, or nodification of the automatic stay),
appel l ee may present the circuit court with a notion to rel ease the
property fromthe |levy pursuant to Rule 2-643(c)(6). Consistent
with this opinion and our opinion in Joshi, the circuit court nust
grant such a notion, unless appellant successfully denobnstrates
good cause for a further extension. W finally note that our
hol ding only relates specifically to the release of the property

fromthe |l evy under Rule 2-643(c)(6).

JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY REVERSED
AND REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D BY APPELLEE



