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This is a premses liability case. Julie V. Wells and Sandra
N. Pannenton appeal from a decision of the CGrcuit Court for
Mont gonery County (Rupp, J.) granting sunmary judgnment in favor of
appellees David M Polland and Long & Foster Real Estate,
| ncorporated (Long & Foster). Appel lants were injured when an
exterior wooden staircase on which they were standing coll apsed.
The staircase was attached to a beach hone owned by Polland. Long
& Foster had posted a “sale” sign outside of the house. Appellants
filed suit against appellees. Appel l ee Polland filed a cross-
cl aim against Long & Foster. Long & Foster nade a notion for
summary judgnent agai nst appellants and Polland. Polland joined in
Long & Foster’s notion for summary judgnment against appell ants.
Appel lants filed a cross-notion for partial summary judgnent.

On March 24, 1997, the lower court nmade an oral ruling
granting Long & Foster’s and Polland’ s notion for summary judgnment
agai nst appel lants, finding that appellants were trespassers rather
than invitees and that appellees did not engage in wllful or
want on m sconduct or entrapnent. The court determ ned appell ants’
cross-notion for partial summary judgnent to be noot. The order
granting sumrary judgnent in favor of appellees was filed on March
26, 1997. On April 1, 1997, appellants filed a Motion to Alter or
Amend the court’s judgnent. |In a Menorandum Opinion, dated June
24, 1997, the court denied the Mtion to Alter or Amrend.
Appellants filed this tinely appeal raising two issues for our

review, which we refranme bel ow as one question with two sub-issues:
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Did the circuit <court err in granting
appel l ees’ notion for summary judgnent by 1)
ruling that appellants were trespassers rather
than invitees on the property being advertised
for sale, and then 2) ruling that appellees
did not engage in wanton or wllful m sconduct
or entrapnent?
We answer all parts of the question in the negative and affirm

the judgnent of the circuit court.

FACTS

On July 13, 1995, during their sumer vacation in Ocean City,
Maryl and, appellants were injured when the exterior wooden
staircase they were descending fromthe front door of a beach hone
coll apsed. At that tinme, and for the preceding four nonths, Long
& Foster had an exclusive listing to sell the property. Polland
was title holder of the property. Long & Foster posted a “sale”
sign in front of the prem ses that read: “Sale” “Long & Foster
Real tor” “524-7100" —the tel ephone nunber being that of the | ocal
Long & Foster office. Long & Foster had Polland sign a Maryl and
Residential Property D sclosure Statenment (disclosure statenment) on
March 18, 1995. The disclosure statenent indicated to Long &
Foster that Polland was offering the property for sale “as is” and
w t hout representations and warranties by the owner as to the
condition of the property or inprovenents thereon.

Poll and had received several notices about the dangerous

condition of the beach house fromthe Town of Ccean Gty’s Buil ding
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Code Enforcenent O fice. The first witten notice canme in July,
1991, four years before the coll apse of the staircase. The notice
advised Polland that the property in question violated severa
provi sions of the housing code. It specifically advised Polland
that the “STAIR NEEDS TO BE REPLACED.” An Ccean Gty Buil ding Code
Enforcenent O ficer had inspected the staircase and found it
structurally unsound.

On  August 26, 1992, Polland spoke wth Building Code
Enforcenent O ficer Kevin Brown by telephone. At that tine,
Pol  and i ndi cated that he had not been in or seen his building for
five years. In his discussion with Polland, Oficer Brown
specifically alluded to the unsound condition of the stairs.

In March 1993, M chael B. Richardson, an Ocean City Buil ding
| nspector, personally visited the property and subsequently spoke
to Polland or his agent(s) about concerns with the house, including
vagrants entering and exiting the property. Al though this pronpted
Polland to have sone of the w ndows boarded up and door | ocks
repl aced, he never repaired or renoved the stairs.

Long & Foster’s listing agent first visited the property in
March 1995. He wal ked up the outside staircase to the front door
of the property. He testified that the staircase had yellow
“caution” tape draped across the |ower portion. He stepped over it
when he clinbed the stairs. He also testified that there was a

sign nailed to the front of a step of the exterior staircase that
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i ndicated that the property was uni nhabitable. Not wi t hst andi ng
this know edge, Long & Foster posted a “sale” sign on the property
with Polland s permssion and consent. It was this sign that drew
appel lants’ attention to the property.

At the tine of the incident, an Exclusive Listing Agreenent
(agreenment) was in effect between Long & Foster and Polland. It
was pursuant to that agreenment that Long & Foster placed the “sale”
sign in front of the house. In that agreenent, Polland
contractually agreed that he, not Long & Foster, was responsible
for the care, physical condition, managenent, maintenance, and
repair of the property.

In the proceedi ngs bel ow, Long & Foster asserted that it was
only selling the land and not Polland’s hone on the |and.
Neverthel ess, Long & Foster did not use signs that advertised
“acreage” only or “lot for sale” only. The sign Long & Foster used
did not explicitly indicate that viewing of the prem ses was “hby
appoi ntnent only.” After the incident, Long & Foster posted a “No
Trespassi ng” sign on the property.

The incident occurred on Thursday, July 13, 1995, shortly
after 8:00 p.m Appellants had been vacati oni ng since the previous
Saturday at an adjacent rental condom ni um known as the Lazy Whal e.
Appel l ants had becone interested in the possibility of buying a
pl ace at the beach and they had seen the Long & Foster “sale” sign

di splayed in front of Polland s beach house. On the day in
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guestion, the door to the lower |evel of the beach house was open
and had been open all week. That Thursday evening, appellants
di scussed the possibility of buying the beach house and
refurbishing it for thensel ves. Appel lants, wth appellant
Pannenton’s son, Jason, decided to inspect the beach house. They
did not know who owned the house. They did not attenpt to call the
phone nunber on the “sale” sign or to make any other attenpt to
contact Long & Foster about the property before entering the
prem ses.

The “sale” sign and the open ground | evel door were just off
the public sidewalk in front of the property. After observing that
t he house was obvi ously unoccupi ed, appellants and Jason entered
t hrough the lower |evel door and | ooked around. Desiring to see
the main floor, they left the lower level, returned to the public
si dewal k, and clinbed the exterior wooden staircase |leading to the
| anding at the main entrance to the hone. They did not notice any
yel l ow caution tape on the railing or stairs and their access was
not obstructed as they ascended the stairs. The door at the top of
the stairs was ajar, so they pushed it open a little in order to
peak inside what appeared to be a closed-in porch. They did not go
inside but were able to look at the main floor through a w ndow
inside the porch. As they turned to | eave, the exterior staircase

col | apsed.
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Phot ographs taken the day after the stairs coll apsed reveal
that there was no fence or physical barrier around the house or
bl ocking the stairs, but there was yellow plastic caution tape
tied on the handrail of the staircase. Appellants testified that
they did not notice any yell ow tape when they clinbed the stairs.
Bui |l ding I nspector Brown testified that he had wapped the yell ow
caution ribbon around the guardrail and posted an “occupancy
prohi bited” sign on the house prior to the date of the incident.
The photographs taken after the occurrence also reveal an
“occupancy prohibited” sign attached to the house, which was issued
by the Town of Ccean Gty. The investigating officer who responded
to the scene on the day after the incident filed a police report
stating that he found a “yellow piece of caution tape wapped
around the right hand side of the railing” and an “8" X 11" yel |l ow
condemmati on sign that had been stapled to the footing of the top
step at approximately eye Ilevel.” There were not any “no
trespassi ng” signs on the property.

Appel l ants’ suit agai nst appellees followed. After the close
of discovery, appellee Long & Foster filed a Mdtion for Sumrary
Judgnment on appellants’ clains. Appel | ee Pol |l and subsequently
joined in that Mdtion for Summary Judgnent.

After a hearing on the notion, the lower court held that
appel l ants were not invitees, but were trespassers on the property

when the incident occurred. The | ower court held further that,
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since appellees’ actions did not constitute willful or wanton
m sconduct or entrapnent, they did not breach the standard of care
they owed to the trespassing appellants. Accordingly, the court
entered judgnent in favor of appellees. Appellants filed a Mtion
to Alter or Amend Judgnment - Court Decision, which the court

subsequent|ly denied. This appeal followed.

LEGAL ANALYSI S

Motions for sunmmary judgnment are governed by MARYLAND RULE 2-
501, which provides that, “[t]he [trial] court shall enter judgnent
in favor of or against the noving party if the notion and response
show that there is no genuine dispute as to any material fact and
that the party in whose favor judgnent is entered is entitled to
judgnment as a matter of law. ” MRYLAND RULE 2-501(e) (1998). See
al so Bagwel I v. Peninsula Regional Medical Cr., 106 Md. App. 470,
488 (1995), cert. denied, 341 M. 172 (1996) (holding the tria
court to the sanme requirenents as MARYLAND RULE 2-501). To defeat a
motion for summary judgnent, the party opposing the notion nust
present adm ssi bl e evidence to show the existence of a dispute of
material fact. Bagwel I, 106 M. App. at 488. In making its
determ nation, the circuit court nust view the facts and all
i nferences fromthose facts in the |ight nost favorable to the non-

movi ng party. Brown v. \Weeler, 109 Md. App. 710, 717 (1996).
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In Laws v. Thonpson, 78 M. App. 665, 674, cert. denied,

Thonpson v. Laws, 316 Mi. 428 (1989), this Court noted:
The purpose of the summary judgnent procedure
is to dispose of cases where there is no
genui ne factual controversy. Sunmary judgnment
is not, however, designed as a substitute for
trial, but a hearing to determ ne whether a
trial is necessary. “The critical question
for the trial court on the notion for summary
judgnent is whether there exists a genuine
dispute as to a material fact and, if not,
what the ruling of |aw should be upon those
undi sputed facts.”

(Gtations omtted.)

In Clea v. Mayor and City Council of Baltinore, 312 Md. 662
(1988), the Court of Appeals wote that “disposition by summary
judgnent is generally inappropriate in cases involving notive or
intent.” 1d. at 677 (quoting DO Gazia v. County Exec. for Mnt.
Co., 288 Md. 437, 445 (1980)). The Court further explained that,
“even where the facts are undisputed, if +those facts are
suscepti ble to reasonabl e i nferences supporting the position of the
party opposing summary judgnent, then a grant of summary judgnent
is inproper.” Id. (citing D Gazia, 288 M. at 445)(other
citations omtted).

The standard for appellate review of a trial court’s denial of
a notion for summary judgnent requires us to determ ne whether the

trial court was legally correct. Heat & Power Corp. v. Air Prods.

& Chens., Inc., 320 Ml. 584, 590-91 (1990); Barnett v. Sara Lee
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Corp., 97 Md. App. 140, 146, cert. denied, 332 Md. 702 (1993). 1In
so doing, we review the sane material fromthe record and decide
the sanme legal issues as the circuit court. Nationw de Miut. Ins.
Co. v. Scherr, 101 Md. App. 690, 695 (1994), cert. denied, Scherr
v. Nationwide Mut. Ins. Co., 337 Md. 214 (1995).

Recovery in an action for negligence requires proof of sone
duty, a breach of that duty, proximte causation, and danmages.
Fl ood v. Attsgood Realty Co., 92 Md. App. 520, 524 (1992). 1In the
present case, for us to disturb the trial court’s ruling on appeal,
appel  ants nmust show that there was either a genuine dispute as to
a material fact involving at |east one of the above elenents or
t hat appellees were not entitled to judgnent as a matter of |aw
ld. As we shall explain, we perceive no |egally cognizable dispute
as to material fact fromthe record before us. The facts also did
not give rise to a reasonable inference that Polland engaged in
wi |l ful or wanton m sconduct.

It is a venerable principle of Maryland |aw that in negligence
actions the duty or standard of care owed to a person by an owner
or occupier of land is determned by that person’s purpose for
being on the property. Tennant v. Shoppers Food Warehouse M.
Corp., 115 Md. App. 381, 387 (1997); Mech v. Hearst Corp., 64 M.
App. 422, 426 (1985), cert. denied, 305 M. 175 (1986) (citing

Branbl e v. Thonpson, 264 M. 518, 521 (1972)). Maryland nai ntai ns
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the common | aw cl assifications of invitee (i.e. business invitee),
licensee by invitation (i.e. a social guest), bare licensee, and
trespasser. Tennant, 115 Md. App. at 387-88 (citing, inter alia,
Baltimore Gas & Elec. Co. v. Lane, 338 MI. 34, 44 (1995)).! The
hi ghest duty is owed to invitees which, in general, are persons
invited or permtted to enter or remain on one's property for
pur poses connected with or related to business.? Tennant, 115 M.
App. at 388. The owner or occupier nust use reasonable and
ordinary care to keep his premses safe for the invitee and to
protect the invitee frominjury caused by an unreasonable risk
about which the owner knows or could have di scovered, and that the
invitee, by exercising ordinary care for his or her own safety, is
unlikely to discover. Tennant, 115 Ml. App. at 388. A licensee is
one who enters property with the possessor’s know edge and consent
but for his or her own purpose or interest. Mech, 64 Ml. App. at
426. The owner owes no duty to a licensee under the traditiona
comon | aw vi ew except to abstain fromw | Iful or wanton m sconduct

or entrapnent.® 1d. (citing Branble, 264 MI. at 521). The sane

!Lane has since been overruled on other grounds by Baltinore
Gas and Electric Co. v. Flippo, - M. _ , No. 4, Sept. Term
1997 (filed Feb. 18, 1998).

2Consequently, the term “business invitee” is sonetinmes used.

STraditionally, police officers and fire fighters are held to
be |licensees when they enter property in the performance of their
duties. See Southland Corp. v. Giffith, 332 Md. 704, 713 (1993).



- 11 -

standard applies to trespassers, defined as those who intentionally
enter without privilege or consent of the land owner. Id. (citing
Brambl e, 264 M. at 522). “This rule of limted liability to
trespassers permts “a person to use his own land in his own way,
w t hout the burden of watching for and protecting those who cone
there without permssion or right.”” Wgner v. Doehring, 315 M.
97, 102-03 (1989) (quoting W PROSSER, THE LAWCF TorRTs § 58 at 395 (W
KEeToN 5th ed. 1984) (footnote omtted)).

As appel lants assert in support of their contention that they
were invitees, invitee status can be established under two
doctrines: (1) nutual benefit or (2) inplied invitation. Howard
County Bd. of Educ. v. Cheyne, 99 Md. App. 150, 155, cert. deni ed,
Cheyne v. Howard County, 335 Md. 81 (1994). The mutual benefit
theory is typified by the person who enters a business
establi shnment to purchase goods or services. | d. This theory
pl aces great weight on the subjective intent of appellants. 1d.
The court nust inquire: D d appellants intend to benefit the | and
owner in sone manner? As we explain infra, we do not find that
appel l ants were invitees under the nutual benefit doctrine because
the relevant facts and case | aw do not support such a finding.

I n conparison to the nutual benefit doctrine, the theory of
inplied invitation is objective and does not rely on any nutua

benefit. ld. at 156. Rather, it gains its vitality from such
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ci rcunstances as custom the habitual acqui escence of an owner, the
apparent holding out of premses for a particular use by the
public, or the general arrangenent or design of the prem ses. 1d.
(citing Gown Cork and Seal Co. v. Kane, 213 Md. 152, 159 (1957)).
The crux of the inplied invitation theory is the distinction
bet ween nere acqui escence and direct or inplied inducenent. Kane,
213 Md. at 159.

Kane is the sem nal Maryland case on inplied invitation. In
that case, Kane, a truck driver, while waiting for his truck to be
| oaded, left the docking area and proceeded to a snoking roomin

Crown’ s basenent. Since no snmoking was permtted in the docking

area, Kane, |ike nunerous other truckers, habitually accessed the
snmoki ng room during their wait. As he was returning from the
basenent, Kane was struck and injured by a forklift. |In reaching

its holding that there was legally sufficient evidence to take the
issue of inplied invitation to the jury, the Court explicated:

The gist of [inplied invitation] liability
consists in the fact that the person injured
did not act nerely on notives of his own, to
whi ch no act or sign of the owner or occupier
contributed, but that he entered the prem ses
because he was |led by the acts or conduct of
the owner or occupier to believe that the
prem ses were intended to be used in the
manner in which he used them and that such
was not only acquiesced in, but was in
accordance wth the intention or design for
which the way or place was adapted and
prepared or allowed to be used.
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ld. at 160 (quoting Kalus v. Bass, 122 M. 467, 473 (1914)
(citation omtted)).

Based on this rationale, the Court found that, because the
roomwas set aside for snoking, its |location was made known to the
plaintiff by Crown enpl oyees on two prior occasions, the roomwas
habitual |y used by truckers, this use was known by the foreman, and
t he absence of any notice to plaintiff that the roomwas solely for
enpl oyees led to the conclusion that there was legally sufficient
evidence to instruct the jury on inplied invitation.

More recently, in Doehring v. Wagner, 80 Ml. App. 237, 244
(1989), and Wodward v. Newstein, 37 MI. App. 285, 293 (1977), we
have discussed the view of the Kane Court in light of the
Rest at ement (Second) of Torts 8 332 coment c¢ (1965), “Factors
inportant in determning invitation,” which states that “the
inportant thing is the desire or willingness to receive that person
whi ch a reasonabl e man woul d understand as expressed by the words

or other conduct of the possessor.”

As noted supra, appellants in the instant case contend that
they were invitees on the property. Although they concede that
they did not seek permssion to enter and that they were not

expressly invited to enter the property, they assert that they were
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invitees under both the mutual benefit and inplied invitation
doctri nes. Appel l ees, of course, disagree with appellants’
position, as do we.

As we noted above, an individual nmay be considered an invitee
by operation of the nutual benefit doctrine if “the individual on
the premses was present for the nmutual benefit of owner and
visitor and not acting solely for his own personal pleasure or
benefit.” Wodward, 37 M. App. at 292 (footnote omtted). In
that case, this Court went on to say, however, that “[a]pplication
of the nutual benefit theory generally involves the conduct of a
busi ness by the possessor of land.” 1d. at 293. Appellants have
cited no Maryland cases that have applied the nutual benefit
doctrine to a situation in which the possessor of |and was not
conducting sone sort of retail or commercial business thereon at
the tinme of the accident.

| nst ead, appellants cite both Wodward and Cheyne in support
of their contention that the nmutual benefit doctrine applies beyond
the retail and commercial business settings. In both of those
cases, however, this Court found that the nmutual benefit doctrine
did not apply. Nevert hel ess, appellants argue that the nutual
benefit doctrine applies because they were interested in
“inspecting [the house] with a view toward determ ning whether this
was a beach house which they would be interested in purchasing as

a summer honme.” Simlarly, in Wodward, individuals were standing
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on the exterior staircase of a hone when it collapsed. Two of the
injured individuals stated in their depositions that “they had no
specific interest in purchasing the property but that they would
have considered it if they |iked what they saw.” Wodward, 37 M.
App. at 292 n. 8. Nonet hel ess, this Court found that the nutua
benefit doctrine did not apply in Wodward.

Cases in which the nmutual benefit doctrine has either been
found to apply or found to be a question for the jury, involve
Situations in which a clear benefit to the | and owner was invol ved.
See generally, Austin v. Buettner, 211 M. 61, 66-68 (1956)
(plaintiff fell when entering a tavern for the purpose of
soliciting business of his enployer); Peregoy, Use of Hinself &
d obe Indem Co. v. Wstern Maryland R Co., 202 Md. 203, 207-09
(1953) (enployee of building materials dealer, a patron of the
railway, was injured while |oading sone materials fromthe storage
space on the railway that it had allowed the enployer to use for
twenty-five years); Kane, 213 M. at 156-59 (an enployee of a
trucki ng conpany who was at the warehouse to pick up a |oad was
injured at the warehouse while returning fromthe snoking roon)

In this case, appellants entered Polland s property after
observing that it was wuninhabited and w thout any express
perm ssion. Just as in Wodward, it seens that appellants had no
specific interest in purchasing Polland s particul ar property, but

woul d have considered it if they liked what they saw. I n ot her
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words, they were not specifically intending to benefit Polland by
t heir conduct.

Next, appel |l ants anal ogi ze between the open ground | evel door
of the beach house and a retail store’s open door, which is “truly
and invitation during regular business hours.” Wodward, 37 M.
App. at 293. W find the analogy illogical. Appellants testified
that Polland’ s prem ses had appeared to be unoccupied all week and
was apparently unoccupied on the day of the incident.
Consequently, unlike a retail store with open doors, there was no
one present to consent to appellants’ entry on the property, or to
assist theminside. An unoccupied house with an open basenent door
and a “sale” sign out front, and nothing nore, is sinply not
anal ogous to a retail store with a staff present to wel cone and
assi st potential customers. Rat her, appellants’ entry into the
unoccupi ed beach house is anal ogous to entering a retail store that
has cl osed for the day.

It is unreasonable to suggest that every tine an owner or rea
estate conpany places a “sale” sign outside a house, the owner or
conpany are “inviting” people to cone in, and we are hesitant to
hol d as such.* 1f, however, the owner or real estate agent or both

are having an open house or conducting tours, then perhaps an

‘I ndeed, if a person puts a “sale” sign in the window of an
aut onobil e and | eaves the door unlocked, that does not nean that
any person wal king down the street who clains to be interested in
purchasi ng the car can just open the door and get in.
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anal ogous situation would be present. To hold otherwi se woul d nean
that anytinme an owner puts a property up for sale and posts a
sinple “sale” sign in front of the property, the public-at-I|arge
woul d be free to enter the property at anytime of the day or night
with the benefit of being an invitee rather than a trespasser.

Appellants also argue that they are invitees under the
doctrine of inplied invitation. Appellants, however, could not be
accorded invitee status under the inplied invitation doctrine
unl ess they showed that either of appellees customarily permtted
potential buyers to enter upon the property w thout prior notice to
appellees and, that in reliance on that know edge, appellants
entered the property. Alternatively, appellants could show that
t he beach house was designed or constructed in such a fashion as to
encourage the public to clinb the exterior stairway, such that a
legal right to enter onto Polland’ s property could objectively be
inferred. The facts do not support a finding that appellants were
invitees under either option of the inplied invitation doctrine.
We expl ai n.

It is wundisputed that during their stay in Ccean City
appel l ants never observed any other unacconpanied potenti al
purchasers enter Polland s house. |Indeed, they did not observe any
activity at the house. Al t hough appellants argue that the fact
t hat the house was unoccupied was reason to believe that it was

perm ssible for themto enter the prem ses, we are not persuaded
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that that was a reasonable inference. W believe that the | ack of
activity observed by appellants reasonably permts but one
inference, i.e., that appellees did not custonmarily allow potenti al
buyers to enter the property unacconpani ed, w thout prior notice,
and w t hout express perm ssion.

In an attenpt to buttress their contention that they were
i nvitees, appellants assert that the design of the house, with only
the exterior staircase leading to the main entrance, the basenent
door wi de open and the main door ajar and, a "sale" sign, gives
rise to an inplied invitation. W disagree.

Houses simlar in design to the one in question are
comonpl ace in Ccean City. Although the stairs adjoined a public
sidewal k, they were part of the privately owned beach house. W do
not consider the "sale" sign an invitation to conme onto the
property. Rather, it nmerely notifies those who may see it that the
property is for sale and it provides a phone nunber for the realtor
who may then make arrangenents to view the property. Appellants
have cited no Maryl and cases that recognize the right to enter the
private property of another based solely on the fact that the
property is for sale. As for the open doors, we noted in Mech, 64
Md. App. at 427, that, “[e]ven in an urban setting, the presence of
an open gate leading to an unmarked | ot, does not, in our view,
i ndi cate acquiescence to intrusions, let alone inducenent [to

enter]”.
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The parties have cited only two Maryl and cases that even refer
to a “For Sale” sign posted on property. Neither case supports the
proposition that such a sign, wthout nore, is to be construed as
an invitation to enter the property. The first case, Carroll v.
Spencer, 204 M. 387 (1954), addressed the |egal status of two
young boys who were injured while engaging in a nud ball fight
inside a hone under construction. In their suit against the
builder, plaintiffs alleged that, since the builder had posted a
“For Sale” sign, an invitation was extended for the public to enter
and i nspect the property. The Carroll Court stated: “Whatever the
effect of the for sale sign as an invitation to prospective
purchasers, clearly it was not an invitation express or inplied,
for children to cone and play on the property.” ld. at 393
Consequently, Carroll sidesteps the issue presented in the instant
case.

The second Maryl and case, Wodward, 37 Ml. App. 285 (1977),
with a simlar fact pattern to the instant case, involved an action
brought by individuals who sustained personal injuries when the
deck of a hone believed to be for sale collapsed underneath them
In upholding the trial court’s grant of a notion for summary
judgnent, finding that the injured parties were trespassers as a
matter of |law, the issue on appeal was whether the conduct of the
owner or his real estate agent created the inpression that the

plaintiffs could enter the property without permssion. Plaintiffs
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argued that they were invitees as a result of the owner or
realtor’s allegedly inplied invitation <created by previous
advertisenents for sale and the owner’s previ ous acqui escence in
showi ng the property on eighteen prior occasions. Noting that the
advertisenents for the property were “grossly out-of-date” and did
not provide the property’'s address, that no “For Sale” sign was
posted on the property, and that the owner had previously
acqui esced to eighteen prior escorted show ngs of the property, the
Whodward Court held that no inplied invitation to enter the
property was created. The Court found support for its decision in
a review of the follow ng cases fromother jurisdictions.

I n Mortgage Conm ssion Servicing Corp. v. Brock, 60 Ga. App.
695, 4 S. E 2d 669 (1939), in response to a newspaper adverti senent
and without first contacting the realty agency, the plaintiff fell
down a flight of stairs in a dark hallway as she attenpted to
i nspect the premses. In upholding the trial court’s dismssal of
the conplaint, the Brock Court stated:

Clearly it [the advertisenent] contains no
express invitation to the public to inspect

any of t he prem ses listed in t he
advertisenment, and candor requires the view
that it holds out no inplied invitation. It

merely calls the attention of the reader to
the fact that certain unfurnished apartnents
are available for leasing . . . . There is not
in the body of the advertisenent, at its
beginning or at its end, any statenent from
which the inplication could reasonably be
drawn that any interested party was at |iberty
to proceed . . . to inspect the apartnents
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The only reasonable construction to be
pl aced upon it is that the owner, through his
agents, was informng the public of certain
prem ses which were available for |easing at

named rentals, and that if anyone was
interested he was invited to conmunicate with
Draper-Onens Co. [the agent] . . . . The

insertion of the particular advertisenent
w thout an express invitation does not,
therefore, carry with it the inplication that
the reader was invited to i nspect the prem ses
wi t hout first communi cati ng W th t he
[realtor].”

Wbodward, 37 Md. App. at 295-96 (quoting 4 S.E. 2d at 672).
Simlarly, the Wodward Court exam ned the facts and hol di ng
of WIlkie v. Randol ph Trust Co., 316 Mass. 267, 55 N E. 2d 466
(1944). In that case, the defendant |isted the property for sale
with arealtor and a “For Sale” sign was placed in a front w ndow.
After plaintiffs contacted the realtor, obtained the house keys,
i nspected the property, and returned the keys, the plaintiffs
returned to the house and, while standing on the back door
platform the railing gave way and injuries occurred. After noting
that an invitation has its limtations, the WIkie court stated:

The building was closed so far as the
reception of prospective buyers was concer ned.
This condition of the property, even though it
was on the market for sale, would not
constitute an invitation to the general
public, or even to those who m ght be desirous
of becom ng owners, to enter upon the prem ses
for the purpose of inspecting themw thout any
consent or any further action by the owner

The situation is entirely different fromthat
of a storekeeper, the maintenance of whose
shop creates a continuous invitation during
t he usual business hours to all nenbers of the
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public who desire to trade with him Her e

the owner retained the right to select the
persons who should go wupon the Iland and
exam ne the house. Even though the plaintiffs
were still considering the purchase of the
property when they nmade the second visit, they
did not acquire the status of invitees in the
absence of sone conduct upon the part of the

def endant which induced them to make this
visit.

Wodward, 37 Mi. App. at 296 (quoting 55 N E.2d at 467-68).

Whil e considering a “For Sale” sign to be one factor to be
considered, the Court in Wodward found that the prospective
purchasers entered the property without an express or inplied
i nvitation. Consequently, the Court reasoned they were
trespassers, or at best, bare licensees, and therefore, were owed
only the duty to refrain from willful or wanton m sconduct.
Wodward, 37 Md. App. at 297. The Court did not hold that a “For
Sal e” sign constituted an inplied invitation to enter and inspect
the premses or that if one were posted in that case that the
prospective purchasers would be deened to be invitees.

As we noted above and the Brock Court reasoned, the only
reasonabl e interpretation that can be made about the Long & Foster
signin this case is that Polland, through Long & Foster, intended
to sell his property and that all interested purchasers should
contact Long & Foster. In other words, the “sale” sign provided

information, not an invitation. Therefore, appellants were not

invitees, and the trial court was correct in its ruling.



Finally, appellants argue that the circuit court erred when it
determned as a matter of l|law that appellees did not engage in
w | lful or wanton m sconduct or entrapnent. As to this notion, we
di sagree with appellants because there is no evidence which
supports a reasonabl e inference that either of appellees engaged in
willful or wanton m sconduct or entrapnent.

There is a distinction between “wllful” and *“wanton”
m sconduct . WIlIlful msconduct is perfornmed with the actor’s
actual know edge or with what the |law deens the equivalent to
actual know edge of the peril to be apprehended, coupled wth a
conscious failure to avert injury. Doehring, 80 MI. App. at 246
(1989). By contrast, a wanton act is one performed with reckl ess
indifference to its potential injurious consequences. |d. The term
“wanton” generally denotes "conduct that is extrenely dangerous and
outrageous, in reckless disregard for the rights of others.” Mech,
64 Md. App. at 428-29.

As stated supra, “disposition by summary judgnent is generally
i nappropriate in cases involving notive or intent.” Cea, 312 M.
at 677 (quoting DI Gazia, 288 M. at 445). See al so Nationa
M crographics Systems, Inc. v. OCE-Industries, Inc., 55 M. App.

526, 544 (1983), <cert. denied, OCE-Industries, Inc. v. Nat.
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M crographics, 298 Ml. 395 (1984) (citing Berkey v. Delia, 287 M.
302, 324-26 (1980), for the proposition that whether a party’s
notive or intent anounts to nmalice is generally a jury question).
“[El]ven where the facts are undisputed, if those facts are
suscepti ble to reasonabl e i nferences supporting the position of the
party opposing sumrary judgnent, then a grant of summary judgnent
is inmproper.” Cea, 312 Ml. at 677 (citing DO G azia, 288 M. at
445) (other citations omtted).

We note that Long & Foster contends that it owed no duty to
appel  ants because it was not an owner or occupier of the property
in question. Assumng wthout deciding the issue, however, that
Long & Foster did owe such a duty to the trespassing appellants,
such a duty, if any, logically should not be nore stringent than
the duty owed by the owner or occupier of the land in this case.
In other words, the maximum duty, if any, owed by Long & Foster
toward appellants would be not to injure or entrap wllfully or
wantonly the trespassi ng appel | ants. In this case, the facts and
the reasonable inferences therefrom do not support a finding of
such conduct on the part of Long & Foster.

Al t hough questions of notive and intent i.e., whether there
was Wl I ful and wanton m sconduct, are generally left to a jury,
when there is no evidence of willful or wanton m sconduct on which
to base the question, summary judgnent is appropriate. Long &

Foster contractually agreed with Polland to |ist the property for
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sale. Pursuant to that agreenent, Long & Foster placed a “sale”
sign in front of the property with the conpany’ s phone nunber on
it. Also pursuant to the agreenent, Polland had sole
responsibility for the care, nmintenance, and repair of the
prem ses. As expl ained above, the “sale” sign in this case was not
an invitation to enter the prem ses. Long & Foster was not
conducting an open house or giving tours of the property. The
house was obvi ously vacant.

Furthernore, when a Long & Foster agent inspected the
prem ses, he observed the yellow “caution” tape on the stairs and
t he “uni nhabi tabl e” sign. Al though the agent stepped over the tape
and ignored the sign, he testified that he did so because he
bel i eved he shoul d i nspect the property in order to see what Long
& Foster would be selling. In light of the facts, it was not
willful or wanton m sconduct for Long & Foster not to put up a “no
trespassing” sign or a sign that indicated that only the |ot was
for sale.

| ndeed, imediately after inspecting the prem ses and before
listing the property for sale, Long & Foster advised Polland to
tear down the house because it believed that whoever bought the
property would need to tear down the house anyway. The advice to
tear down the house was in accordance with the contractual
agreenent between appellees that Polland be responsible for

mai nt enance and repairs.
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As there was no evidence that Long & Foster engaged in wllful
or wanton m sconduct or entrapnent, sunmary judgnment was properly
granted in its favor.

As to Polland, his duty toward appellants is clear. Because
they were trespassers, Polland had a duty not to injure or entrap
them willfully or wantonly. Mech, 64 M. App. at 426. A | and
owner does not have a duty to nake the |and safe for trespassers or
to warn trespassers of any potential dangers that may |ie therein.
See Macke Laundry Serv. Co. v. Wber, 267 M. 426, 429-32 (1972)
(contrasting the duty of care owed to an invitee as opposed to a
trespasser). As stated above, the question of whether soneone’s
actions were willful or wanton is generally left to a jury, unless
there are no facts, or reasonable inferences that can be drawn
therefrom that support a finding of willful or wanton m sconduct.

In the instant case, there are no facts that support or give
rise to a reasonable inference that Polland engaged in willful or
want on m sconduct as a matter of law. Al though Poll and knew about
t he dangerous condition of the stairs four years prior to the
incident and did not repair or renove them this inaction does not
give rise to a reasonable inference of a reckless indifference to
the potential for injurious consequences.

Regardl ess of how the standard for trespassers is defined, a
review of Maryland case |law reveals that liability for injury to

trespassers is inposed only in those cases in which the | and owner
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has engaged in conduct calculated to or reasonably expected to | ead
to injury of the trespasser. Doehring, 80 M. App. at 246 (1989).
The follow ng cases illustrate just how deliberate the | and owner’s
conduct nust be in order to be considered wllful and wanton
m sconduct .

I n Doehring, the |and owners hung a chain between two posts
erected on each side of their driveway with the intention of
i npedi ng notorcyclists fromusing their driveway to gain access to
a dirt path. ld. at 240-41. The |and owners were aware that
nmotorcyclists frequently used their driveway in this nmanner at al
hours of the day and night. Id. One night, the plaintiff drove
his notorcycle onto the driveway at a high speed. 1d. at 241. The
plaintiff hit the chain and suffered fatal injuries. 1d. W held,
as a matter of law, that erection of the chain did not constitute
willful or wanton m sconduct. Id. at 249. See also Carter v.
Baltinore Gas & Elec. Co., 25 Md. App. 717 (1975) (sanme result on
simlar facts except that accident occurred during the day).
Moreover, in Carter, “[we attributed no significance to the
conpany’s failure to post warning signs, or to the ‘virtually
i nvisible’ appearance of the cable or to the fact that the conpany
was aware of frequent trespassing across the driveway by children.”

Doehring, 80 MI. App. at 248.
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In Branble, 264 Ml. at 526, and Mech, 64 Md. App. at 428-29,
the Court of Appeals and we, respectively, held, as a matter of
law, that the defendant |and owners were not liable for injuries
sustai ned by i nadvertent trespassers who were attacked by the | and
owners’ unrestrai ned guard dogs, that were known by the owners to
be vi ci ous.

In Carroll v. Spencer, 204 Ml. 387 (1954), the plaintiff was
an eight-year old child who fell into a hole in the floor of a
partially constructed house. There were no barriers preventing him
and his conpanions from entering the house, nor were there any
signs warning themnot to enter. The Court of Appeals held that
there was no liability as a matter of |aw.

In State v. Longeley, 161 Ml. 563 (1932), it was all eged that
t he defendant owned an abandoned quarry that was unfenced in
violation of a local ordinance. ld. at 564- 66. It was all eged
that the quarry was located in a densely populated area, was
accessible to children, and was filled with water. 1d. at 565. It
further was all eged that the owners of the quarry knew that young
children constantly played in and about the quarry and that no
war ni ngs were posted. 1d. The Court of Appeals held as a matter
of law that the quarry owners were not |iable for the drowning
death of a twelve-year old boy. 1In so ruling, the Court declined

to adopt the attractive nui sance doctri ne.
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In Herring v. Christensen, 252 M. 240, 241-42 (1969), the
Court of Appeals declined to adopt the attractive nui sance doctrine
to save the claimof a three-year old plaintiff who wandered onto
t he defendants’ unfenced premses, and was injured in a trash fire
that the defendants mai ntai ned on the property.

In Barnes v. Housing Auth. of Baltinmre Cty, 231 M. 147
(1963), the three-year old plaintiff fell into an uncovered,
concrete access well located in the housing project in which he
l'ived. The well was located just eighteen inches from a paved
wal kway that led to a playground. ld. at 150. When the child
strayed fromthe wal kway, he ceased to be an invitee, and could not
recover. |d. at 152.

In Benson v. Baltinore Traction Co., 77 Ml. 535 (1893), it was
al l eged that the president of Baltinobre Traction Conpany® granted
perm ssion to a school graduating class to visit the conpany’s
power house. An enployee showed the plaintiff and his classmates
t hrough the ground fl oor and basenent of the powerhouse, pointing
out certain machinery and warning of its dangers. |d. at 538. He
then left the group and instructed them to |ook around for
t hensel ves w thout warning themof any further dangers. 1d. Wile

| ooki ng around, the plaintiff fell into an uncovered vat of boiling

°I't is this Court’s understanding that the Baltinore Traction
Conpany was a cable car conpany that operated cable cars between
Druid H Il and Patterson Parks.
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water that was flush with the floor and |ocated in a poorly |ighted
area of the building. The trial court sustained the defendant’s
denurrer, and the Court of Appeals affirned.?®

In each of these cases, except perhaps Benson, in which the
injured party was a bare |icensee, trespassers had access to the
defendants’ property, and it was foreseeable that a trespasser
woul d be injured by a condition | ocated on the property. |In many
of the cases, there was actual know edge that trespassers were on
the property or routinely used the property. Wth the exception of
Longel ey, each of +the <cases involved a danger that was
affirmatively created by the | and owner. Moreover, it appears that
i n each case danger could have been averted w thout much effort or
expense. Yet, in none of the cases did the |and owner’s conduct
meet the wanton or willful standard. Considering the overwhel m ng
authority, Polland s conduct, while arguably grossly negligent,
sinply does not rise to the | evel of wanton or wllful.

| ndeed, Polland did not want trespassers on the property in
guestion, and did not expect anyone to attenpt to visit the
obvi ously vacant property. There was evidence that Polland had
arranged, at sone point, for sonme of the wi ndows to be boarded up

and the locks to be repaired or changed in order to keep out

6Al t hough the plaintiff in Benson was a bare |icensee, as
opposed to a trespasser, the Court appeared to presune that the
same standard of care is owed to each. See Benson, 77 Ml. at 541-
44 (“The vat was . . . in no proper sense a man trap.”).
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vagrants. At sonme point before the incident, a city official or
officials placed yellow “caution” tape across the stairs and
affixed a yellow “uninhabitable” sign to them Al though it is
uncl ear whether Polland knew of the “caution” tape and the
“uni nhabi tabl e” sign, a reasonable inference is that he knew,
because city officials infornmed him of the dangerous conditions
subsequent to their inspections. The trial court was legally
correct when it determ ned that Polland s conduct was not wil|ful

and wanton and granted sunmary judgnent in his favor.

JUDGMVENT OF THE CIRCU T COURT
FOR MONTGOMVERY COUNTY
AFFI RVED.

COSTS TO BE PAI D BY
APPELLANTS.



