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Appellant Mary S. Welsh was granted a Judgnent of Absolute
Di vorce from appellee Tinothy E. Welsh in the Grcuit Court for
Carroll County on Septenmber 27, 1999. Appellant initially filed
an action for divorce on grounds of adultery in the spring of
1994 in the Circuit Court for Howard County. The case was
subsequently transferred to the Crcuit Court for Carroll County
in June 1994 because all of the circuit court judges sitting in
Howard County recused thenselves.!? Appel lee filed a
counterclaim for divorce on grounds of a two-year separation.
The court ordered that appellee pay appellant $500 per week as
pendente lite alinony and permt her use of a condom nium owned
by the parties. On Decenber 6, 1996, appellant filed an
interlocutory appeal protesting three rulings on notions nade by
the court. W filed an unreported opinion in the matter, Wl sh
v. Welsh, No. 103, Septenber Term (COctober 15, 1997), and
thereafter the case proceeded to trial on the nerits on each
parties’ amended conplaint in March 1999 and again in June 1999.
The circuit court’s Judgnent of Divorce was issued on Septenber
27, 1999 and both parties filed separate Mtions to Alter or

Amend Judgnent on Septenber 6 and 7, 1999, respectively. The

lAppel | ee had previously been a Howard County Assi st ant
State’s Attorney and the County Solicitor and thereby was well
known to nenbers of the Howard County bench.
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court denied both notions on October 26, 1999 and this appea
ensued.

Appel |l ant raises five questions for our review and appellee
filed a cross-appeal raising six questions. Because sone of
t hese questions address the sane issues we |ist them together,
rephrased and renunbered as foll ows:

l. Did the circuit court err in denying appellant
al i nony?

1. Did the circuit court err in denying either party
an award of attorney’'s fees?

L1l Did the circuit court err in calculating the
nmonetary award to appellant and denying
appel |l ee a nonetary award?

V. Did the circuit court err in granting appellee an
award of devel opment fees relating to the marital
real property?

V. Did the circuit court err in granting appellant
an award of one-half of the attorney’'s fees
appell ee expended in another | awsui t usi ng

marital funds?

VI. Did the circuit court err in granting appellant
one-half of appellee’'s retirenment on an “as, if,
and when” basis?

VII. Did the circuit <court err in ordering
appellant liable for any future judgnent or
settlement relating to possible litigation

wi th the Bassler Hunt Partnership?

VI, Did the circuit court err in allowing the
court-appointed trustee to retain the sane
powers concerning the sale of the narital
home and an acconpanying building as set
forth in an Order dated August 31, 19957
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IX. Did the circuit court err in vacating the Oder
of Decenber 2, 1996 after the interlocutory

appeal, thereby violating the mandate of this
Court ?

XI. Didthe circuit court err in granting appellant a
di vorce based on a two-year separation, instead

of awarding the divorce to appellee?
We answer questions one through six and eight through ten in the
negati ve and question seven affirmatively, thereby affirmng in

part and reversing in part the judgnent of the circuit court.

FACTUAL BACKGROUND

The parties were married in 1961 and four children were born
of the marriage, all of whom are now enanci pat ed. In 1972, the
couple purchased a twenty-two acre property with a twenty-two
room manor honme known as Font Hill Manor Farm (Font Hill), wth
acconpanying buildings, one of which is known as the Dairy
Barn/ Chilling House, which appellee uses as an offi ce.

Appellee is sixty-one years of age and holds an
under graduat e accounting degree and a | aw degree. From 1961 to
1966 he worked for the Internal Revenue Service while earning
his |aw degree and thereafter he opened his own |aw practice.
From 1969 to 1973, appell ee was enployed as an Assistant State’s
Attorney for Howard County and, from 1979 through 1987, he was

the Howard County Solicitor. He taught Dbusiness, law, and
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accounting courses from 1968 to 1996 at Catonsville Conmmunity
College in Baltinmore County. Additionally, he holds a real
estate broker’s license and is president of the Wl sh Conpany,
of which he owns eighty-five percent; the couple s only daughter
owns fifteen percent. The value of appellee’s stock in that
conpany is a reported $1, 062. 50.

Appellant is fifty-nine years of age and holds a high school
degree with one year of practical nursing training. She has not
worked in the nursing field for thirty-five years and primarily
cared for the children and marital home throughout the narriage.
After leaving Font Hill on April 10, 1994, appellant filed for
di vorce. The case was subsequently transferred fromthe Crcuit
Court for Howard County to the Circuit Court for Carroll County.
In May 1996, the court ordered that appellee pay appellant $500
per week in pendente lite alinony and also provided that she
occupy a condom nium known as Vantage Point, owned by the
couple, with expenses for that dwelling to be paid by the court-
appoi nted trustee. Appel l ee continued to reside in the Font
H Il hone.

In 1993, the marital property was rezoned into three
parcel s. The first parcel (Section One) consisted of ten
single-famly dwelling lots; the second parcel (Section Two)

consisted of twenty-six single-famly dwelling lots, including



- 5 -
the Dairy Barn/Chilling House; the third parcel (Section Three)
consi sted of 3.32 acres on which the Font Hill hone was | ocat ed.
The parties entered into a contract in 1994 to sell the lots in
Section One and received a total of $923,927.50. I n February
1999, the parties entered into a contract to sell the lots in
Section Two, for which they received a total of $1,812,500.

Additional facts will be provided as they becone relevant

to our discussion of the issues raised in this appeal.

DI SCUSSI ON

Appel lant first contends that the court erred when it denied
her request for permanent alinony. She explains that, despite
the proceeds received fromthe sale of the lots on the Font Hil
property and from the eventual sale of the Font H Il narital
home, she is not in a position to beconme self-supporting.
Additionally, she <contends that appellee is in a superior
financial position due to various tax benefits he wll receive
and, t herefore, the parties’ financi al status wll be
unconsci onably di sparate, thus warranting an award of alinony.

Appellant first argues that the court could have awarded
appel l ant the divorce based on her clains of adultery because

she provided sufficient evidence to prove appellee’s adulterous
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activities. In its opinion, however, the court specifically
states that appellant’s evidence “failed to establish the
di sposition and opportunity to commt adultery required by
Pohzehl v. Pohzehl, 205 M. 395, 109 A . 2d 58 (1954) and its
progeny.” W note that the court went on to conclude
specifically that, at trial, appel l ee conceded that his
relationship with a wonan had progressed to a sexual one after
the parties had separated.

It is ultimately up to the court, based on its fact finding,
to declare the grounds for divorce. It is not reasonable that
the court be obligated to grant the divorce on the grounds
requested when the judge is nore persuaded that it is nore
likely than not that other grounds for the divorce are nore
justified. The court explained in its opinion that it found
that the relationship between appellant and appellee had
deteriorated long before appellant actually left the narital
home in April 1994. | ndeed, the court conmments that the couple
did not have sexual relations for nearly two decades and opi nes
that the nmarriage evolved into one “of convenience.” Al t hough
appel | ee acknowl edged having sexual relations with another wonman
while the couple was separated, it is clear that the court was
not satisfied by the -evidence presented that appellee had

engaged in adulterous activities while the couple was still
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living together. Even nore significant, the court did not
believe that appellee’'s relations with another woman were, in
fact, the reason for the break up of the marriage. Based on the
evi dence presented, we do not perceive any error in the court
awar di ng appellant the divorce based on a two-year separation,
rat her than adultery.

Appel l ant apparently argues the issue of adultery in the
hopes that a divorce based on those grounds would favor an award
of indefinite alinony. The Court of Appeals, however, has
specifically held that alinmony is “never a punitive neasure.”
Danzi nger v. Danzinger, 208 M. 469, 474 (1955). Adultery is
merely one factor to be considered when the court addresses an
award  of alinony in determning the <circunstances that
contributed to the breakup of the marriage. M. CobE (1999 Repl.
Vol.), Fam Law (F.L.) 8§ 11-106(b)(6). What is significant in
the instant case is the court’s evaluation of this factor. Its
opinion states that “[t]estinmobny revealed that the parties’
relationship had deteriorated |ong before [appellant] left the
marital home in April of 1994.” Despite appellant’s attenpts to
enphasi ze appellee’s adulterous Dbehavior, the court was
convinced that the relationship between the parties did not end
because of any adulterous activities on the part of appellee.

The trial court is in the best position to observe the w tnesses
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and judge their credibility; as we see it, the court’s analysis
of the deterioration of the parties’ relationship was not
clearly erroneous. See Md. RULE 8-131 (2000).

Appel l ant additionally contends that the court erred in
failing to award alinony because it ignored the criteria set
forth in F.L. 8 11-106. To the contrary, the court separately

enunci ated each of its findings under a heading for each factor

to be considered. The court stated that, “[a]fter careful
consideration of all the factors necessary for a fair and
equitable alinony award determnation, including the above
factors, t he [c]ourt decl i nes to awar d [ appel | ant ]

rehabilitative or indefinite alinmony, primarily due to the
significant amount of assets involved in this case.” It is not
mandatory that the court provide a formal checklist of each
factor, as was provided in the instant case. Gl | agher v.
Gal | agher, 118 M. App. 567, 586 (1997), cert. denied, 349 M.
495 (1998). The court nust, however, denonstrate consideration
of the required factors. 1d. The court clearly nmade the proper
consi derations as mandated by the statute and beyond. W cannot
say it abused its discretion.

In its evaluation of factor one —“the ability of the party
seeking alinony to be wholly or partly self-supporting” — the

court wote:
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The parties to the actions have substantia

personal assets. Both parties received a

significant anmount of noney from the Pulte

Cont r act of Sal e, and Wil | receive

addi tional large suns of noney from the sale

of the marital home and [Clhilling [H ouse.

The [c]ourt therefore finds that [appellant]

has the ability to be wolly self-

supporti ng.
The court found under factor two —“[t]he time necessary for the
party seeking alinony to gain sufficient education or training
to enable that party to find suitable enploynent —that, “based
upon the substantial assets involved in this case, [appellant]
may not need to seek enploynment.” The court also observed that
appel lant’s financi al statenent revealed that her nonthly
expenses were mnimal. Appel l ant contends that these findings
are erroneous and that the court did not properly take into
consideration the tax benefits derived by appellee, not
avai l able to appellant, and that the evidence showed that she is
clearly not self-supporting.

Appel l ant  explains that, because appellee continued to
occupy the marital honme, he will be entitled to a significant
tax benefit. That benefit, in conbination wth other tax
benefits, will result in appellee realizing a tax exenption of
about $600, 000, whereas appellant will not receive any such tax

exenptions for the noney she received or will receive for the

sale of the marital honme or the other inconme generated to her
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for the sale of the couple’s marital real property. Appel | ant
contends that, as a result of these tax benefits, her income
w Il be unconscionably disparate from appellee’s incone and he
will be able to afford alinobny and, therefore, she is entitled
to an award of indefinite alinony. W disagree.

Fam |y Law Article 8 11-106(c) provides that the court may
award indefinite alinmony in only two circunstances. The first
addresses the infirmty or disability of one of the parties,
which is inapplicable here. The second applies when the party
seeking alinony mnmakes as nuch progress as possible toward
becom ng self-supporting and, despite those efforts, t he
parties’ respective standards of living will be unconscionably
di spar at e. The fact that appellant will not receive the sane
tax benefits as appellee does not necessarily mean that their
standards of living wll be unconscionably disparate. Nor does
the fact that appellant would be in a position to afford alinony
mean the court wll order it.

The court determ ned that the anounts appellant received in

the contract for the devel opnent of Section Two of the Font Hill

marital property, in addition to the proceeds that she wll
receive fromthe sale of the marital hone at Font Hill and the
Dairy Barn/Chilling House, wll place her in a position to

sustain her standard of living. |In other words, with or wthout
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tax benefits, the anounts received are sufficient for the
parties to sustain their standards of |iving.

Appel l ant provided the court wth evidence of the tax
benefits of which appellee could take advantage and we assune
that the court correctly weighed that evidence in the context of
determining if the parties’ standards of [|iving would be
unconsci onably disparate. Moreover, the court evaluated the
income in relation to the parties’ financial reports, which
showed appellee nmade no inconme in 1995, 1996, 1997, and 1998
and showed that appellant, while also earning no inconme in those
years, had m nimal expenses. |In Holston v. Holston, 58 M. App
308, 323 (1984), we observed that a large disparity in the
standards of living will not necessarily mandate an award of
indefinite alinony; rather, the court has the discretion to nake
such an award upon such a finding. Appel lant clearly did not
prove to the court’s satisfaction that the parties’ standards of
living would be so different that it would warrant an award of
indefinite alinony under F.L. 8 11-106(c)(2) and we do not find
the court’s ruling to be clearly erroneous.

As we explain infra, however, it is clear from the record
that the nonetary award and alinmony may have been affected by
the court’s inposition of potential Iliability of the Bassler

Hunt Partnership on appellant. Accordingly, we remand this case
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for reconsideration of the nonetary award, which wll also

require a redeterm nation of alinony. Rogers v. Rogers, 80 M.

App. 575, 588 (1989).

Both parties dispute the trial court’s decision not to award
either party attorney’s fees. Concerning appellant’s |egal fees
of nmore than $200, 000, the court stated:

[T]he [c]ourt does find that [appellant’s
counsel ’ s] bi |l is unreasonable because
[appel lant] was billed for two attorneys at
nearly every stage of this case, thus making

the hourly rate $350. . . . The [c]ourt
whol eheartedly agrees wth the follow ng
assertion by [appellee’ s] counsel in his
closing argunent: “Many of [appellant’s]

attorney’'s fees were incurred as a result of
her own counsel’s refusal to make a good
faith effort at settlenent and his desire to
obst ruct al | attenpts at an am cabl e
resolution of any issue which has arisen in
this case over the last five (5) years.”
Thus, many of [appellant’s] legal bills
should not have been incurred at all,
regardl ess of their hourly rate.

The court went on to conclude that appellant’s counsel becane
i nappropriately personally involved in the instant case and, as
a result, unnecessarily protracted the litigation.

The court proceeded to consider the factors required F.L.
§ 11-110(c): 1) the financial resources and financial needs of

both parties, and 2) whether there was substantial justification
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for prosecuting or defending the proceeding. The court
concluded that there was substantial justification, although it
made a point to state that “the [c]ourt falls just short of
finding a lack of substantial justification on [appellant’s]
part in prosecuting and defending (against [appellee s] counter-
claim the proceeding.” Concerning both parties, the court
observed that the substantial assets involved created several
di scovery disputes and recognized that, when one party nakes
all egations, the other party nust defend. Consequently, the
court declined to award attorney’'s fees to either party for the
di vorce proceedi ngs.

Appel | ant argues that she net the two criteria required of
F.L. 8 11-110(c) and is, therefore, entitled to an award of
attorney’s fees. Appel l ant’ s di sagreement with the findings of
the court, however, does not warrant a reversal. Appel | ant
points out that appellee also had two counsel working on his
case, in addition to his own appearance entered on his behalf
and that the case was vigorously defended, which added to the
necessary | egal expenses. According to the record, this was a
contentious and bitterly fought proceeding. Appel | ant accuses
the trial court of being biased against appellant, alleging that
appel l ee’s aggressive conduct throughout the Ilitigation also

unnecessarily protracted the litigation, including two years for
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appellant to receive a hearing on her pendente lite alinony
request .

It is clear fromthe court’s opinion that it was convinced
that appellant created nost of the delays in this case. W
note, however, that, despite these observations, the court took
pains to review objectively the criteria required of F.L. § 11-
110(c) and, indeed, it concluded that there was substanti al
justification for prosecuting and defending the case, albeit
just short of a finding of lack of substantial justification.
The court’s finding, however, appears to apply to both parties.
In other words, both parties had substantial justification for
prosecuting and defending the case. Accordingly, the nore
crucial factor is the financial resources and needs of the
parties.

Appel l ant points to the court’s observation that appellant
was at a financial disadvantage in the beginning of this
litigation to denonstrate that she had a financial need. The
court’s observation, however, does not consider the subsequent
proceeds appellant received and will receive as a result of the
sale of the marital properties at Font Hill. The court, after
car ef ul evaluation, did not perceive either party at a
significant financial disadvantage to warrant an award of

attorney’s fees.
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Appellee clains that he is entitled to an award of
attorney’s fees because he properly denonstrated his financia
need. He explains that his financial statenment reflected a
deficit each nonth and that appellant is in a better position to
pay his attorney’s fees. \Wile appellee asserted that appell ant
is in a better “position” to pay his attorney’'s fees, the court
determ ned that his financial resources  or needs were
insufficient to warrant an award of attorney’s fees. Despite
the court’s acknow edgnent that appellant generated unnecessary
litigation in the instant case, the court additionally noted
that there were several discovery disputes initiated by both
sides. The court found that both parties contributed to del ays
and that both parties were in a financial position where they
coul d independently afford their attorney’ s fees.

It is within the court’s sound discretion to award such fees
and we shall only disturb the court’s ruling upon a show ng of
an abuse of that discretion. Holston, 58 Ml. App. at 326. The
court’s opinion denonstrates a careful evaluation of the
statutory criteria and we see no abuse of discretion in its
final determnation that neither party is entitled to |egal

f ees.
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The court ordered that the trustee sell the Font Hill home
and that the proceeds of the sale be equally divided anong the
parties after certain expenses were net. Additionally, a
nonetary award of $16,441.25 was nade to appellant as an
adjustnment of the equities and rights of the parties. Appellant
contends that the nonetary award is insufficient and does not
constitute an equitable adjustnent between the parties.
Appel | ee counters that the court erred in granting appellant any
nonetary award because it incorrectly weighed the efforts he
made to increase the value of the marital property at Font Hill.
As explained, infra, we renmand this case for reconsideration of
the nonetary award in |light of the potential Bassler Hunt
Partnership liability. W will, however, address the parties
ot her concerns relating to the nonetary award.

Appel | ant bases her contention on the fact that the court’s

| ack of award of alinmony was in error and because the award of

alinmony nust be adjusted, so nust the nonetary award. It is
wel | established that, if there is an adjustnent of alinony on
appeal, the nonetary award nust also be reconsidered. Rogers,

80 Md. App. at 588; Prahinski v. Prahinski, 75 Md. App. 113, 138
(1988), aff’'d, 321 M. 227 (1990). Because of the error in the

determ nation of the nonetary award based on other factors, the
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| ower court will have an opportunity to reconsider it on renmand.
We further address appellee’s contention that the court erred in
granting any nonetary award at all.

He particularly points to factor eight of the eleven factors
that the court nust consider in determning a nonetary award.
Factor ei ght reads:

(8) how and when specific marital property

or interest in the pension, retirenment,
profit sharing, or deferred conpensation
plan, was acquired, including the effort

expended by each party in accunulating the

marital property or the interest in the

pensi on, retirenent, profit sharing, or

deferred conpensation plan, or both;
F.L. 8 8-205(b)(8). Appel l ee posits that he exerted all the
effort to prepare the Font Hi Il property for subdivision and
devel opnent and it was those efforts that reaped the purchase
prices for the two sections. He contends that nruch of his
effort in preparing and selling Section Two was nmade after the
parties separated and that appellant nade no contributions —
nmonetary or non-nonetary —to the process. Appellee points out
that the statute specifically requires consideration of how and
when the nmarital property was acquired and suggests that, since
his effort after the separation of the parties is what increased

the value of the property, the court inproperly divided the

val ue of the property equally anong the parties.
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W observed in Wlen v. WIlen, 61 M. App. 337, 354-55
(1985), that

[t]he extent to which the efforts of one
spouse nmay have led to acquisition of
property or an increase in its value wthout
any nonetary or non-nonetary contribution by
the other spouse after the parties separated
can, and should, be taken into account in
determ ni ng what woul d constitute an
equi tabl e nonetary award.

(Enmphasi s added.) The Court of Appeals, in Alston v. Al ston,

331 M. 496, 507 (1993), stated that “the eighth factor should

be given greater weight than the others.” The Court further
not ed, however, that the circunstances of each case wll dictate
when nore enphasis on this factor is warranted. ld.; see also

Skrabak v. Skrabak, 108 M. App. 633, 654-56, cert. denied, 342
Ml. 584 (1996). In Alston, the Court enphasized factor eight
because,

[wW] here one party, wholly through his or her
own efforts, and wthout any direct or
indirect contribution by the other, acquires
a specific item of marital property after
the parties have separated and after the
marital famly has, as a practical matter,
ceased to exi st, a nonet ary awar d
representing an equal division of that
particular property would not ordinarily be
consonant with the history and purpose of
the statute.

Al ston, 331 Md. at 507.
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The ~circunstances of this case, however, are wholly
di stingui shable from Wlen, Alston, and Skrabak. In all three
of those cases, there was no dispute that the efforts of the
party who acquired the property or increased the value of
existing marital property were solely his or her own and that
the other party made no direct or indirect contribution to the
acquisition or increase in value. The question for the tria
court to answer in deciding how heavily it should weigh factor
eight, therefore, is whether the increase in value was
“dependent in any way on the joint effort of the parties or
their shared life, past or present.” Alston, 331 MI. at 508.

In the <case sub judice, the trial court found that
appellee’s efforts were not so independent that appellant nmade
no contributions to the increase in the value of the Font Hi Il
property. The court noted that the property was acquired by the
parties in 1972 and there is no dispute that Font Hill 1is
marital property. The court also observed that the funds
appel l ee used in handling the rezoning and ultimate purchase by
devel opers were marital funds. In his discussion concerning the
court’s error in granting the nonetary award, appellee fails to
address the developnent fees he was awarded by the court.
Appel l ee received a judgnment of $135,937.50 against appellant

for paynent of developnent fees for his efforts in having the
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Font Hill property rezoned and subsequently bought by
devel opers. This award was specifically for his efforts in
rezoning and ultimately selling the property. Appel | ee argues

that he should receive a nonetary award as consideration for his
actions that resulted in an increase in the property’s value.
Al'though the court’s award of $135,937.50 to appellee is in the
form of a separate judgnment and is not |abeled a “nonetary
award,” it nonethel ess conpensates appellee for his efforts in
preparing the property for devel opnent.

W hasten to add that the court’s consideration of factor
eight was not in error in that the marital property was acquired
in 1972 and, in 1993, before the couple separated, they executed
a contract for the sale of Section One. The parties were in
agreenment and appellee had willingly nmade efforts during the
marriage to rezone and sell off portions of the property, which
occurred in part before appellant l|eft the marital hone.
Additionally, the funds used to help appellee’'s efforts in
preparing the sections for sale were marital funds, which is
further evidence that the preparation to sell Section Two was a
joint effort between the parties. Al though it is true that
appellee participated in the day-to-day efforts necessary to
prepare the property for sale, appellant did not have the

expertise to participate in every aspect of the transaction.
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Appellant did not prevent the marital funds from being used and
she executed the necessary paperwork to conplete the
transacti on. We hold, therefore, that the court appropriately

wei ghed factor eight in the context of the other factors.

|V

As discussed, supra, appellee received a judgnent of
$135,937.50 against appellant for paynent of developnent fees
for his efforts in having the Font Hi |l property rezoned and
subsequent|ly bought by devel opers. Appel  ant argues that the
court erred in calculating the anmunt because the court based
the fee on a percentage of the total purchase price, but
appellee only performed one-half of the work necessary for the
devel opnent of the | ots.

Appel | ant does not dispute the court’s use of a devel opnent
fee of seven and one-half percent of the price, based on expert
testinony as to how nuch such fees run, but instead takes issue
with the amount, claimng the court erroneously calculated the
fee based on the total purchase price. She explains that the
contract entered into with Pulte Hones for the purchase of
Section Two called for “unfinished” lots, which neant that all
physi cal devel opnent of the property was to be performed by the

purchaser, Pulte Honmes, and not appellee. Appellant posits that
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a fee based on the total purchase price would have only been
appropriate if appellee had participated and executed the full
devel opnent of the property. Because appellee only perforned
one-half of the developnent work (getting it prepared for
physi cal devel opnent), and he also received one-half of the
proceeds of the sale, appellant clains that the court erred and
the maxinmum fee to which appellee is entitled is twenty-five
per cent of the purchase, which would total $33, 984. 37.
Appel l ant states that a developer fee is normally charged when
t he devel oper is working on behalf of a third party, but in this
case, appellee was working for his own benefit and received one-
hal f of the purchase price. Therefore, he is not entitled to
the full developer’s fee because 1) he did not perform full
devel opment services, and 2) he received one-half of the
proceeds of the sale. W disagree.

The expert testinmony reveals that the anount of the
devel opment fee wll vary depending on the job, averaging from
five to ten percent of the purchase price. The court’s opinion
indicated that, in making the award of developnent fees to
appellee, it considered the testinmony of David Carney, the
trustee in the case, and Kevin Rodgers, a devel oper who bid on
the Section Two property of Font Hi Il and was famliar with the

efforts expended by appellee to develop the property. Rodger s
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testified that the devel opnment process is often seen as a three-
step process: 1) from raw ground to obtaining proper zoning, 2)
from zoning to engineering, and 3) the devel opnent. The Pulte
contract states that the “sale involves the responsibility of
the Buyer to undertake and conplete all of the devel opnment work
as required by the Devel oper Agreenents and necessary to deliver
finished single famly building lots consistent wth the
construction drawi ngs prepared by Benchmark Engineering . . .7
whi ch i ncl uded sedi nent control, gr adi ng, storm water
managenent, sewer and water installation and public road and
storm drain construction. During his direct exam nation

Rodgers stated that a ten percent fee would be a reasonable fee
to develop fully Section Two of Font Hill.

The court ultinately settled on awarding appellee a
devel opnent fee of seven and one-half percent. It did not award
a fee of ten percent for full developnment, but decreased it in
consideration of his contributions to prepare the property for
physi cal devel opnent. Appel | ee and another w tness, Garnett Y.
Clark, Jr., testified that appellee’'s efforts included extensive
nmeetings with Howard County zoning officials and nenbers of the
nei ghborhood to address their concerns about devel opnent,
i ncluding private neetings and public hearings before the county

zoning board, witing contracts, coordinating and accepting bids
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for the devel opnent work, and various other matters. Appel | ant
does not dispute that appellee actually perforned these
functions, but argues that he is not entitled to the full anount
awarded by the court because he owned the property and,
t herefore, received paynent for his efforts through his half of
t he purchase price. The only fee he is due under appellant’s
approach is seven and one-half percent of her half of the
proceeds fromthe sale.

The court’s determ nation that appellee was entitled to a
fee of seven and one-half percent was not an abuse of
di scretion. The evidence revealed the various efforts expended
by appellee in preparing the property for devel opnent. The
court did not award him the maxi num fee of ten percent for ful
devel opnment of the lots, but reduced it based on his devel opnent
of the property from raw |land through the engineering process.
This was a reasonable assessnent based on the evidence
pr esent ed. Additionally, appellee would not be entitled to a
separate fee because he additionally received proceeds from the
sale of the property. The fact that he owned the property did
not dimnish the various duties he accepted and carried out to
devel op the property. The expert testinony did not indicate
that the fees were only paid to third parties. We, therefore

percei ve no abuse of discretion in the court’s decision to award
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appel l ee a separate devel opnent fee based on the full purchase

price of the property.

V

The circuit court’s order provides for a judgnent against
appellee in favor of appellant for $37,000, which represented
rei mbursenent to her for one-half of the anmobunt of attorney’s
fees appellee expended in a separate lawsuit wusing nmarital
f unds. Appel l ee argues that, absent a finding that appellee
intentionally dissipated the marital funds, the court |acks the
authority to make such an award.

The $37,000 awarded by the court represents one-half of
$74,000 that appellee expended in a |lawsuit against appellant’s
counsel . The Montgonmery County office of appellant’s counsel
was burglarized on Novenmber 9, 1995. The attorney’'s case file
for Welsh v. Welsh was missing follow ng that incident. In the
course of the police investigation, the police report reflected
that appellant’s counsel stated to police, “No one would want
those files except for Tim Welsh.” Thereafter, appellee filed
a defamation suit against appellant’s counsel. The case
ultimately settled for $22,500, but the |egal fees expended by
appel l ee totaled $74, 000. Appel | ee conceded that marital funds

were used for the paynent of those fees. Accordingly, the trial
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court found that appellant was entitled to reinbursenent for
one-half of the marital funds expended in that litigation.

Appel l ee, citing Jeffcoat v. Jeffcoat, 102 M. App. 301,
311-12 (1994), states that, in order to receive reinbursenent
for these expenditures, appellant had the burden to show that
appel | ee expended the funds with the primary purpose of reducing
marital funds that would be divided equitably anong the parties.
He contends that no such intent was proven; therefore, the court
erred in the award of $37,000. W disagree.

In Jeffcoat, we primarily discussed the burden of proof
requi renents for a claim of dissipation of marital funds. | d.
at 306-12. We acknow edged that the party alleging dissipation
of funds initially bears the burden to show dissipation has

occurred. ld. at 311. After that party establishes a prim
facie case of dissipation, the burden shifts to the party who
spent the noney to prove appropriate use of the funds. | d. Ve
stated that

[t]he <court nust determne whether joint

funds have been spent for other than famly

purposes with the intention of reducing the

anount of noney available to the court for

equi tabl e distribution.
ld. at 312. In the case sub judice, the court does not nmake a

specific finding of dissipation. Rather, the court’s discussion

of appellee’s expenditure of the $74,000 in |legal fees is under



- 27 -
the main heading entitled “MARI TAL PROPERTY/ MONETARY AWARD' and
t he subheading “Liabilities/Adjustnments/ O fsets.” The court, in
maki ng the award to appellant of $37,000, exercised its genera

authority under the Maryland Marital Property Act to make “an
adjustnent of the equities and rights of the parties concerning
marital property . . . .” F.L. § 8-205(a).

There is no dispute that the funds appell ee expended on the
| awsuit agai nst appellant’s attorney were marital. |In Jeffcoat,
we evaluated several jurisdictions’ approaches to dissipation
and noted that, in Sharp v. Sharp, 58 M. App. 386, 401, cert.
deni ed, 300 Md. 795 (1984), we cited Klingberg v. Klingberg, 386
N.E 2d 517, 521 (Ill. App. C&. 1979), which stated:

Di ssipation may be found where one spouse
uses marital property for his or her own
benefit for a purpose wunrelated to the
marriage at a time where the narriage is

under goi ng an irreconcil abl e breakdown.
Jeffcoat, 102 MJ. App. at 308. Although our final conclusion in
Jeffcoat appears to establish that a prima facie case of
dissipation includes a finding that one spouse spent or
otherwi se depleted marital funds or property with the principa
pur pose of reducing the anount of funds that would be avail able
for equitable distribution at the tine of the divorce, the
consideration enunciated in Sharp and Jeffcoat is an appropriate

one for the court in balancing the equities anong the parties.
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VWile there may not have been a prima facie case of
di ssipation established or a specific finding of dissipation,
the <court, in wevaluating the wvarious nmarital assets and
properties of the parties, determned that the $74,000 expended
by appellee for his defamation lawsuit was for a purpose
unrelated to the marriage and was paid from marital funds at a
time when the parties were separated and pursuing divorce
pr oceedi ngs. Additionally, the nature of the lawsuit was such
that it solely benefitted appellee and did not confer any
benefit to appellant. Accordingly, we hold that the court’s
award was within its authority granted by the Maryland Marita

Property Act and is not clearly erroneous.

\

Appel l ant al so received an award of one-half of appellee’s
retirement benefits fromthe State for his work with Catonsville
Community College on an *“as, if, and when” basis. Appel | ee
opposes the court’s award on that basis and contends that he
provi ded sufficient evidence to denonstrate good cause for the
court to disburse the retirenent benefit in a lunp sum
di stribution. He does not dispute the court’s finding that
appellant is entitled to any of his pension benefits, but

i nstead appeals the nmethod of distribution chosen by the court.
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Appellee relies on Cim v. Owm 49 M. App. 392, 406-410
(1981), in which we exam ned various jurisdictions and how they
value and distribute pension benefits. Appel l ee points in
particular to several guidelines set forth by an Oregon court to
follow when meking a determination as to what the proper

di stribution of pension benefits would be. Id. at 408. One of

t he enunci ated gui delines there was that

[t]he courts should continue to strive to

di sentangle the parties as nuch as possible

by determ ning, where equitable, a sum

certain to be paid rather than a percentage

based upon expected future contingencies.
Id. (quoting Rogers v. Rogers, 609 P.2d 877, 882 (O. App.
1980)).

Appel l ee states that he presented evi dence which established
the present value of his pension and that, given the parties’
| ack of communication and |Iong term separation, the court erred
in not awarding a lunp sum distribution. The O egon guidelines

we observed in Om however, were those of just one of nany

jurisdictions. There we concl uded:

On remand, the chancellor, in valuing the
appellant’s  pensi on, and in mking a
nonet ary awar d, shoul d gi ve sone
consideration to the guidelines set forth
above.

ld. at 409. The guidelines set forth in our opinion included

guidelines from four different jurisdictions. W did not place
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the guidelines of one jurisdiction over another as any nore
i nportant to consider. Wiile appellee nmay have attenpted to
persuade the court that a lunp sum distribution was preferable
because it would serve to disentangle the parties, the court, in
considering the other required factors and the evidence before
it, was not convinced that a lunp sum distribution would best
serve to bal ance the inequities of the parties.

Appel l ee also argues that, given the substantial marital
property involved, the court could have awarded appellant a
larger distribution of marital property, thereby offsetting any
inequities created by a lunp sum distribution of the pension.
In determ ning the proper nonetary award to be given in a case,
the court is required to “reach a fair and equitable award after
consi deration of each of the factors set forth in [F.L. 8§ 8-
205(b)].” Id. at 405. In Maryland, we recognize three nethods
of pension valuation.? |mgnu v. W.dajo, 85 M. App. 208, 214
(1990); see also Deering v. Deering, 292 M. 115, 131 (1981)

Whi ch nethod is appropriate depends on the circunstances of the

2The first method places val ue on the pension based on
the enpl oyee’ s contri butions, plus accrued interest. The
second net hod assesses the present value of future benefits
the enpl oyee is expected to receive after retirenent and
i nvol ves sonme actuarial speculation. The third nmethod awards
a fixed percentage to the non-enpl oyee spouse, payable “as, if
and when” received. See Imagnu, 85 MJ. App. at 213-14.
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i ndi vi dual case. ld. As appellee properly points out, even if
a pension paynent on an “as, if, and when received’ basis is
avai l able, this does not nmandate that the court adopt that
met hod. Cotter v. Cotter, 58 M. App. 529, 540-41, cert.
deni ed, 300 Md. 794 (1984).

At trial, appellee presented evidence as to why he thought
the lunp sum distribution was the nost appropriate. Appel | ant
did not express a preference in her testinony but did present
evi dence concerning the “as, if, and when” distribution nethod
Utimately, the court awarded appellant one-half of appellee’s
pensi on based on the “as, if, and when” nethod. The court was
obvi ously persuaded by appellant’s evidence that the ®“as, if,
and when” nethod would yield the greater benefit to the parties.
It found that

evi dence pr oduced by [ appel lant] (in
[appellant’s] Ex. #49) revealed that the
maxi mum projected nonthly retirenment benefit
paid by the retirement prograns would be

greater than if the noney were w thdrawn and
invested in a simlar investnent vehicle.

The court wll therefore order that the
proceeds be distributed on an if, as, and
when basis |[sic] and wll prepare the
appropriate (Qualified Donmestic Relations
O der.

Fromthe court’s finding, it is clear that an award to appell ant

of additional marital property fromthe couple s assets would be
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too speculative to conpensate her for potential earnings from
appel | ee’ s pensi on pl an.

Additionally, we recognize that the court has broad
discretion in evaluating pensions and retirenment benefits, and
in determning the manner in which those benefits are to be

di stri but ed. | magnu, 84 M. App. at 216. Consi dering that

every issue in this case was bitterly contested, we believe the
court wisely divided the couple’s property as evenly as possible
in an effort to mnimze the various disputes that could arise
fromits ruling. Wile division of marital property in Mryl and
is not always equal, but rather equitable, Owm 49 M. App. at
405, the court clearly attenpted to divide the property as
evenly as possible to resolve the issues and cone to a final
di sposition and distribution of the marital property. The court
was not required to award a lunp sum pension distribution sinply
because appellee preferred that method. W hold that the court
did not abuse its discretion and appropriately determ ned that
appel | ee’ s pension benefits shall be awarded on an “as, if, and

when” basi s.
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VI |

Appel l ee had a business relationship with the Bassler Hunt
Partnership concerning the purchase of a property. According to
the testinony adduced at trial, appellee entered into a witten
contract with the Bassler Hunt Partnership and received funds in
connection with the transaction. The court apparently found
that those funds were subsequently deposited as narital funds
and used by both parties. A dispute eventually arose between
Bassl er Hunt Partnership and appell ee concerning the nonies paid
to him and the court found appellant liable for any future
judgment or settlenment relating to possible litigation with the
Bassl er Hunt Partnership.® Despite the trial court’s lengthy and
meticulously detailed Menorandum Opinion, it does not contain
any discussion of the liability issue involving the agreenent
with the Bassler Hunt Partnership. The court’s order nerely

st ates:

SA lawsuit was eventually filed by the Bassler Hunt
Part nershi p agai nst appellee in the Grcuit Court for Anne
Arundel County, but the suit is not a part of the record in
this appeal. Appellant included a copy of the conplaint for
that lawsuit in the record extract and appellee urges us to
dism ss this case based on appellant’s inclusion of a docunent
that is not part of the record. Such an extrene renedy of
di smissal is not necessary in this matter; rather, we wll
strike the conplaint fromthe record extract and it will not
recei ve our consideration. See Community Realty Co., Inc. v.
Si skos, 31 Md. App. 99, 102 (1976).
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[SJhould litigation ensue involving the
Bassl er Hunt Par t ner shi p, and such
litigation pertains to the nonies paid by
the Bassler Hunt Partnership to [appellee]
during the parties’ nmarriage, each party
shall bear equal responsibility for the
paynent of any judgnent or settlenent anount
resulting fromsaid litigation

Appel lant clains that the court erroneously made her |iable for
any debts arising from litigation involving appellee and the
partnership. Neither party cites any authority relating to this
ar gunent .

Appel l ant contends that, when appellant’s counsel was

exam ning appellee concerning his potential liability to the
Bassl er Hunt Par t ner shi p, the trial court limted his
exam nation and from the bench announced that any liability

relating to this issue was too speculative, thereby depriving
appellant from providing further evidence of appellee’s or
appellant’s liability in the mtter. The follow ng colloquy
occurred at trial:

THE COURT: el I, Ms. — is there a
chance that [appellant] wll
be co-defendant in that case?

[ APPELLEE] : If |I’m sued, Your Honor, |’'m
gonna [sic] bring her in as
the third party defendant
because she recei ved t he
benefits of the marital funds
that they' re claimng .



THE COURT:

[ APPELLEE] :

THE COURT:

[ APPELLANT’ S

COUNSEL] :

THE COURT:
[ APPELLEE] :

[ APPELLANT’ S

COUNSEL] :

[ APPELLEE] :

[ APPELLANT’ S

COUNSEL] :

THE COURT:

[ APPELLEE] :

THE COURT:

[ APPELLEE] :
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wel |, t he contract was
entered into by the tw of
you, right?

Yes.

And, the first right of

refusal was

No. No, Judge.

part of that contract?

No, that
Excuse ne, Judge. That’s
If you - - if Your Honor
recal |
it’s not a contract

hav}nd anything to do wth
[ appel | ant].

This is a different
property altogether.

pi ece of

Yes, Your Honor, conpletely
different. It was eight-
hundred-acre farm [sic] —in
Howard County .

So, t he proceed[ s]
marital proceeds?

wer e

Yes, Your Honor.
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[ APPELLANT’ S

COUNSEL] :

[ APPELLEE] :

[ APPELLANT’ S

COUNSEL] :

[ APPELLEE S

COUNSEL] :

THE COURT:

[ APPELLANT’ S

COUNSEL] :

THE COURT:
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Al right.

And do you deny that you owe
any of that noney?

| think the position |[’ve
taken now would —it would be
foolish to put on the record
what our position is except
t hat it’s barred by the
statute of limtations.

And, do you believe that to
be a valid defense?
Objecti on, it s
(unintelligible). |’ d rather
not —not :

|’d rather not have himto go

into that now, Your Honor.

| agree.

May | assune, then, that the
[cl]ourt is not gonna [sic]
take into account a Four-
Hundr ed- Thousand- Dol | ar item

of clainmed liability on the
[ appel | ee’ s] financi al

statenent in deciding this
case?

Well, it’s been disclosed to
the [c]ourt that it’'s out
t here as a | ur ki ng
possibility, but it's too

specul ati ve.
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[ APPELLANT’ S
COUNSEL]: Thank you, Your Honor.

THE COURT: [ mean, even if a — |if
t hunder struck and t here
wasn’t [sic] a judgnent, it

m ght not be Four Thousand,
it mght be Four Hundred
Dol lars. Who knows?

[ APPELLANT’ S
COUNSEL]: That’s ny point. Thank you.

THE COURT: Far too specul ati ve.
When the court calculates a nonetary award, it nust first
follow the mandates of F.L. 88 8-203 - 8-205. This involves, 1)
deci ding what property is or is not marital, 2) determning the

value of all property deened marital, and 3) calculating if a

division of the marital property according to its title will be
fair. | nnerbichler v. Innerbichler, 132 M. App. 207, 228
(2000) . If such a division would be unfair, the court is

authorized to grant a nonetary award to bal ance any inequities.

ld. Whether property is nmarital property is a question of fact

and we wll only disturb the trial court’s factual finding
concerning marital property if it is clearly erroneous. ld. at
229. If the court’s finding is supported by substantial
evidence, it cannot be found to be clearly erroneous. ld. at

230.
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In making a determnation as to the value of nmarital
property, the anmount of marital debt associated wth that
marital property nust be taken into consideration. Schweizer v.
Schwei zer, 301 M. 626, 636-37 (1984). “[A] ‘marital debt’ is
a debt which is directly traceable to the acquisition of marital
property. Conversely, a ‘nonmarital debt’ is a debt which is
not directly traceable to the acquisition of marital property.”
| d. In Schweizer, the Court of Appeals explained that a
nonmarital debt nay be considered in the third step of
determ ning a nonetary award. ld. at 637. The Court remanded
the case, directing the trial court to 1) determ ne what portion
of the husband’s indebtedness was a marital debt, directly
traceable to the acquisition of marital property, 2) redeterm ne
the value of all nmarital property in relation to any nmarital
debt; and 3) redetermne the nonetary award, based on the
statutory factors, F.L. § 8-205(a), specifically the inpact of
any nonmarital debt on the economc circunstances of the

husband. |d. at 638.

In the case sub judice, the potential liability appellee
faced from this transaction was listed on his financia
st at enent . It is, therefore, a potential debt, albeit
specul ati ve. In our review of the record, however, we can find

no determnation by the trial court of whether this potential
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debt is marital or nonmarital. Based on the court’s order, which
i nposed one-half of the liability on appellant, it obviously
concluded that it was marital property. The record, however
contains absolutely no consideration by the trial court of this
potential liability. Aside from the sole testinony of appellee
that the proceeds from the transaction were marital proceeds,
and the subsequent protestations from appellant’s counsel that
they were not, the court had no substantial evidence before it
concerning this transaction to determine if the potential debt
resulting therefrom was marital or nonmarital. The three-step
analysis to determ ne what property is marital or nonmarital is
not discretionary wth the court, but 1is a requirenent.
Caccam se v. Caccam se, 130 Ml. App. 505, 515 (citing Al ston v.
Al ston, 331 Md. 496 (1993)), cert. denied, 359 Md. 29 (2000).
Upon our review of the record, there is no such anal ysis by
the court. The court itself, however, after hearing the limted
testinony provided on this issue, concluded from the bench that

the liability with the Bassler Hunt Partnership was “far too
specul ative.” In  our recent opi ni on, | nner bi chl er V.
| nnerbichler, supra, we held that the court did not err in
refusing to consider a potential tax liability when determ ning

the nonetary award because, based on the evidence, the liability

was nerely a possibility and too speculative to nake it a valid
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consideration in adjusting the equities between the parties.
| nnerbichler, 132 Ml. App. at 237-39.

Accordingly, we hold that the court was clearly erroneous
in inmposing one-half the liability of the potential |awsuit
agai nst appellant from the Bassler Hunt Partnership because the
court’s ruling was not based on substantial evidence. The
contract in dispute was not placed into evidence; the only
testinony relating to the funds being marital cane from
appel lant, who clearly had an interest in identifying the funds
as such; and, dispositive of the issue, the trial court
expressed its reservations from the bench that the liability
involved was too speculative, and indicated to appellant’s
counsel that it would not take appellee’s clained liability into
account in deciding the case. The court’s ruling that the
l[iability was too specul ative should have renpbved the potentia
l[iability from consideration as marital debt. We, therefore
reverse the court’s order inposing one-half of any liability on
appellant for any litigation or ultimate settlenent that would
come from appellee’'s property transaction with Bassler Hunt
Par t ner shi p. W remand the case for further consideration of
this issue by the trial court, because its inposition of
potential liability may have affected its calculation of the

nmonet ary award or ali nony.
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VI

Appel l ant next disputes the trial court’s orders dated
Sept enber 27 and Cctober 26, 1999 permtting the court-appointed
trustee to retain the sanme powers as contained in the August 31,
1995 order. The orders of Septenber and October 1999 state
“[t]he Trustee shall continue to have all of those powers
enunerated in the [c]Jourt’s Oder of August 31, 1995.”
Appel l ant points out that the nmajority of the powers contained
in the 1995 order are noot because they have already been
per f or med. She explains that two of the provisions, however,
are in contradiction wth the court’s finding and are
therefore, in error. The August 31, 1995 order provides, in
pertinent part:

ORDERED, that DAVID A CARNEY, as the

Trustee in the above-referenced case, is
enpowered with the following rights and
duti es:

6. To disburse the funds held by
Trustee for the foll ow ng purposes:

e. Repaynent of |loans mnade from
the Tinmothy E. Wlsh, Retirenent
Account, for the expenses advanced
on behal f of [ appel | ant] and
[ appel | ee] in t he pl anni ng,
subdi vision, and inprovenent of
the Property; and



Appel

31, 1995,
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f. Paynent of nonthly expenses
associ at ed W th t he Property,
i ncluding but not limted to
utilities, real property taxes,
i nsurance  premn uns, lawmn care,
adverti sing, trash col | ecti on,
st or age, security, mai nt enance,

and repairs .

|ant’s real concern is how the court’s order

of August

in conjunction with 1its subsequent findings and

orders, affects expenses incurred prior to the divorce. She

ar gues:

[ Appellant’s] only notive in seeking to
retain the power granted to the Trustee
under the August 31, 1995 Order would be to
have the Trustee deduct the pre-divorce
expenses and developnent costs paid by
Husband (with rmarital f unds) from the
proceeds of sale and to pay the sane to him
bef ore di vi di ng t he remai ni ng bal ance
equal |y between the parties.

She explains that, in the court’s opinion issued in

Sept enber

1999, it specifically found that the husband was not entitled to

rei mbur senent for expenses before the divorce

credits).

(Crawford

A review of the chronology of the court’s various orders in

this case

is illum native of our discussion.

1) August 31, 1995 — the court issues an
order authorizing paynents for expenses
relating to the property.

2) Decenber 2, 1996 — the court issues an
order specifically authorizing the trustee
to reinburse appellee “for paynent of the
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obligations of the parties from Mrch 31,
1995, to August 31, 1995, in the anount of
$35, 859. 72, which nonies [appellee] advanced
on behalf of the parties for those nonthly
expenditures involving the Property as are
included in the [c]ourt’s Oder of August
31, 1995.”
3) Septenber 27, 1999 — court issues its
order granting the parties an absolute
di vorce and specifically vacating its order
of Decenber 2, 1996.

As we explain, infra, the court properly vacated its order of
Decenber 2, 1996, and the provisions contained therein are of no
rel evance. The order of August 31, 1995, therefore, nust be
read in conjunction with the order of Septenber 27, 1999. Wile
it is true that the court enconpasses the entire August 1995
order and portions of that are no |onger applicable, we do not
see the authority granted the trustee as overreaching. The

court specifically found that appellee paid the expenses for

upkeep of Font Hi Il with marital funds and was, therefore, not
entitled to any contribution by appellant. The powers
enunerated in the order of August 31, 1995, therefore, limt

what type of expenses the trustee is authorized to distribute.
W do not read the worders as conflicting; rather, they
suppl ement each other and nust be read and carried out in
conjunction wth one another. The trustee nust adhere to the

findings of the court to determ ne what kind of expenses he is
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authorized to disburse to the parties or others for the post-
di vorce nmintenance of the Font Hill property until it is sold.
We do not view the court’s action as an abuse of discretion, nor
is it clearly erroneous. Should appellant dispute the
di sbursenents of the trustee, she may bring that before the

trial court at the proper tine.

| X

Appel l ee contends that the circuit court erred when it
vacated its order of Decenber 2, 1996. He explains that, due to
the nmandate we issued in the interlocutory appeal, the court did
not have the authority to vacate that order. |In Wlsh v. Wlsh
No. 103, Septenber Term 1997,4 appellant conplained that the
court had granted appellee’s notion for paynent of fees
associated wth mintaining the Font Hill property and
rei nbursenent for attorney’s fees he incurred to nove the court
to appoint a trustee to handle disbursenents of funds in the
proceedi ngs w thout a hearing. We vacated the court’s granting

of attorney’s fees because the record contained no factual

4'n the interlocutory appeal, as in this appeal, Ms.
Wl sh was the appellant and M. Wl sh was the appellee. W
shall, therefore, continue to refer to themin this manner
when referring to the previous appeal filed in this case.
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findings as required under the Maryland Rules and the Mryl and
Code all owi ng such fees to be inposed.

Concerni ng appellant’s request to reverse the court’s ruling
on the award of fees wi thout a hearing, we stated:

This case cones before this Court in the
posture of ongoing divorce proceedings. The

circuit court will wultimtely hold a final
hearing on the nerits. Therefore, appellant
wi Il have anple opportunity in that forumto

make her argunent that the court erroneously
approved paynment in favor of [appellant].
After hearing all of the evidence, the court

may, in its discretion, order a nonetary
award to appellee or otherw se adjust any
i nequities. W find, then, that the | ower

court has not granted summary judgenent but,
rather, has approved certain orders in the

course of ongoing divorce proceedings. | t
is, therefore, premature for this Court to
interfere, and we will await a final divorce

judgnent by the circuit court.
Qur mandate affirmed in part, reversed in part, and vacated in
part and remanded the case to the Circuit Court for Carroll
County. Thereafter, on remand, the trial court vacated its
judgnent of Decenber 2, 1996, which had granted appellee the
expenditures for maintenance to Font Hill.

Appell ee now posits that the circuit court was wthout
authority to vacate that order. He in essence reads our nandate
to affirm the portion of the order granting him fees to upkeep
Font Hill and only vacating the attorney’s fees, neaning the

court may not disturb an order that we have affirnmed. Appellee
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IS msguided. We specifically stated that the nature of the
ongoi ng proceedings of the divorce precluded us from deciding
the matter. Qur holding sinply neant that the court did not err
under Maryland Rule 2-311(f)(2000) for not holding a hearing on
the matter because there was still a chance for appellant to be
heard. Appellee, citing Kline v. Kline, 93 MI. App. 696 (1992),
points out that the law of the case doctrine states that an
appellate ruling becones the law of the case and is controlling
in any further proceedings. Additionally, he rem nds us that an
issue raised in a previous appeal my not be raised on a
subsequent appeal . W do not dispute the law of the case
doctrine, but appellee has sinply msinterpreted our hol ding.
The issue before us on appeal in 1997 was whether the court
erred by granting appellee’s notion for fees without a hearing.
W held that it did not because a hearing could still be
conducted. W further opined that, once a hearing on the nerits
occurred, the court would have the opportunity to review all of
the evidence and nake appropriate adjustnments as it deened
necessary. Because of the ongoing nature of the case, the
circuit court retained authority over the final disposition of
its orders and the marital property. The issue previously

before us on appeal did not decide anything related to the
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substance of the court’s award of fees for maintenance of Font
Hill.

Qur mandate clearly provided the trial court wth the
di scretion, after a trial on the nmerits, to make any adjustnents
it deened necessary concerning its order and we see no abuse of
that discretion. The <court, in balancing the equities
exercised its authority to vacate its previous order and our
mandate in the previous appeal in no way limted its authority

to make such a deci sion

X

Lastly, appellee posits that the circuit court erroneously
granted appellant a divorce based on a two-year separation when
it was appellee, not appellant, who provided the corroborating
wtness to prove the two-year separation. He argues that he
should have been granted the divorce based on a two-year
separati on because he provided the wtness.

The court’s order granted appellant an absolute divorce on
the ground of a two-year separation. F.L. 8 7-103(a)(5). As
observed, supra, the court was clear that it found that the
relationship between the parties had deteriorated |ong before
the couple’ s separation in April 1994. The court specifically

refused to grant appellee a divorce as requested in his
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counterclaim on gr ounds of constructive desertion or
abandonnent . The court stated that it would "accordingly grant
the parties a divorce based upon a two-year separation.”
(Emphasi s added.) The court’s order, however, grants the
divorce only to appellant. Wiile we recognize that it was
appell ee’s witness who corroborated a two-year separation, we do
not find any authority that would limt the court’s authority to
grant only appellee the divorce. G ven the deteriorated state
of the parties’ marriage at the tinme appellant noved out of the
marital home, it is reasonable that the court would grant the
original plaintiff in the case the divorce, because at any tine
prior to that, appellee could have initiated the proceedings.
We |iken appellee’ s argunent to the one presented in Quigley v.
Quigley, 54 Md. App. 45 (1983), wherein the appellant conplai ned
that she was not granted the divorce on the basis of adultery.
W observed:

She does not argue that a divorce was not

legally nerited, but that she was entitled

to obtain it as a matter of preference.

Apparently, she would have us establish a

priority, or pecking order of conflicting

grounds proportionate to a badder-is-better

standard . . . . W find the reasoning

absurd and based primarily upon t he

aninosity that has festered over the years

demanding now that the court point the

finger of fault; nore in vindictiveness than
as vindication, «considering that appellee
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never deni ed havi ng initiated t he
di ssolution and has admtted the adultery.

Id. at 49.

Wil e appellee’s contention that the court erred in granting
appellant the divorce is not based on the argunent that there
was a nore justifiable ground, we see his argunent as a circular
one and one based on preference, rather than substance. He
cites no authority for the proposition that, because his wtness
presented the corroborating evidence, he alone is entitled to be
granted the divorce. The one-year separation and two-year
separation grounds for divorce, as codified in F.L. 8§ 7-
103(a)(3) and(5), both provide a nmeans for the parties to obtain
a divorce without regard to fault. Aronson v. Aronson, 115 M.
App. 78, 98, cert. denied, 346 M. 371 (1997). W do not see
the court’s decision to grant the divorce based on the no-fault
grounds of a two-year separation to appellant as an abuse of
di scretion and, accordingly, the trial court’s order granting

appel l ant the divorce shall stand.

JUDGVENT OF THE CI RCU T
COURT FOR CARROLL COUNTY
REVERSED | N PART AND

AFFI RVED | N PART; CASE
REMANDED FOR FURTHER FACT-

FI NDI NG CONSI STENT WTH THI S
OPI NI ON
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COSTS TO BE PAID 3/4 BY
APPELLEE AND 1/4 BY
APPELLANT.



