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Westpointe Plaza Il Limted Partnership (Westpointe) appeals
from an order of the Crcuit Court for Frederick County that
granted Kal kreuth Roofing & Sheet Metal, Inc.'s (Kal kreuth) notion
to establish and enforce a nmechanics' |ien against Wstpointe. The
circuit court granted Kal kreuth's notion after Westpointe failed to
obey the court's Show Cause Order directing Westpointe to file a
counter-affidavit or verified answer detailing why the circuit
court should not grant Kal kreuth's notion. Followng the circuit
court's decision, Wstpointe filed a "Mdtion to Dismss" and a
"Motion to Reconsider, Vacate, or Strike the Final Oder,"” which
the circuit court denied. From the questions raised in the
parties' briefs, we address the follow ng issue:

| . Did the circuit court err by granting
Kal kreuth's notion for a nechanics' |ien?

FACTS

Kal kreuth is a Wst Virginia corporation that operates a
roofing and sheet netal construction business. Wstpointe ows the
West poi nt e Shopping Plaza, which is |ocated in Frederick, Mryl and.
I ncluded in the shopping plaza is a Burger King restaurant.

Core Devel opnent Group, Inc. (Core) contracted with Wstpointe
to do repair work on the stores in the shopping plaza. Kalkreuth,
in turn, subcontracted with Core to supply the | abor and materials
for the re-roofing of the Burger King and plaza itself. The

contract stated that the re-roofing of the Burger King would cost



$20, 600.*

Kal kreut h worked on the Burger King from Septenber 14, 1993 to
June 15, 1994. Upon conpl etion of the project, Kalkreuth requested
paynment of the $20, 600. Westpointe refused to pay Kalkreuth
because it alleged that Kal kreuth's work was deficient.

On Novenber 30, 1994, Kalkreuth filed a petition to establish
and enforce a mechanics' |lien against Westpointe in the circuit
court.? The petition included the identity of the Burger King that
Kal kreuth wi shed to assert the lien against, the location and
description of the Burger King, a statenent as to the work done and
materials supplied, a letter of agreenent between the parties, an
i nvoi ce establishing the costs of repairs as $20,600, and an
affidavit from Kal kreuth's Executive Vice-President in support of
the conpl ai nt.

On Decenber 1, 1994, the circuit court ordered Westpointe to
file either a counter-affidavit or a verified answer. The circuit
court order mandated that the answer be filed by Decenber 30, 1994.
The court also scheduled a hearing for January 13, 1995.
Westpointe did not file the answer by Decenber 30, 1994. On the
day of the hearing, the circuit court informed Westpointe that the

hearing had to be continued because Kal kreuth's counsel's w fe was

! The contract listed the cost for the entire project at
$38,000, with repairs to the plaza costing $18,000. The repairs to
the Burger King originally were set at $20,000, with the extra $600
tacked on later for a "change order."

2 Kal kreuth also sued Core, but that suit, and Core's
subsequent counter-claim are not part of this appeal.



due to give birth

On January 23, 1995, the circuit court, w thout conducting a
hearing, signed the "Final Oder Establishing the Mechanics' Lien."
On January 25, 1995, Westpointe filed a "Motion to Dismss" and a
"Motion to Reconsider, Vacate, or Strike Final Oder.” On Apri
10, 1995, the circuit court held a hearing on Wstpointe's notions.
The circuit court concluded that Westpointe waived its right to a
hearing by not filing the required answer by Decenber 30, 1994.
The circuit court t hen rejected West poi nte's not i ons.
Subsequently, Westpointe filed a tinely appeal with this Court to

contest the order establishing the nmechanics' |ien.
RULES OF CONSTRUCTION

The forenost goal of statutory construction is to discern the
| egislature's intent and the primary source of this intent is the
words of the statute itself. E. g., Conptroller v. Janmeson, 332 M.
723, 732 (1993). The words of the statute are accorded their
ordi nary neani ng unl ess otherw se specifi ed. E.g., Atkinson v.
State, 331 Md. 199, 215 (1993). As a matter of course, when the
| anguage of a statute is clear and unanbi guous, there is no need to
explore the wuniverse of legislative history, or enploy other
extrinisic aids of construction, in order to ascertain the
| egislature's intent. E. g., Mntgonery County v. Buckman, 333 M.

516, 523 (1994).

BACKGROUND



Mechani cs' |iens are governed by both the MI. Code (1974, 1996
Repl Vol.), 88 9-101 to 204 of the Real Property Article® and M.
Rul es BG/0-73. dass v. J.C. Penney Prop. Inc., 329 ml. 300, 302
n.2 (1993). A party initiates a nmechanics' |ien proceeding by
filing a petition wwth the circuit court in the county where the
property lies. Mi. Code, RP 8§ 9-106(a)(1l); M. Rule BGrl(a) &
(b).* This petition nust include, inter alia, "facts upon which
the petitioner clains he is entitled to the lien" and all materials

serving as the basis of the lien unless their absence is explained

3 Unless otherwi se specified, all statutory references
t hroughout this opinion will be from Mil. Code (1974, 1996 Repl
Vol.), 8 101 et seq. of the Real Property Article (RP).

4 Maryl and Rul e BG71(b) reads, in part:

The action shall be comenced by filing a
petition to establish a nmechanics' lien. The
petition shall be supported by an affidavit
and shall contain at |east the foll ow ng:

(1) The name and address of the
petitioner;

(i1) The nanme and address of the owner;

(ti1) The nature or kind of work done or

the kind of materials furnished . . . and the
amount or sumclained to be due. .o
(tv) A description of the land . . . and

a description adequate to identify the
bui | di ng; and

(v) If the petitioner is a subcontractor,
facts showing that the notice required under
Code 9-104 of the Real Property Article was
properly mailed or served upon the owner.

(vi) Copies of material papers or parts
thereof, if any, which constitute the basis of
the lien wunless the absence thereof s
explained in the affidavit.

Section 9-105(a)(1)(i)-(v) corresponds to Ml. Rule BGri(b)(i)-(v).



in a filed affidavit. Mi. Code, RP 8 9-105(a)(2); Mi. Rule
BG71(b) (vi). If the circuit court finds that there is a proper
ground for the lien to attach, it then orders the defendant-owner
to show cause why the court should not proceed and grant the lien.
Md. Code, RP 8§ 9-106(a); M. Rule BGr3(a).

Once the circuit court issues the show cause order, one of two
scenarios can occur. |If the owner files its answer to the show
cause order, thus raising a matter of dispute as to a nmateria
fact, the court must conduct a hearing before issuing a final
order. M. Code, RP § 9-106(a)(3); M. Rule BGr3(c). |If, however,
t he owner does not answer the show cause order, as in the case sub
judice, the court may issue a final order without a hearing, as
long as the facts in the claimant's petition are legally sufficient
to establish a nechanics' lien. M. Code, RP 8§ 9-106(a)(1)(ii);
M. Rule BGr3(c). The failure to file the answer to the show cause
order "shall <constitute an admssion for the purpose of the
proceedi ngs of all statements of fact in the affidavit supporting
the petitioner's claim . . ." Ml. Code, RP 9-106(a)(2); M. Rule
BG73(b).

Westpointe argues in its brief that it was entitled to a
hearing in order to present its argunent, even though it did not
file the answer. Specifically, Wstpointe argues that Mi. Code, RP
9-106(a) (1) gives a party the option of either filing the answer or
appearing at a hearing. Kalkreuth, on the other hand, argues that

Md. Rule BGr3(a) establishes that the filing of the answer is a



prerequisite for a hearing.

West pointe's position is underm ned by two separate argunents.
First, section 9-106(a)(2) requries that "[i]f the owner desires to
controvert any statenent of fact contained in the affidavit
supporting the petitioner's claim he nust file an affidavit in
support of his answer showi ng cause." Additionally, the Commttee
note in Rule BG/3 states that "this Rule renders inperm ssible an
oral response to a Show Cause Order previously permtted by M.
Code (1974, 1978 CQum Supp.), 8 9-106(a)(1)(i) of the Real Property
Article." Accordingly, both arguments dictate that Westpointe had
an obligation to file the answer in order to receive a hearing.

Thus, the circuit court has three options with respect to
issuing a final order. The circuit court can enter: (1) a final
order establishing the lien as a matter of law, M. Code, RP § 9-
106(b)(1); MJd. Rule BGr3(d)(1)(a); (2) a final order denying the
lien if the petitioner fails to establish his right to alien as a
matter of law, MI. Code, RP 9-106(b)(2); M. Rule BG/3(d)(1)(b); or
(3) an interlocutory order establishing the lien and then set the
matter for trial within six nonths, Ml. Code, RP 8§ 9-106(b)(3); M.
Rul e BGr3(d)(2).°

> The circuit court's third option is only applicabl e when the
court cannot award the nechanics' lien as a matter of law, but it
finds that probable cause exists as to its sufficiency. Thi s
option usually applies when the facts of the case are disputed.
Tal bott Lunber Co. v. Tymann, 48 M. App. 647, 653 n.3, cert.
deni ed, 290 Md. 723 (1981). This third option, however, is not
applicable to the facts of this case.



DISCUSSION

West poi nte argues that the circuit court erred by granting
Kal kreuth's petition for a nmechanics' |ien because Kal kreuth did
not nmeet the statutory requirenents outlined in section 9-102(a).
Kal kreuth counters that it conplied with the filing requirenents
and that Westpointe waived its right to assert the section 9-102(a)
argunent because it did not file an answer to the show cause order

by Decenber 30, 1994.

Inits brief, Wstpointe argues that the circuit court |acked
subject mtter jurisdiction to issue the nechanics' lien.
Specifically, Wstpointe contends that the facts were not legally
sufficient to establish a nmechanics' lien, therefore the circuit
court lacked jurisdiction to award the lien.

West pointe's jurisdictional argunent, however, is m splaced.
"[Jlurisdiction refers to two quite distinct concepts: (i) the
power of a court to render a valid decree, and (ii) the propriety
of granting the relief sought.” More v. MAIlister, 216 M. 497,
507 (1958) (quoting 1 Pomeroy, Equity Jurisprudence 88 129-131 (5th
ed. 1941)) (enphasis in orginal). Additionally, "[i]Jt is only when
the court lacks the power to render a decree, for exanple .
because the court is without authority to pass upon the subject
matter involved in the dispute, that its decree is void." First

Federated Com v. Commr, 272 M. 329, 334 (1974).



Maryl and | aw specifically provides that circuit courts have
jurisdiction to hear nmechanics' lien cases. M. Code, RP 9-105(a);
Tyson v. Masten Lunber & Supply, Inc. 44 M. App. 293, 296 (1979),
cert. denied, 287 M. 758 (1980). Therefore, the issue in this
case i s substantive, not jurisdictional, and our focus is whether
the circuit court properly exercised its power in awarding the

mechani cs' lien for Kal kreuth.
M.

A circuit court judge nust follow a two-step process in
awardi ng a nmechanics' lien. First, the circuit court judge has to
determ ne whether there is a factual dispute. Second, the judge
has to determne whether the facts as resolved entitled the
claimant to the lien as a matter of |aw

In the instant case, Kalkreuth and the circuit court judge
confused the effect Westpointe's failure to file an answer to the
show cause order had on the two-step process. The circuit court
bel i eved, and Kal kreuth argues, that section 9-102(a) is a defense
that has to be raised by an owner in its answer. Pursuant to this
argunent, if the "section 9-102(a) defense" is not pled in the
answer then it is waived and the court can award the mechanics'
lien as a quasi-default renedy. Under this approach, all property
woul d be subject to attachnent if the owner did not raise this
def ense. The "section 9-102(a) defense" argunment, however, not
only confuses the procedural steps involved in a nmechanics' lien

proceeding, but it is inconsistent with section 9-102(a)'s |ega
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requi renents for the award of a nmechanics' |ien

Mi. Rul e BGr3(a) and section 9-106(a)(2) outline what effect
not filing an answer has on the nmechanics' |ien proceeding. Rule
BGr3(a) states:

I f the defendant [building owner] desires to
controvert any statenent of fact in the
petitioner's affidavit he nust file an
affidavit or verified answer to the show cause
order. The failure to file an opposing
affidavit or verified answer within the tine
allowed to answer the order shall constitute
an adm ssion for the purpose of t he
proceedings of all statenments of fact in the
affidavit supporting the petitioner's claim
but shall not constitute an adm ssion that the
petition or affidavit in support thereof is
legally sufficient.® [Enphasis added.]

Therefore, Westpointe's failure to file an answer neant two
things: (1) the circuit court had to accept the facts articul ated
in Kalkreuth's petition as true; and (2) Westpointe |ost the right
to assert affirmative defenses that the Maryl and Rul es deem wai ved
unl ess they are specifically pled. See, e.g., Ml. Rule 2-323(09)
(listing 21 affirmative defenses that are waived unless raised in
the answer to the conplaint); see also Ccean Plaza Joint Ven. v.
Crouse Constr., 62 Ml. App. 435, 445 (1985) (stating that the owner
wai ved the defense of "waiver" because it did not file it with the
answer). Thus, once the deadline passed, the circuit court had
before it the undisputed facts of the case and had the power to

award the nechanics' lien without a hearing if the facts in

6 The sane | anguage appears in section 9-106(a)(2).
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Kal kreuth's petition were legally sufficent. The circuit court,
however, failed to apply the facts of the case to the law and
instead awarded the nechanics' lien as part of a quasi-default
remedy.
Section 9-102 outlines which property is subject to a lien.
The sub-section reads as foll ows:
Every buil ding erected and every buil ding
repaired, rebuilt, or inproved to the extent
of 25 percent of its value is subject to
establishment of a lien in accordance wth
this subtitle for the paynent of all debts,
W thout regard to the anmount, contracted for
wor k done for or about the building and for
materials furnished for or about the buil ding,
Mi. Code, RP § 9-102(a) (enphasis added).’ Section 9-102(a)
establishes a threshold requirenment for the issuance of a lien; for
a lien to be established, when it is to be applied to a building
whi ch has undergone repair, repairs to the building nmust constitute
twenty-five percent of the building s value. Accordingly, property
not listed in this section or not conplying with the specific
statutory requirenments is not subject to the attachnent of a lien.
See 5500 Coastal Hwy v. Elect. Equip. Co., 305 Md. 532, 536 (1986)

(stating that nechanics' liens exist by virtue of statute and that

a court cannot attach a lien unless it falls within the statutory

"In the 1996 | egislative session, both the House of Del egates
and the Senate enacted bills that changed section 9-102(a)'s
threshold for establishing a lien from25%to 15% S. 196 (Feb
22, 1996); H.B. 184 (Feb. 13, 1996). Pendi ng approval by the
Governor, the new 15% |l evel will take effect on Cctober 1, 1996.
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provi si ons).
Section 9-102(a) is not a defense that is waived if the owner
does not file an answer. This Court and the Court of Appeals have

consistently applied section 9-102 as a |l egal prerequisite for the

i ssuance of a nechanics' lien. E.g., Hurst v. V & Mof Virginia,
293 M. 575 (1982). It is a mandatory requirenent that nust be
satisfied before a circuit court can issue a nechanics' |ien.

The circuit court was under an obligation to apply the facts
established in Kalkreuth's petition to the law in order to
determne if Kalkreuth qualified for a nechanics' |Iien. The
circuit court did not fulfill this obligation.

It was Kal kreuth's burden to establish a sufficient factua
basis that the circuit court could rely upon in order to establish
a mechanics' lien. Talbott Lunber Co. v. Tymann, 48 M. App. 647,
652, cert. denied, 290 Md. 723 (1981); see also Ml. Code, RP § 9-
106(b)(2) (stating that "if the petitioner failed to establish his
right to a lien as a matter of law, then a final order shall be
entered denying the lien for cause shown"); Mi. Rule BGr3(d)(1)(a)
(quoting the sane rule as Ml. Code, RP 8 9-106(b)(2)). This burden
requires that a claimant allege that its repairs constituted at
| east twenty-five percent of the value of the building repaired, or
that the claimant did work on a building being constructed. See
Mi. Code, RP 8§ 9-105(a)(2) (requiring that a lien petition nust
contain "[a]n affidavit . . . setting forth facts upon which the

petitioner clains he is entitled to the lien in the anount
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specified . . ."). In this case, Kalkreuth failed to carry its
bur den.

Kal kreuth's petition, on its face, was insufficient to
establish a nechanics' lien as a matter of law. The facts included
in the petition established that Kal kreuth's repairs were | ess than
twenty-five percent of the value of the Burger King. The record
i ndicates that the Burger King was worth $800,000 before the
repairs. The repairs cost only $20,600. That neans that
Kal kreuth's repairs were only 2.58% of the total value of the
Bur ger King.

Kal kreuth attenpts to get around the twenty-five percent
threshol d by arguing that the Burger King had no val ue before the
repairs because it needed a new roof. Thus, follow ng Kal kreuth's
argunent, because the Burger King had no val ue before the repairs,
the repairs conpleted by Kalkreuth constituted nore than twenty-
five percent of the value of the Burger King.

Kal kreuth cannot cite any authority to support its all or
not hi ng valuation argunent, and with good reason; not only is

Kal kreuth' s val ue argunent inconsistent with the wording of section

9-102(a), it msconstrues the basic principles underlying the
val uati on of property. Property does not, ipso facto, |ose al
val ue because it needs repairs. "The econom c val ue of sonething

is how nuch soneone is wlling to pay for it or, if he has it
al ready, how nmuch noney he demands for parting with it." Richard

A. Posner, Economc Analysis of the Law 12 (4th ed. 1992).
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Kal kreuth's claim that the Burger King had no value is the
equi val ent of saying that a pair of sneakers have no val ue because

they are m ssing shoe | aces.

We recognize the renedial nature of section 9-102(a). M.
Code, RP § 9-112. It was not, however, intended to give every
contractor and subcontractor the right to attach a nmechanics' lien
to property. If it were, the |egislature would not have included

the twenty-five percent requirenent. See, e.g., Getka v. County
Executive for Baltinore County, 283 Ml. 24, 27 (1978) (stating that
"where there is no anbiguity in the | anguage, words used [in the
statute] are conclusively presuned to express the intent of the
body enacting the |egislation"). Kal kreuth, therefore, has no
other choice but to pursue other contractual renedies, such as

suing the contractor Core, in order to collect the $20, 600.
1.

In this case, Westpointe filed a tinely notion pursuant to
Rul e 2-534 requesting that the circuit court "Reconsider, Vacate,
or Strike" the final order. Even t hough Westpointe explained to
the circuit court that the subject property could not validly be
the subject of a nechanics' lien, the court refused to strike its
i nproper order. Based on our discussion in section Il, supra, the
circuit court's refusal to strike the order was an obvi ous abuse of
di scretion. See Abrans v. Gy Investnent Co., 253 M. 121, 124

(1969) (finding that the circuit court did not abuse its discretion
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by not vacating a default judgnent because the noving party failed
to present a neritorious defense or other equitable circunstance
that would justify striking the order).

For the aforegoing reasons, the decision of the circuit court
nmust be reversed.

JUDGVENT REVERSED.

CASE REMANDED TO THE CIRCU T
COURT FOR FREDERI CK COUNTY W TH
| NSTRUCTI ONS TO ENTER JUDGVENT
FOR APPELLANT.

APPELLEE TO PAY COSTS.



