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Wayne David \Weeler was convicted by a jury sitting in the
Circuit Court for Prince George’'s County of first-degree nurder,
second- degree nurder, and use of a handgun in conm ssion of a crine
of violence. He was sentenced to life inprisonnment for the first-
degree nurder conviction and a consecutive twenty-year termfor the
handgun of fense. The second-degree nurder conviction was mnerged
for purposes of sentencing. Wheel er noted a tinely appeal and
presents two questions:

l. Did the circuit court err in denying his
notion to dismss, which was based on an

[all eged] violation of the Hicks rule?

I[I. Was the evidence sufficient to sustain
appel l ant’ s convi ctions?

W answer appellant’s first question in the affirnmative and
reverse the judgnment of the circuit court. Therefore, we need not

reach Question I1I.

I. BACKGROUND

During the early norning hours of August 2, 2002, an off-duty
Prince George’s County police officer patrolling in the area of the
Forest Creek apartnments in Prince George’ s County heard gunshots,
then observed a mnivan traveling away from the Forest OCreek
apartnent conplex at a high rate of speed. The officer pursued the
van, which then crashed. Three nen ran from the mnivan. They
were chased on foot by the police, but they evaded imedi ate
capture. Police investigation proved that the mnivan had been

st ol en.



Approxi mately four hours later, the Prince George s County
Police Departnent received a report of a strange nman |eaving a
backyard in a residential neighborhood not far from the scene of
the shooting. Police officers responded to the area and saw and
st opped appel l ant, who had a swollen Iip. A police officer who had
taken part in the earlier foot pursuit identified appellant as one
of the men who had run fromthe m nivan.

Meanwhi l e, one victimdied as a result of the shooting at the
Forest Creek Apartnents conplex; a second victimwas shot in the
| eg and survived; athird person was fired upon but escaped injury.
Testing of a shotgun found in the m nivan that crashed proved to be
the nmurder weapon. A 9 mm handgun was recovered by the police a
short distance fromthe |ocation where the mnivan crashed. That
handgun was al so proven to have been used in the shootings at the
Forest Creek apartnent conpl ex.

The State’s theory of the case was that appellant was the
getaway driver of the mnivan that crashed but was not one of the
shoot ers.

On Septenber 5, 2002, the State filed an indictnent against
appel  ant. Defense counsel entered his appearance for appel |l ant on
Sept enber 23, 2002. Consequently, the 180-day period for
commencing trial set forth in Section 6-103 of the Crimnal
Procedure Article of the Annotated Code (2001) and Maryland
Rul e 4-271 expired on March 22, 2003.

On Decenber 30, 2002, the State filed its discovery wthout

request and advi sed defense counsel that it intended to present
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deoxyri bonucl eic acid (“DNA") evi dence agai nst appellant at trial.
The State hoped to prove that appellant drove the mnivan by
anal yzing DNA fromthe vehicle, as well as various itens recovered
in the vehicle, including: the driver’'s side air bag, the
passenger’s side air bag, a spot of blood on the steering col um,
a neoprene nmask, a cigarette, a bandana, and a T-shirt. On January
17, 2003, nore than five nonths after the shootings, the State
filed a nmotion in which it sought to obtain a DNA sanple from
appel l ant for conparison. The notion was pronptly granted by the
circuit court.

A DNA sanpl e was taken fromappellant in early February 2003.
The DNA anal ysis of sone, but not all, of the itens in the m nivan
was first attenpted by the Prince George’s County Crine Laboratory
on February 14, 2003. The itenms not initially tested were the
cigarette, the bandana, and the T-shirt. DNA profiles were
obt ai ned fromthe passenger side air bag, the bl ood on the steering
colum, and the neoprene nask, but none of the DNA found on those
itens matched appel | ant’s.

On February 27, 2003, the prosecutor contacted defense counsel
and informed him that she had received the results of the DNA
anal ysi s, but due to the fact that none of the DNA profil es matched
appel lant’ s, she intended to request a continuance on February 28.
Due to inclenent weather, the courthouse was closed on Friday,
February 28, 2003. On Monday, March 3, 2003, the date set for
trial, appellant appeared before the Honorable Ronald D. Schiff,

who was assigned to try the case. The prosecutor requested a
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conti nuance for several reasons, one of which was to allowtine for
the remaining itens recovered fromthe mnivan to be subjected to
a DNA test.

After the prosecutor recounted her efforts to reach a plea
agreenent, the trial judge inquired: “The only reason you post poned
the DNA testing was the hopes you would get a plea out of the
case?” The prosecutor responded:

No. We thought we were going to get a
pl ea. Wien no plea was forthcom ng, then |
said we'll have to do DNA testing. [Defense
counsel] said that’s fine. He led ne to
believe that if it came back positive would be
the inpetus for himto force his client to
make a pl ea.

The prosecutor also told Judge Schiff that, at her direction,
the laboratory did not test all the itens recovered from the
m nivan. The prosecutor expl ai ned:

We have | imted resources, and we attenpt
to make judgnents on what we think will be
[the] nore valuable itens to be tested. So
clearly the driver’'s side air bag, the
passenger side air bag, and the blood on the
steering colum were the nost |ikely sources
in which we would be able to contain [sic]
DNA.

The prosecutor then offered this assessnent of the State’'s
case in light of the negative DNA anal ysis:

Now | find nyself in the position that
the report is not back yet. [The | ab] gave ne
the test results. These will be the results,
but there’s no report yet. . . . | have now
DNA fromthree different people, none of which
[sic] are the defendant. There are a nunber
of things |I need to do at this point. It
significantly hurts ny case that 1’ve got
police officers who say they saw three
di fferent people get out of the mnivan.
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Because the State wants - the State
doesn’t want to spend all of it’'s [sic]
resources and prosecute the defendant when
there are two other peopl e that are
responsi ble for a nurder. The defendant, we
believe, is the driver of the vehicle. What
we wanted all al ong was his cooperation in our
prosecuti on. | found out now he's not the
driver. At least fromthe DNA profile. So
he’s not. Because we didn't get DNA off the

driver side air bag, he could still be the
driver, he just didn't leave any on the air
bag.

| let [defense counsel] know I wll be

asking for a postponenent of this trial under
the circunstances, and the circunstances are
that from the very beginning we have been
attenpting to work out a plea. No plea has

been forthcomng. | felt that the DNA would
sort of be the inpetus that wll sort of
encour age the defendant to realize it’s to his
advantage to cooperate with the State. But

I’mnot at that juncture today.

The State then requested a continuance to test not only the
remai ni ng evi dence recovered fromthe mnivan, but also to obtain
a DNA sanple from the owner of the van. The prosecutor also
proffered that appellant’s cell mate had told the police the
ni cknanmes of the two individuals who did the shooting. One of the
nanmed individuals was incarcerated and the prosecutor wanted to

obtain a DNA sanple fromthat individual



Judge Schiff inquired: “Wiat's the Hicks date?’! The
prosecutor replied (accurately) that nineteen days renained in the
180-day period. The prosecutor informed the court that it would
take “[l]ess than a nonth” to test the bandana, the cigarette, and
the T-shirt, but conceded that the newtrial date would have to be
beyond the 180-day limt because of her trial schedule.

In response, defense counsel noted that appellant had been
incarcerated since the date of the offense, August 2, 2002, that
t he pl ea negotiations were no reason for the State to have del ayed
the DNA testing, that the defense was prepared for trial, and that
counsel’s schedul e woul d not permt the setting of a newtrial date
before the mddle or end of April.

Judge Schiff denied the State’s request for a conti nuance and
expressly found that the prosecutor’s reasons for the continuance
did not anmount to good cause to go past the Hicks date.

The prosecutor then told Judge Schiff that she “would need
time this norning to decide what steps the State will take next.”
Court was then recessed. An hour-and-a-half later, court
reconvened, and the prosecutor stated:

Your Honor, in |light of the court’s
decision denying the State's request for
continuance and in light of the fact there’s

been an ongoing investigation, the . . . case
Wl be nol prossed.

' The “Hicks date” was a shorthand reference to Hicks v. State, 285 M. 310
(1979), which analyzed the requirement that crimnal cases be brought to trial
within 180 days after the earlier of the appearance of counsel or the first
appearance of the defendant in circuit court. State v. Parker, 338 Ml. 203, 205
(1995); State v. Dorsey, 114 Md. App. 678, 682 (1997).



On April 22, 2003, the DNA testing was conpleted on the
remaining itenms recovered fromthe mnivan. Appellant’s DNA was
found on the T-shirt recovered on the driver’s side floorboard of
the mnivan. The State filed a new application for statenent of
charges, which resulted in appellant’s arrest on June 26, 2003, and
his indictnent two weeks |ater.

Shortly after appellant was arrested for the second tine, the
prosecutor contacted the attorney fromthe public defender’s office
who had previously represented appel |l ant and determ ned t hat he was
avai l able for trial on July 28, 2003. Because the prosecutor
believed that there still remained nineteen days in the original
180-day Hicks period, she tried to schedule the next trial date
wi thi n ni neteen days of appellant’s July 10, 2003, indictnent. In
ot her words, the prosecutor believed that the State could carry the
ni net een days forward and apply themto the second prosecution.

The State filed an “EMERGENCY MOTI ON TO ADVANCE TRI AL DATE,”
whi ch asked for a July 28, 2003, trial date. The request was
granted, but one week prior to trial, a nenber of the Public
Def ender’s O fice tel ephoned the prosecutor and inforned her that
no one fromthe O fice would be entering his or her appearance in
the case before the trial date. Appel I ant appeared in court
wi t hout counsel on July 28, 2003, and the case was post poned.

Appellant then filed a notion to dismss the indictnent,
all eging that, by entering a nol pros of the first indictnent, the
prosecutor had intentionally tried to circunvent the requirenents

of Section 6-103 of the Crimnal Procedure Article and Rul e 4-271.
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On Novenber 20, 2003, a hearing was held on the notion. The
prosecut or who had entered the nol pros testified that on February
5, 2003, slightly less than a nonth prior to the March 3 tria
date, she spoke with Meredith Monroe, who ran the Prince Ceorge’s
County Police Departnment’s DNA Laboratory, to find out who had been
assigned to the subject case. The prosecutor infornmed Monroe that
she “had a trial date comngup . . . and . . . needed this natter
to be analyzed on an expedited basis because they had not yet
started to do anything.”

On February 14, 2003, the prosecutor spoke with Julie Kenpton,
the person who would ultimately perform the DNA analysis, and
i nformed Kenpton that “tine was really running short.” Kenpton
told the prosecutor that she had not yet begun the DNA anal ysis and
that it would not be conpleted in tine for trial.? The prosecutor
and Kenpton then discussed appellant’s alleged role as the driver
of the mnivan and, in |ight of Kenpton's belief that she woul d not
be able to analyze all the itens in tine for trial, they “decided
the only thing we could do then woul d be to pick which of the itens
she should focus her attention on.” The prosecutor then told
Kenpt on what she t hought the nost val uabl e (or prom sing) pieces of
evi dence woul d be.

The prosecutor also testified as to the plea negotiations.
Initially, she was approached by Ron Cooper, Esquire, who told her

he t hought he woul d be representing appellant. Cooper inquired if

> The prosecutor explained that, in the spring of 2003, the |aboratory was
short-staffed. In addition, Kenpton worked only part tinme.
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the State was “anmenable to having the defendant’s cooperation.”
The prosecutor answered in the affirmative. In her words, “we were
very eager to have the defendant cooperate and tell us who the
ot her two people in the car were, because, as | said previously, it
was ny suspicion that the defendant was the driver of the vehicle.”
Cooper and the prosecutor had “significant discussions” regarding
the necessary information for a pl ea agreenent for Weeler. Later,
Cooper told the prosecutor that he had not been retained as
expect ed.

Robert McGowan, of the Public Defender’'s Ofice, entered his
appearance in the case as appellant’s attorney on Septenber 23,
2002. On Cctober 29, 2002, the prosecutor went to McGowan’s office
to discuss a possible plea. A “plea letter” dated Cctober 30, from
the prosecutor to McGowan, followed. |In the prosecutor’s words,
“t hen not hi ng happened [in] Novenber.” |n Decenber, the prosecutor
revi ewed her notes and “just never got a sense that we were working
towards resolving it by way of a plea.” The prosecutor added: “By
Decenber 30 there was no question in ny mnd that | was getting
worried that this case was not going to be resolved by way of a
pl ea, which is what | had anticipated.” Al the itens necessary to
perform a DNA analysis, save for the oral swab DNA sanple |ater
taken from appellant, had been in the State's possession since
August 2, 2002, but according to the prosecutor,

they were not tested because | believed that
we were going to resolve this case by way of a

plea in which [the defendant] woul d cooperate
with the State and would | et us know who the



other two people were in the mnivan, who |
beli eve were the shooters.

When asked if it would have been possible on March 3, 2003,
for Kenpton to process the remaining itens prior to March 22, 2003,
the last day in the 180-day period, the prosecutor responded:

| don’'t believe so. M recollection is
that . . . | talked to [Kenpton] after Judge
Schi ff denied ny request for a continuance, |
tal ked to her to see what if anything we could
do, knowing we still had 19 days before Hicks
expired, would we be able to get the other
things analyzed and done in tine.
recol l ection was that we would not be able to
do so, and that’s what she told ne, and |
understood the difficulty that the DNA | ab was
having at that tine.

The prosecutor testified that, when she nol prossed the
charges agai nst appellant, it was not her intent to circunmvent the
180-day requirenent. She stated: “My intention was to stop the
trial proceedi ngs agai nst the defendant so we could finish up the
DNA anal ysis that was currently bei ng undertaken.” The prosecutor
added:

| believed there were 19 days | eft before
Hi cks would expire and | knew | would not be
able to have the DNA analysis done before
March 22 . . . . So ny intentions were to
stop the trial at that point.

In the prosecutor’s words, she believed that “[b]y stopping
the prosecution it would necessarily stop the Hicks date.”
Regarding the status of the State’s case agai nst appellant on the
date the nol pros was entered, the prosecutor stated: “W coul d not

have gone forward on March 3.7
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The notions judge, w thout comment, denied appellant’s notion
to dismss the indictnment based on the Hicks Rule. Appellant’s

trial under the second indictnment commenced on January 20, 2004.

II. DISCUSSION

Appel l ant clainms that the nol pros entered by the prosecutor
had the purpose or necessary effect of circunventing the
requi renent that he be brought to trial within 180 days. He al so
contends that the facts in his case are virtually identical to
those in Ross v. State, 117 MI. App. 357 (1997), and that the sane
result is required, i.e., that the charges against him be
di sm ssed.

The State contends that the nol pros was not entered wth the
pur pose of circunventing the 180-day rul e because the prosecutor
held a “good faith” belief that, by stopping the prosecution, she
woul d stop the 180-day period fromrunning. The State al so asserts
that the “necessary effect” of the nol pros was not to circunvent
the 180-day requirenment because, in the absence of the nol pros,
di sm ssal of the case was not a certainty. |In support of the claim
that the dismssal “was not a certainty,” the State says:
“Theoretically, the State could have tried Wieeler’s case with the
evidence it had, including the police officer’s identification of
appel lant.” Nonethel ess, the State concedes that the DNA anal ysi s

was “crucial” because the evidence of appellant’s role in the
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mur der was circunstantial and t he DNA evi dence woul d have confirnmed
appel l ant’ s presence in the mnivan.

The State’s “theoretical” argunent that on March 3, 2003, it
could have successfully prosecuted appellant w thout the DNA
evidence is not supported by the record. As the prosecutor
conceded at the notions hearing, “[w e could not have gone forward
[with trial against appellant] on March 3" — the original tria
date.?®

The scheduling of trial dates in crimnal proceedings is
governed by Section 6-103 of the Crimnal Procedure Article.*
Section 6-103 reads:

(a) Requirements for setting date. — (1) The
date for trial of a crimnal matter in the
circuit court shall be set within 30 days
after the earlier of:

(i) the appearance of counsel; or

(1) the first appear ance  of t he
defendant before the circuit court, as

provided in the Maryl and Rul es.

(2) The trial date may not be |l ater than 180
days after the earlier of those events.

(b) Change of date. — (1) For good cause
shown, the county adm nistrative judge or a
desi gnee of the judge may grant a change of
the trial date in a circuit court:

(i) on notion of a party; or

®  As of the original trial date, the State apparently only had proof that
appellant was in the mnivan and had fled fromit after it crashed. The State at
that time had no direct or circunstantial evidence that appellant was the getaway
driver, nor did it have proof that he shot anyone.

* This section, which becane effective October 1, 2001, was derived without
substantive change from Section 591 of Article 27, Section 591 of the Maryl and
Annot at ed Code (2003 Repl. Vol.). Thus, ol der cases refer to the 180-day rul e under
Section 591.
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Conpl

(ii) on the initiative of the circuit
court.

(2) If acircuit court trial date is changed
under paragraph (1) of this subsection, any
subsequent changes of the trial date may only
be made by the county adm ni strative judge or
that judge’s designee for good cause shown.

(c) Court rules. — The Court of Appeals may
adopt additional rules to carry out this
secti on.

imenting Section 6-103 is Maryland Rule 4-271,

states, in relevant part:

Sect i

for a crimnal

days after

(a) Trial Date in Circuit Court. (1) The date
for trial in the circuit court shall be set
within 30 days after the earlier of the
appearance of counsel or the first appearance
of the defendant before the circuit court
pursuant to Rule 4-213, and shall be not |ater
than 180 days after the earlier of those
events. Wien a case has been transferred from
the District Court because of a demand for
jury trial, and an appearance of counsel
ent er ed in t he District Cour t was
automatically entered in the circuit court
pursuant to Rule 4-214(a), the date of the
appearance of counsel for purposes of this
Rule is the date the case was docketed in the
circuit court. On notion of a party, or on
the court’s initiative, and for good cause
shown, the county admi nistrative judge or that
judge’s designee may grant a change of a
circuit court trial date. |If a circuit court
trial date is changed, any subsequent changes
of the trial date nay be made only by the
county adm nistrative judge or that judge's
desi gnee for good cause shown.

on 6-103 and Rule 4-271 require that “[t]he trial

the earlier of the appearance of counsel or

® The pr

edecessor of Rule 4-271 was Rule 746.
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first appearance of the defendant in circuit court.” State v.
Akopian, 155 MJ. App. 123, 138 (2004) (citations omtted). This
180-day rul e “is mandatory and di sm ssal of the crimnal charges is
t he appropriate sanction for violation of that time period. ”
Ross v. State, 117 M. App. 357, 364 (1997) (citations omtted);
see also Hicks v. State, 285 Md. 310, 318 (1979) (sane).

The first tinme the Court of Appeals considered whether the
State had inproperly entered a nol pros in an effort to avoid the
180-day rule was in Curley v. State, 299 MI. 449 (1984). In that
case, the first trial date was set well within the 180-day peri od.
Thereafter, defense counsel’s request for a postponenent was
granted, but a new trial date was never set. On the final day of
the 180-day tinme period, the State nol prossed the charges.
Approxi mately three nonths |ater, the State fil ed a second cri m nal
information charging Curley with the same offenses he had been
charged with under the prior information. The trial court denied
Curley’s notion to dismss for violation of the Hicks rule.

The Court of Appeals held

that when a circuit court crimnal case is nol
prossed, and the state later has the sane
charges refiled, the 180-day period for trial
prescribed by 8 591 and Rule 746 ordinarily
begins to run with the arraignnent or first
appear ance of defense counsel under the second
prosecuti on. If, however, it is shown that
the nol pros had the purpose or the effect of
circunventing the requirenments of 8§ 591 and
Rule 746, the 180-day period will comrence to

run with the arraignnent or first appearance
of counsel under the first prosecution.

Curley, 299 MI. at 462 (enphasis added).
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In applying that rule to the case before it, the Curliey Court
noted that the nol pros was entered on the final day for trial
therefore, it was too late to conply with the statute and rule.
Id. In addition, the defendant, his counsel, and w tnesses were
not present, and there was no reason for themto have been present
as a newtrial date had not been set. The Curley Court said:

In reality, the prosecution had already | ost
this case under 8 591 and Rule 746 when the
nol pros was filed. Regardl ess of the
prosecuting attorney’s notives, the necessary
effect of the nol pros was an attenpt to evade

the dismssal resulting from the failure to
try the case within 180 days.

Curley, 299 Ml. at 462-63 (enphasis added).

On the sane day that Curley was decided, the Court filed its
opinion in State v. Glenn, 299 M. 464 (1984). In Glenn, the
prosecutor concluded that there was a defect in the charging
docunents. He contacted defense counsel, who said that he would
obj ect to any anendnent to the charging docunents. On the date set
for trial, the prosecutor nol prossed the charges. On the sane
day, new corrected chargi ng docunents were filed, alleging the sane
of f enses. A@enn filed a notion to disnmiss the second charging
docurent for violation of the 180-day rule, which the circuit court
granted. This Court affirmed that judgnent.

In Glenn, the Court of Appeals reversed our decision, holding
that the prosecuting attorney’s purpose in nol prosing the charges
was not to evade the 180-day rule. Glenn, 299 MI. at 467. Rather,

“the charges were nol prossed because of a legitimate belief that
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t he chargi ng docunents were defective and because the defendants’
attorney woul d not agree to anendnment of the chargi ng docunents.”
Id. The Court noted that, unlike Curley, where the nol pros was
entered on the final day of the 180-day period, 57 days renained in
that tinme period. 71d. As aresult, “[t]he effect of the nol pros

was not necessarily to evade the requirenents or sanction of
§ 591 and Rule 746.” 1Id.

The Court of Appeals also declined to find a violation of the
Hicks rule in State v. Brown, 341 Ml. 609 (1996). |In that case,
the trial date was twi ce postponed. Onthe third trial date, which
was 43 days before the expiration of the 180-day period, the
prosecutor nol prossed the charges of second-degree rape, child
abuse, and related offenses. |In nol prosing the entire case, the
prosecutor explained that the results of the DNA testing had not
yet been received and that the results were necessary to conply
with the defendant’s discovery notion and for the State's tria
preparation

Three nonths later, the DNA testing was conpleted, and the
def endant was again indicted on the sane charges. The trial court
denied Brown’s notion to dismss. This Court reversed, concluding
that the nol pros had the effect of circunventing the 180-day rule.
The Court of Appeals reversed this Court and held “that a nol pros
will have the ‘necessary effect’ of an attenpt to evade the
requi renents of 8 591 and Rule 4-271 only when the alternative to

the nol pros would have been dismssal wth prejudice for
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nonconpliance with 8 591 and Rule 4-271.” Brown, 341 Ml. at 619
(emphasis in original and citations omtted). The Brown Court
stressed that forty-three days remained in the 180-day period when
the case was nol prossed, and “the State's Attorney’'s office my
have been able to expedite the DNA testing and obtain the results
so that trial of the case could have begun before the deadline.”
Id. at 620. In the alternative, the State could have obtained a
good cause postponenent fromthe adm nistrative judge. 1d. The
Court comented that “[t]here was clearly a basis for such
post ponenment.” Id. As a result, the nol pros did not have the
necessary effect of an attenpt to circunvent the 180-day rule. Id.
at 621.

This Court has al so considered the Hicks rule issue in several
cases. |In Ross, supra, the defendant was charged with possession
of cocaine with intent to distribute and possession of cocaine.
117 M. App. at 360. On the date set for trial, the parties
appeared before the county admnistrative judge, and the State
requested a continuance. The State explained that the | aboratory
had failed to perform an analysis of the drugs, and therefore no
chem st’s report had been filed. Def ense counsel opposed the
request, noting that the State had been in possession of the drugs
for five nonths prior to trial. The adm nistrative judge agreed
wi th defense counsel, adding: “I don't think this case can be put
back in. Qur docket is too crowded. It cannot be put back in

before Hicks runs, and I amnot finding good cause. . . .” Id. at
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361. The judge denied the State’'s request and the prosecutor
responded: “Wth that ruling, the State will enter the matter as
nolle prosequi.” Id.

In Ross, nine days after the nol pros, a new indictnment was
filed. Prior totrial, Ross noved to disnm ss the charges, arguing
that the State had circunvented the 180-day rule by nol prossing
t he charges when its request for a continuance was denied. Ross’s
noti on was deni ed.

On appeal, this Court held that the State had entered the nol
pros to circunvent the 180-day limt. Ross, 117 MJ. App. at 370.
W said, id. at 369-70:

In the present case, there was a ruling
by the adm nistrative judge that the State's
request for a postponenent was not supported
by good cause. The judge commented that the
case could not “be put back in. Qur docket is
too crowded. It can not be put back in before
Hicks runs, and | am not finding good cause

” . . Thus, the administrative judge
expressly found that there was no good cause
for a postponenent and that the case coul d not
be set in before the 180-day tinme period
expired. As 8 591 and Rul e 4-271 were enacted
to bring the postponenent power under the
adm ni strative judge, who, by virtue of his
position overseeing the docket, possesses the
requi site know edge of that docket, we decline
to viewthe adm nistrative judge’s comments as
only a “prediction.” | ndeed, t he
adm nistrative judge recognized that his
ruling would inure to appellant’s benefit.

The State stresses that there were
ei ghty-eight days left to run in the 180-day
time period and refers us to Brown, 341 M.
609, . . . [(21996)]. In Brown, however, there
was no ruling fromthe adm nistrative judge.
Moreover, both parties had agreed that, if
request ed, a postponenent for good cause woul d
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have been granted, and that there was a
possibility that the case could have been
br ought to trial within the renaining
forty-three days of the 180-day tine period.
W also note that there was no decision from
the adm nistrative judge in Curley and Glenn.
In the present case, however, a postponenent
was requested and deni ed and, as found by the
adm ni strative judge, the case could not be
set in before the tolling of the 180-day
limt. We again stress that in light of the
adm nistrative judge's supervision of the
docket, we are unable to ignore his statenent
that the case could not be heard before
expiration of the 180-day tine period. In
addition, immedi ately following the judge s
ruling, the State entered a nol pros in the
case. We can discern no clearer attenpt to
circunvent the tine period dictated by Art.
27, 8 591 and Rule 4-271

I n Baker v. State, 130 Md. App. 281 (2000), the defendant was
charged with child abuse, reckl ess endangernent, and vari ous drug-
related offenses. On the date set for trial, which was nineteen
days before the expiration of the 180-day period, the State nol
prossed all counts. Six days later, Baker was indicted on the
singl e charge of child abuse.

Baker’s trial was not held within the initial 180-day peri od,
whi ch caused himto file a notion to dismss for violation of Rule
4-271 and Section 591. The notion was deni ed.

On appeal, we first concluded that the nol pros did not have
t he purpose of circunventing the 180-day requirenent because, in
denying Baker’s notion to dismss, the trial court inplicitly
accepted the prosecutor’s testinony that this was not his purpose.

W were thus left to consider whether the nol pros had the
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“necessary effect” of circunventing the rule. Baker, 130 Md. App.
at 289.

Regarding the necessary effect, we drew “a critica
di stinction between 1) a nol pros that nmerely has the actual effect
of carrying a trial beyond the 180-day limt and 2) a nol pros that
has the necessary effect of carrying a trial beyond the 180-day
limt.” Baker, 130 M. App. at 290. “Only the latter wll
foreclose the trial fromgoing forward.” Id.

| n Baker, a postponement or a nol pros were | egitimte options
for the State. 71d. at 301-02. Unlike the situation in Ross, no
j udge had deni ed a post ponement request. Id. at 301. Further, the
i ndications were that the State had good cause for requesting a
post ponenent and that the trial judge would have | ooked favorably
on such a request.® 71d. Additionally, in contrast to Ross, there
was no statenment by the administrative judge or anyone el se that
t he dockets were so crowded that the case could not be reset within
the original 180-day period. 1d. Finally, there were nineteen
days left in the 180-day period and the State coul d have proceeded
totrial on the date that it requested the postponenent or any of
t he ensuing nineteen days. Id. at 302. Utimtely, we held that
the entry of the nol pros did not have the necessary effect of

circunventing the 180-day rule. I1d. at 303.

® The State had nol prossed the charges because it had concluded that it was
not in the best interests of the child victimto testify. Baker, 130 Ml. App. at
296-97. As a result, there was not enough tinme remaining before trial to give the
def ense the required twenty-day notice of its intent to have a soci al worker testify
to the hearsay statenments nade to her by the victim Id
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The unavail ability of DNA evidence | ed the prosecutor to enter
a nol pros in State v. Price, 152 Ml. App. 640 (2003). In that
case, Price was charged with armed robbery. Shortly after the
crime, blood was found on the defendant’s right hand. 714 at 642.
On the second scheduled trial date, the state requested a
conti nuance because of the wunavailability of DNA test results.
Al t hough t he evidence had been in the State’ s possession for three
nmont hs, the test had not yet been conpl et ed. I n explaining the
delay, the prosecutor said that he had been unaware that the
| aboratory would not start its DNA analysis until the |ab received
a subpoena setting forth the trial date. Id. at 642. The
adm ni strative judge denied the prosecutor’s request, adding that
there was a judge available to try the case that day. The
prosecutor then inforned the court: “The State will enter a nolle
pros to the charge at this tinme and we’'ll get a new charging
docunent today to charge.”

Five weeks later, Price was re-indicted on the sanme charges.
Prior to trial, he noved to dismss the charges against him
all eging that the State entered the nol prosin order to circunvent
the 180-day requirenent. The circuit court granted Price’s notion
to dismss. 1Id. at 644.

In affirmng the circuit court’s dism ssal of the charges, we
noted that, although the State averred that it needed the DNA
evidence to effectively present its case, it had also failed to

conply with a di scovery order, which woul d have prevented the State
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frompresenting that evidence. Price, 152 Md. App. at 653.

Arrie Davis, for the Court, wote:

Id.

By entering a nol pros and subsequently
reindicting [Price], not only was the State
circunventing the admnistrative judge' s
deni al of the request for additional tine, the
State was also circunventing the discovery
order and the sanction it inposed. The only
options available to the State were to proceed
wi thout the subject evidence and present
ostensibly insufficient evidence to sustain a
conviction or allow the case to be dism ssed
with prejudice by the adm nistrative judge.

Judge

Al t hough 97 days remained in the 180-day period when the case

WAasS nol prossed,

was

to circunvent the authority and the decision of

adm ni strative judge.” Id. at 654.

“the purpose for entering the nol pros in the case

t he

Inaffirmng our decisionin Price, the Court of Appeal s said:

[T]he State sought and was refused a
conti nuance, t he adm ni strative j udge
expressly finding no good cause for one. The
effect of that ruling was to mandate that
trial proceed, as schedul ed. The consequence

of the State not going forward or not

produci ng evi dence was dism ssal of the case

or an acquittal. Wen the State nolle prossed
the case, it was, as the State concedes, to
avoid those results. Thus, the State is
correct, the nolle pros did not have the
“necessary effect” of circunventing the 180
day requirement of the statute and the rule;
r at her, it was for t he pur pose of
ci rcunventing, and, indeed, that intention was
achi eved, the requirenent of the statute and
the rule that trials proceed except when there
has been a finding of good cause by the
adm ni strative judge.
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State v. Price, 385 M. 261, 278-79 (2005) (footnote omtted)
(enphasi s added).

In State v. Akopian, 155 M. App. 123 (2004), the State
requested a continuance because one of its wtnesses, a police
officer,’” was not available on the scheduled trial date. Wen the
adm nistrative judge denied the State’'s request, the prosecutor
said that the witness woul d be avail abl e the next day. The judge
commented that jury selection could be conpleted that day wth
testi mony begi nning the followi ng day. |In other words, the judge,
in effect, infornmed the prosecutor that a continuance was
unnecessary.

The def endant then indi cated that he had no pre-trial notions,
that he waived his right to a jury trial, and that he elected to

have a bench trial. The State inforned the trial court that it was

not ready to proceed. The prosecutor then stated: “I will nolle-
pros all counts at this tine. | will be re-indicting this case on
Thur sday. ”

The def endant was re-indicted within tw days, and t hereafter,
the State consistently sought to have the case set for trial within
180 days from commencenent of the running of the initial 180-day
period. Al though the defendant repeatedly appeared w t hout counsel
and the adm nistrative judge was reluctant to set atrial date with
t he defendant unrepresented, the State eventually had the tria

date set within the original 180-day period. Due to inclenent

" The officer was a member of a K-9 unit and involved in investigating the
sni per attacks.
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weat her, however, the case did not go forward on the schedul ed
trial date. Subsequently, the trial court granted the defendant’s
notion to dismss.

This Court reversed the trial court’s dismssal, comrenting
that “the State was vigorous in its effort to advance the tria
date to fit wthin the original 180 day calendar.” Akopian, 155
Ml. App. at 141. We held that “entry of the nolle prosequi .
had neither the necessary nor intended effect of circunventing the
180-day rule.” 1d. at 143. W expl ai ned:

It is abundantly clear from the record that
the State nade extraordinary effort to obtain
atrial date well within the outside limt of
the original 180-day cal endar. In every
instance the State’'s effort was thwarted by
appel | ee’ s appearance w thout counsel and,
what we conclude to be, his refusal to be
represent ed. It is true that the savvy
def endant can nani pul ate the systemto obtain
del ays, and the facts before us lead to the
i nescapabl e conclusion that appellee s goal
was to delay trial to the point of a Hicks
violation, despite the State’s best efforts to
avoid that result. The State should not
suffer the detrinment of his manipul ation.
Akopian, 155 Md. App. at 143 (footnote omtted).

The nost recent case addressing the question here presented is
Alther v. State, 157 M. App. 316, cert. denied, 383 M. 213
(2004). Alther was charged with first-degree rape and nine rel ated
of fenses. The State subsequently filed a new chargi ng docunent in
circuit court, elimnating the first-degree rape charge and
reduci ng the total nunber of charges to six. Inthe circuit court,

the State tw ce requested postponenents, which were granted over
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t he defendant’ s objections. The third trial date was set four days
prior to the expiration of the 180-day peri od.

Approxi mately one week prior to trial, the State re-charged
Alther with first-degree rape. The trial court denied the State’s
notion to consolidate the charges and i ndi cated t hat there woul d be
no postponenent of trial. Accordingly, the first-degree rape
charge woul d not be included in the case then set for trial.

On the date set for trial, the State nol prossed the six
charges contained in the circuit court chargi ng docunent. All that
remained was the first-degree rape charge. The next day, in
District Court, the State filed a new chargi ng docunent contai ni ng
ten charges. The State then filed in circuit court a charging
docunment containing the same ten charges. Shortly thereafter
Alther filed a notion to dism ss for violation of the 180-day rul e.
The circuit court denied the notion, and appellant was |ater
convi cted of nunerous charges.

We reversed, saying that “by entering the nol pros, the State
effectively circunvented the decision of the circuit court denying
its notion to consolidate.” Alther, 157 M. App. at 334. e
commented that, in Price, this Court “held that when a scheduling
deci si on has been rendered by the circuit court, and the nol pros
is entered as a neans of circunventing that decision, the nol pros
wi |l have the purpose or necessary effect of evading the 180-day
rule.” Alther, 157 Md. App. at 335. In Alther, as in the present

case, the circuit court had al so expressly opined there was no good
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cause for postponenent, and practically speaking, it would have
been inpossible to try the case within the four-day period after
t he charges were re-filed. 1d. W concluded that the nol pros was
entered “for the purpose of avoiding the court’s order denying
consolidation and its necessary effect four days before the end of
t he 180-day period, was to circunmvent the 180-day rule.” 1d. 338
(citations omtted).

Turning to the present case, we conclude that the notions
judge did not err in finding, inpliedly, that the nol pros was not
entered for the purpose of evading the 180-day requirenent.
Al t hough the prosecutor indicated that she had entered the nol pros
in order to toll the running of the 180-day period, she was
proceedi ng under the erroneous belief that she could stop the
prosecution, carry the remaining nineteen days forward, and apply
those nineteen days to the second prosecution. This belief was
m st aken. That the prosecutor was proceedi ng under this erroneous
belief is shown by her testinony and corroborated by the contents
of the "“EMERGENCY MOTION TO ADVANCE TRIAL DATE’ she filed.

Nonet hel ess, that m staken belief does not save the entry of
the nol pros from having the “necessary effect” of circunventing
the 180-day rule. As in Curley, the State had already lost its
battl e against the 180-day rule when it entered the nol pros. In
contrast to Brown, the State could not have proceeded to trial
agai nst appellant on the date of the nol pros or within the ensuing

ni net een days. The prosecutor explicitly admtted that she could
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not proceed to trial when she testified that the State “could not
have gone forward on March 3.” 1In addition, it was cl ear, based on
the prosecutor’s testinony, that the case could not be set back in
the ni neteen days before the 180-period expired because it would
have taken nore than ni neteen days to conpl ete the DNA anal ysi s and
wi t hout DNA evidence would have remained the sane as it was on
March 3 — insufficient to convict. Unli ke the prosecutions in
Brown and Baker, the State was |left with no good options once the
conti nuance was denied. It could face dism ssal for a violation of
the 180-day rule or proceed to trial with what the prosecutor
believed to be insufficient evidence to convict. Thus, the nol
pros had the “necessary effect” of “circunventing” the Hicks rule.

Appel l ant’ s case closely resenbles Ross. Here, as in Ross,
the prosecutor requested a continuance on the date of trial and
t hat request was denied. |In both cases, the presiding judge found
t he absence of good cause to continue the case or to be beyond the
Hicks date. “I don’t think it’s sufficient good cause to conti nue
the case.” See Ross, supra, 117 M. App. at 370. The State’s
request for a continuance, the judge s denial of the request, and
the State’s imedi ate entry of the nol prosis also very simlar to
the circunstances found in Price, save for the fact that the
State’s attenpt to evade a discovery order was also at issue in
t hat case.

Because the nol pros had the necessary effect of avoiding the

Hicks rul e, we vacate the judgnents of the circuit court and remand
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appel lant’s case to the Grcuit Court for Prince George’'s County

with directions to dism ss the charges agai nst appell ant.

JUDGMENTS REVERSED;

CASE REMANDED TO THE CIRCUIT COURT
FOR PRINCE GEORGE’S COUNTY FOR
DISMISSAL OF THE CHARGES;

COSTS TO BE PAID BY PRINCE GEORGE’S
COUNTY.
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