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SUBSTANTI AL  COWPLI ANCE; GOOD CAUSE -- Appellant did not
substantially conply with statutory notice requirenment of the Local
Governnent Tort Clains Act by filing a police brutality conpl aint
with the Prince George’'s County Police Departnent. The circuit
court did not abuse its discretion in finding a lack of good cause
to excuse the untinely notice.
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Claimng that he was the victimof police brutality during his
arrest on April 23, 2001, Thomas C. White, appellant, filed suit on
March 18, 2004, in the Grcuit Court for Prince George’'s County,
agai nst appel |l ees Prince George’s County (the “County”) and four of
its police officers: Mark Elie; Herbert Pettiford, Jr.; Barba; and
Evans.® As anended in May 2004, appellant alleged a violation of
his civil and constitutional rights; battery and the use of
excessive force; and negligent entrustnent of a police dog and
“continuing police powers” to Oficer Elie. Appellees noved to
di sm ss, claimng appellant failed to provide the requisite notice
under the Local Governnment Tort Cainms Act (“LGICA’), M. Code
(1974, 2002 Repl. Vol.), 88 5-301 et seqg. of the Courts and
Judi ci al Proceedings Article (“C.J.").

After the court granted appellees’ notions and then denied
appellant’s notion to alter or anend, White noted this appeal. He
presents two questions, which we quote:

l. Did the Trial Court commt error by failing to find
substantial conpliance wth the 180 day notice
requirenment of Courts and Judicial Proceedings
(CJ) [8] 5-3047

1. Didthe Trial Court commit error by failing to find
good cause for not following the strict

requi renents of CJ [§8] 5-304?

For the reasons that follow, we shall affirm

! The Conplaint is not in the Record Extract, and the Anended
Conpl ai nt does not identify the first nanes of O ficers Barba and
Evans.



FACTUAL SUMMARY

Appel lant was arrested by Prince George’'s County Police
officers on April 23, 2001, and was charged with first degree
burglary.? The arrest led appellant to file the underlying suit,
all eging police brutality during the arrest.

In response to a notion to dismss filed by the County
al l eging, inter alia, that the County was m snaned, appellant filed
an Anended Conpl aint on May 10, 2004.° White alleged that, after
he “peacefully” surrendered, he was handcuffed and ordered to “l ay
on the floor.” Then, according to appellant, “w thout cause or
provocation,” Oficer Elie “released his [police] dog and ordered
the dog to bite.” Appellant averred that the dog “violently bit”
him “tearing flesh from [appellant’s] leg.” When appel | ant
attenpted to stand, Oficer Elie struck himin the head with a
baton, “splitting open” appellant’s head and inflicting a wound
that required twenty-four stitches. Although Oficers Pettiford,
Bar ba, and Evans “were present during the entire incident,” Wite
claimed that they “took no action to prevent Oficer Elie from
causing injury” to appellant.

Because t he Anended Conpl aint failed to all ege conpliance with

2 Appellant was subsequently convicted of first-degree
burglary. On Cctober 10, 2001, he was sentenced to fifteen years,
with all but seven years suspended.

3% Because of the filing of the Amended Conplaint, the court
deni ed the notion on May 18, 2004.
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the statutory notice requirenent in C.J. § 5-304, appellees noved
to dismss the suit.* In response, appellant filed a “Mdtion to
Entertain Suit,” claimng substantial conpliance with the notice
requi rement and good cause for failing to follow “the strict
requirenents of C.J. 8§ 5-304(a).”?

Wth his Mtion to Entertain Suit, appellant submtted an
undated affidavit. He averred, in part:

2. After the incidents alleged in the Conplaint, I
filed a Conplaint with the Prince George’ s County Pol i ce.

3. | was visited by Sgt. Allen W D shinger who
stated that he was from Internal Affairs and that ny
conpl ai nt was bei ng investi gat ed.

4. I was told to take no action while the
i nvestigation was taking place.

5. | received subsequent visits by Sgt. Allen W
Di shinger when | was again assured that the matter was
bei ng i nvestigated and | woul d be advi sed.

6. | took no action as instructed and awaited
action to be taken by the police.

7. Any delay in this matter was induced by the
representations of the police.

Wite also submtted a copy of the business card of Sergeant
Di schi nger.

Thereafter, the County filed an Qpposition to the Mtion to

* The County and the police officers filed separate notions
that were virtually identical

®> None of these pleadings are included in the record extract.
Maryl and Rul e 8-501(c) (2004) provides that “[t]he record extract
shall contain all parts of the record that are reasonably necessary
for the determ nati on of the questions presented by the appeal ....”
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Entertain Suit. Appellees also submtted an undated affidavit of
Sergeant Allen Dischinger, who averred, in part:

1. | amcurrently enployed as a sergeant for the
Prince George’s County police departnent, assigned to the
hom ci de unit. | have been a Prince George’ s County
police officer for 23 years and a detective for nost of
that tine.

2. I was the iad investigator for the case
referenced in Plaintiff’s Conplained [sic] filed in the
above-capti oned case.

3. | spoke with the Plaintiff on two occasions —
both at the Prince George’s County Detention Center. The
first visit was on 7/24/01, during which tine I took a
taped witness statenent from him | also visited the
Plaintiff on 8/ 1/01 for purposes of photographi ng him

4. At notine did | indicate to the Plaintiff that
he was “to take no action” while the investigation was
t aki ng pl ace.

The exhibits reflect that, in July of 2001, appellant filed
with the Prince George’s County Police Departnent (the
“Departnent”) a conplaint of police brutality in connection with
his arrest in April of 2001. In response, on July 18, 2001,
Captain Ellis Jones, Commander of the Departnment’s Internal Affairs
Division (“I.AD."), wote a letter to appellant.® The |etterhead
on the stationery said, “The Prince George’s County Governnent.”
Across the bottom of the letter, it stated: “HEADQUARTERS:. 7600
Bar| owe Road, Pal ner Park, NMD 20785," which is the prinmary address
for the Departnent. The letter stated:

This is to advise you that your conplaint was

® This exhibit was submtted with appellant’s revisory notion.
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received by this Departnent on July 18, 2001. Since your
conplaint alleges brutality on the part of a nenber of
this Departnent, it nust neet certain conditions nandat ed
by State | aw before any investigation can be conduct ed.

On July 1, 1977, the State | egislature anended the
“Law Enforcenent Oficers’ Bill of R ghts,” Article 27
Section 727-734D of the Annotated Code of Maryland.
Section 728B(4) states:

“A conplaint against a law enforcenent
officer, alleging brutality in the execution
of his duties, may not be investigated unless
the conplaint be duly sworn to by the
aggri eved person, a nenber of the aggrieved
person’s imediate famly, or by any person
with first hand know edge obtai ned as a result
of the presence at and observation of the
al | eged incident, or by the parent or guardian
in the case of a mnor child, before an
official authorized to adm nister oaths. An
i nvestigation which could | ead to disciplinary
action under this subtitle for brutality may
not be initiated and an action may not be
taken unl ess the conplaint is filed wwthin 90
days of the alleged brutality.”

Therefore, the Police Departnent is prohibited, by
| aw from conducting any investigation in regard to the
brutality portion of your conplaint due to the fact it
has not been duly sworn to and notarized. Sgt. Allen W
Di schinger #972, wll be contacting you to arrange a
neeting to have your conplaint notarized.

In the event you have any questions concerning the
matter, please do not hesitate to contact any menber of
the Internal Affairs Division at (301) 896-2660.
Thereafter, on July 24, 2001, Sergeant Allen W D schinger, an
|.A.D investigator, net wth appellant and took a recorded
statenment from him He then photographed appellant on August 1,

2001.7 No evidence was presented showi ng that appellant had any

" Appellant’s statenent to |I.A D. was not submtted in the
(conti nued. ..)



further contact wth the Departnent or I.A D. personnel.

In the nmeantine, on July 31, 2001, appellant conpleted and
signed a notarized formwi th respect to the incident of April 23,
2001,8 titled “Prince George’s County Police Departnent Conpl aint
Agai nst Police Practices.” In the space provided to describe the
i ncident, appellant wote, “lI’ve Already Provided A Statenent!”
The top of the form included two pre-printed addresses for the
Departnent. One was for the Headquarters | ocated in Pal mer Park,
and the other was for the Internal Affairs unit in dinton. In the
section asking for the nanes of the officers “involved” in the
alleged brutality incident, appellant wote “CPL Elie,” “PFC
Barba,” “P.O Pettiford,” and “P.QO Evans.”

In a “Menorandum Qpi ni on of the Court” dated July 7, 2004, the
court granted the Motion to Dismss, without a hearing. The court
said, in part:

Before the Court is the question of whether or not the

Plaintiff in the above-referenced case provided the

required notice or had good cause not to, before bringing

an action for unliquidated damages agai nst Def endants as
outlined under the Local Governnent Tort C ains Act...

* * %

As outlined by the Court of Appeals, “the purpose of the
notice requirements under the LGTCA is to ensure that the
local government is made aware of its possible liability
at a time when it 1is able to «conduct 1its own

(...continued)
proceedi ngs bel ow.

8 This docunent was submtted in support of appellant’s
revisory notion



investigation and ascertain, for itself, from evidence
and recollection that are fresh and undiminished by time,
the character and extent of the injury and 1its

responsibility for it.” Moore v. Norouzi, 371 Ml. 154
(2002).

“"Relevant to determining the amount of diligence with
which an ‘ordinarily  prudent  person’ under  the
circumstances of [his/her case] would prosecute his or
her claim 1is the underlying purpose of the notice
statute.” Moore v. Norouzi, 371 Ml. 154 (2002).

In the case sub judice, the Plaintiff asserts by
affidavit that he filed a conplaint with the Prince
George’ s Police departnent and t hat [ Sergeant Di schi nger]
advi sed himto take no action while the matter was bei ng
i nvesti gat ed. He also states that the sanme officer
visited him and assured him that the matter was being
investigated. Plaintiff offers the above as proof that
he substantially conplied with the notice requirenents of
the LGICA and that he had good cause not to follow the
strict statutory requirenments thus the court may still
entertain his suit.

The LGICA statute explicitly states that actions for
unl i qui dat ed damages may not be pursued unless notice is
given within 180 days after the injury. In this
i nstance, notice was not given until approximtely two
years later.[® Wiile the Plaintiff’s affidavit offers
his reasoning for his untinely filing, relying on the
internal affairs officer’s advice, the Plaintiff offers
no ot her evi dence of any comruni cations with the i nterna
affairs officer.* Additionally, he offers no evidence of
an ongoing police investigation that would warrant
excusi ng his lack of diligence. This court finds that an
‘ordinarily prudent person’ woul d have, and shoul d have,
done nore to ensure his action was proceedinginatinely
manner .

Opinion and Order of the Court

Under the circumstances of this case the Plaintiff has
failed to neet his burden of denonstrating good cause and
substanti al conpliance. Viewing this casein[]the |ight
nost favorable to the Plaintiff the court finds that he

°® From the information provided to us, we cannot determn ne
when notice was actually provided to the County.
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has of fered no direct evidence of specific dates, tines,
or communi cations to support his allegations so that the
court could justifiably infer that any of the Defendants
were put on notice withinthe statutorily prescribedtine
l[imts. As such, the court need not address the issue of
whet her or not the Defendants have been prejudiced by
| ack of the required noti ce.

4 [ Appel  ant] attached a copy of Sergeant Di schinger’s business card
to his affidavit, stating that Sergeant Dischinger gave it to him
during a visit. MWhile this may be the case, this by itself is not
demonstrative evidence rising to the |evel of denmonstrating good
cause for failure to follow the statute.

On the sane date, July 7, 2004, the court issued an “Order of
Court,” granting appellees’ notions to dism ss the case. That
ruling pronpted appellant to file, on July 14, 2004, a “Mdtion to
Alter and Anmend Judgnment (Rule 2-534) or in the Alternative to
Revise (Rule 2-535).” Wth that notion, appellant subnmtted the
letter of July 18, 2001, from the Departnent and his notarized
conplaint of July 31, 2001, along with an affidavit referring to
the exhibits. Then, on August 3, 2004, Wite noted this appeal.

Thereafter, on August 5, 2004, appellees filed an opposition
to the revisory notion. The court denied “Plaintiff’s Mtion for
Reconsi deration” by “Order of Court” dated August 9, 2004.

DISCUSSION
I.

Prelimnarily, we shall address appellees’ contentions that 1)
appel I ant noted an appeal solely fromthe circuit court’s ruling of
July 7, 2004, and that 2) because appellant did not appeal fromthe

denial of his revisory notion, it is not appropriate for us to



consider the exhibits that appellant attached to his notion to
alter or anend. Appellees assert:
Had Appellant noted an appeal from the Court’s

denial of his “Mdtionto Alter or Arend judgnent (Rul e 2-

534) or inthe Alternative to Revise (Rule 2-535)” these

exhi bits m ght properly be considered in an appeal from

that judgnent. They should not, however, be consi dered

in areview of the Court’s original judgnent dism ssing

t he case.

(Enphasis in original).

When, as here, a notion to alter or anend is filed within ten
days after entry of judgnment, the filing of the notion stays the
time for filing an appeal until thirty days after the court rules
on the revisory notion. Southern Mgmt. Corp. v. Taha, 378 Ml. 461,
494 n. 13 (2003); Unnamed Attorney v. Attorney Grievance Comm’n, 303
Ml. 473, 486 (1985); Pickett v. Noha, inc., 114 M. App. 552, 557
(1997), on reconsideration, 122 Ml. App. 566 (1998), cert. denied,
351 Md. 603 (1998); Stephenson v. Goins, 99 Ml. App. 220, 225-26,
cert. denied, 335 Ml. 229 (1994). As we explained in Sieck v.
Sieck, 66 Md. App. 37, 44-45 (1986), a notion to revise a court’s
j udgnment, “however |abeled, filed wthin ten days after the entry

of judgnment will be treated as a Rule 2-534 notion....”

O inport here, if a notice of appeal is filed before the

court has ruled on a post-judgnent notion, the appeal “w Il not
lose its efficacy ... but its effect wll be delayed until the
trial court rules on the pending notion....”" Edsall v. Anne

Arundel County, 332 M. 502, 506 (1993). Because appellant filed

his revisory notion within ten days of the Oder granting the
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notion to dismss, appellant is entitled to a review of both the
notion to disnmiss and the notion to alter or anmend. This includes
the exhibits that appellant appended to his revisory notion.

II.

In order to pursue a claimfor unliquidated danages under the
LGTCA, the claimant nust conply with the 180-day notice requirenent
set forth in CJ. §8 5-304. It states, in part:

§ 5-304. Actions for unliquidated damages.

(a) Notice required. — Except as provided in
subsection (c) of this section, an action for
unl i qui dat ed damages may not be brought against a |ocal
governnment or its enployees unless the notice of the
claimrequired by this section is given wthin 180 days
after the injury.

(b) Manner of giving notice. -

* * *
(2) In... Prince George’s County, the notice shal
be given in person or by certified nmail, return receipt

requested, bearing a postmark from the United States
Postal Service, by the claimant or the representative of
the claimant, to the county solicitor or county attorney.

(3) The notice shall be in witing and shall state
the tinme, place, and cause of the injury.

(c) waiver of notice requirement. — Notw t hstandi ng
the other provisions of this section, wunless the
def endant can affirmatively show that its defense has
been prejudiced by |ack of required notice, upon notion
and for good cause shown the court may entertain the suit
even though the required notice was not given.

(Enphasi s added).
Appel | ant concedes that he did not strictly conply with the

notice provision of the LGTCA. Neverthel ess, he contends that the
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court erred when it failed to find that he substantially conplied
with C.J. 8 5-304. In his view, the County was put on notice when
he tinely filed his brutality conplaint with the Departnent.

Wth respect to the mtter of substantial conpliance,
appel l ant observes that 1) he tinely sent a letter to the
Department in July 2001, which was received on July 18, 2001; 2)
the Departnment commenced an investigation and, to that end,
Sergeant Di schinger nmet with appellant on two occasions, all within
the statutory notice period; 3) based on the letterhead that
appears on the Departnent’s letter of July 18, 2001, it “would | ead
a reasonabl e person to believe that Prince George’'s County is on
notice.” He adds: “How can the County and the officers
conplain that they were not on notice to allow a tinely
i nvestigation when they acknow edged the conplaint and comrenced
the investigation?”

Appel l ees respond that the court below did not err in
di smissing the suit based on appellant’s failure to conply with
C.J. 8 5-304, because appellant did not provide the requisite
notice within 180 days. In their view, the conplaint filed with
the Departnent did not constitute substantial conpliance because
“there is no allegation that it was a notice of claim for
unl i qui dat ed damages, as required by C.J. §8 5-304,” nor was there
any “allegation or evidence that the police departnment was
authorized to investigate or settle tort clains on behalf of Prince

George’s County.”
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As the Court of Appeal s expl ained in Housing Auth. v. Bennett,
359 Md. 356, 358 (2000), “[u]lntil the twentieth century, |oca
governments generally had no i mmunity under Maryl and conmon |aw in
either tort or contract actions.” See Rios v. Montgomery County,
157 Md. App. 462, 475 (2004), affirmed, 386 Ml. 104, 124 (2005).
In the early twentieth century, however, the Court of Appeals
recogni zed that | ocal governnents had “immunity in certain types of
tort actions based on activity categorized as ‘governnmental’ but
had no immunity in tort actions based on activity categorized as
‘“private’ or ‘corporate’ or ‘proprietary.’” Bennett, 359 M. at
359. Thus, “shaped largely by judicial decisions and by statutes
dealing with specific agencies or specific matters,” id. at 358,
| ocal governnments enjoyed limted immunity fromtort liability for
“nonconstitutional torts based on activity categorized as
‘governnental .’” Id. at 361. See DiPino v. Davis, 354 Md. 18, 47
(1999) (“A local governnental entity is liable for itstorts if the
tortious conduct occurs while the entity is acting in a private or
proprietary capacity, but, unless its immunity is legislatively
wai ved, it is imune fromliability for tortious conduct commtted
while the entity is acting in a governnental capacity”); Baltimore
Police Department v. Cherkes, 140 Md. App. 282, 314 (2001) (stating
that “local governnental bodies have comon |aw governnental
immunity only for acts that are governnental, and not for private

or proprietary acts, and they do not have imunity fromliability
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for State constitutional torts”); see also Harford County v. Town
of Bel Air, 348 M. 363, 373 (1998); Ashton v. Brown, 339 M. 70,
101 (1995).

Wth the enactnent of the LGICA, codified at CJ. 88 5-301,
et. seq., the Legislature sought to “‘provide a renmedy for those
injured by | ocal governnent officers and enpl oyees acting w thout
mal i ce and in the scope of their enploynment.’” Faulk v. Ewing, 371
Ml. 284, 298 (2002) (citation omtted). At the sane tinme, it
sought to ensure “that the financial burden of conpensation is
carried by the local government ultimately responsible for the
responsi bl e public officials’ acts.” Ashton v. Brown, 339 M. at
108.

C.J. 8 5-304, set forth above, contains the notice requirenent
that applies to such tort actions. The Court of Appeals recently
ruled that the 180-day notice requirenent of § 5-304 1is
constitutional wunder both federal and state |aw Rios V.
Montgomery County, 386 Md. 104, 120, 135, 136 (2005).

As the Court explained in Neuenschwander v. Washington
Suburban Sanitary Commission, 187 Md. 67, 76 (1946), overruled on
other grounds as stated in Arnold v. Prince George’s County, 270
Md. 285 (1973), the notice requirenment derives from the
Legi slature’s authority to grant or deny an individual theright to
pursue a | egal action against a nmunicipal corporation. The Court

sai d:
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When the Legislature creates a municipal corporation as
part of the machinery of governnent of the State, it is
Withinits province to adjust the relative rights of the
corporation and the citizens. The Legislature has thus
the power to enact a statute requiring that, before suit
for damages shall be instituted against a nunicipal
corporation, a witten notice of the claim shall be
presented to the nmuni ci pal authorities within a specified
period after injury or damage i s sustained.

Neuenschwander, 187 M. at 76 (internal citations omtted).

The notice requirenent under C.J. 8 5-304 serves an inportant

purpose. It is designed
“to protect the ... ~counties of +the State from
neretricious claimants and exaggerated «clains by
provi di ng a nechani sm whereby the ... county would be

apprised of its possible liability at a tine when it

could conduct its own investigation, i.e., while the

evi dence was still fresh and the recollection of the

wi tnesses was undimnished by tine, ‘sufficient to

ascertain the character and extent of the injury and its

responsibility in connection with it.’”
Moore v. Norouzi, 371 MI. 154, 167-68 (2002) (citations omtted);
see Rios, 386 Md. at 126; Faulk, 371 M. at 298-99; williams v.
Maynard, 359 M. 379, 389-90 (2000). Anong ot her things, the
notice provision enables a governnmental defendant to budget
properly, to set aside appropriate reserves, and to account for
paynment of clai ns under conpl ex accounting rules and tax statutes.
Rios, 157 Ml. App. at 477.

As the Court of Appeals recently reiterated, the notice
requirement under the LGICA is “a condition precedent to

mai ntai ning an action....” Rios, 386 Ml. at 127; see Faulk, 371

M. at 304. Indeed, a suit under the LGICA is “fatally flawed if
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the condition is not satisfied.” Rios, 386 M. at 127. See
Waddell v. Kirkpatrick, 331 M. 52, 59 (1993) (defining a
“condition precedent” as “‘a condition attached to the right to sue

at all’”) (citation omtted).

The noti ce requi renent operates i ndependent of thelimtations
period that applies generally to the filing of suit. Ser vi ng
timely notice is essential to preserve a claimant’s right to file
suit at any tinme during the limtations period. In contrast to the
tolling of limtations, nothing in the LGTCA expressly provides for
tolling the notice period. See American Gen. Assur. Co. V.
Pappano, 374 M. 339, 351 (2003); Piselli v. 75" Street Medical,
371 M. 188, 215 (2002); Frederick Road Ltd. Ptshp. v. Brown &
Sturm, 360 M. 76, 95-6 (2000); Doe v. Maskell, 342 Ml. 684, 696
(1996), cert. denied, 519 U. S. 1093 (1997).

There are circunstances, however, when a litigant is excused
fromstrict conpliance with the notice obligation, so long as “the
purpose of the notice statute was fulfilled by substantia
conpliance with the statutory requirenments.” williams, 359 Ml. at
390; see Jackson v. Board of County Comm’rs, 233 Ml. 164, 167-168
(1963). In Faulk, 371 Md. at 299, the Court explained:

VWere the purpose of the notice requirenents 1is

fulfilled, but not necessarily in a manner technically

conpliant with all of the terns of the statute, this

Court has found such substantial conpliance to satisfy

the statute. Moore, 371 MI. at 171-72; Maynard, 359 M.

at 389-90; Jackson, 233 M. at 167. Subst anti a

conpliance “requires sone effort to provide the requisite
notice and, in fact, it nust be provided, albeit not in

15



strict conpliance with the statutory provision.” Moore
371 Md. 171. See also Williams v. Montgomery County,

123 Md. App. 119, 131 (1998), aff’d sub nom. Williams v.
Maynard, 359 Md. 379 (2000) (noting that notice nust be
given even if it is deficient in sone respects). In

Condon v. Univ. of Maryland, 332 M. 481, 496 (1993), we

said that substantial conpliance is “such comruni cation

that provides . . . ‘requisite and tinely notice of facts

and circunstances giving rise to the claim’” Id.

(quoting Conaway v. State, 90 Ml. App. 234, 246 (1992)).

Rel yi ng on Moore, appellant maintains that the filing of his
conplaint with the Departnent constituted substantial conpliance,
because it satisfied the purpose of the notice provision. Hi s
reliance on Moore is m splaced.

Moore was a consolidated appeal, arising from separate
vehi cul ar accidents invol ving Montgonery County enpl oyees and two
cl ai mants, Moore and Mendel son. Moore, 371 Md. at 158-59. Wthin
days of the accident, the claimants di scussed the accidents with
representatives of Trigon Adm nistrators, I nc. (“Trigon”),
Mont gonery County’s third party clains admnistrator. Id. at 162-
64. Trigon's represen-tative identified hinmself as the clains
adm ni strator for the county and advi sed that “formal notification”
had been received. I1d. at 165. However, notice was not provided
directly to the County, in the manner directed by the statute. I1d.
at 159; see LGICA, 8 5-304(b)(1)(iii). Because the claimants
failed to notify the County Executive, as required by the statute,
Mont gonmery County argued that they failed to satisfy the statutory
notice requirenment under the LGICA. Moore, 371 at 170.

The Court recognized that “strict conpliance with the notice

16



provisions of the LGICA is not always required; substantial
conpliance may suffice,” id. at 171, “even though not all of the
details prescribed have been conplied with.” Id. However, of
i mport here, the Court underscored that “[t]here nust be sone
effort to provide the requisite notice and, in fact, it nust be
provided, albeit not in strict conpliance with the statutory
provision.” Id. Moreover, the defective notice nust satisfy “the
pur pose” of the notice provision. Id.

The Court then considered whether “notice to a third-party
clainms admnistrator, acting on behalf of a local governnent,”
constituted substantial conpliance with the notice requirenents of
the LGTCA § 5-304. Id. at 158. The Court defined “substantia
conpliance” as “‘such comunication that provides the State
“requisite and tinely notice of facts and circunstances giving rise
to the claim”'” 1d. at 172 (citations omtted). In its view,
“‘*[s]ubstantial conpliance turns on ensuring that the County [or
| ocal governnent] has sufficient actual notice to performa proper
and tinely investigation.'” Id. at 178 (citation omtted,
alteration in Moore).

In the Court’s view, the parties substantially conplied with
the notice statute, given the nature of the County’ s system of
claims adm nistration and the control that the County exercised

over Trigon’s activities. 1Id. at 177. The Moore Court stated:

[Where the tort cl ai mant provides the | ocal governnent,
through the unit or division with the responsibility for
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investigating tort claims agai nst that |ocal governnent,

or the conpany with whomthe | ocal governnment or unit has

contracted for that function, the information required by

8 5-304(b)(3) to be supplied, who thus acquires actual

knowledge within the statutory period, the tort cl ai mant

has substantially conplied with the notice provisions of

the LGTCA. This test is fair and has the advantage of

t aki ng account of the reality of howtort clains actually

are handl ed.
Id. at 178 (enphasis added). See also Faulk, 371 Ml. at 307-08
(concluding that plaintiff’s tinely notice to town’s insurer,
rather then the town, constituted substantial conpliance wth
statutory notice requirenent, because notice was provided in
sufficient time to enable the town to conduct a “tinely

i nvestigation”; the evi dence and recollection [were] fresh and
undimnished by time’”; and the insurer was notified “that
Plaintiff expected sone type of conpensation fromits insured, the
Town of Easton, for his personal injuries and property danmage”)
(citation omtted).

Based on the foregoing, we are satisfied that appellant did
not substantially conply with the statutory notice requirenment by
filing a conplaint with I.A D. about police brutality. Unlike in
Moore, appellant did not provide notice to an entity wth
responsibility for investigating tort clainms |odged against the
County. | nstead, appellant sent notice to the Department’s
Internal Affairs Division. The content of that conplaint pertained

to Wite's allegation of police brutality, not to tort clains

arising fromsuch conduct.
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Mor eover, the investigation that ensued was conducted by and
for I.A D., under a wholly separate procedure. | ndeed, as the
Departnent’s letter of July 18, 2001 reflects, the Departnent
indicated that appellant’s brutality claim was governed by the
statute pertaining to the Law Enforcenent O ficers’ Bill of Rights
(“LEOBR’) under M. Code (1999 Repl. Vol.) Art. 27, 88 727-734 D. 1
Notice to I.A D. sinply was not notice to the County Attorney or
County Solicitor, as required by C.J. 8 5-304(b)(2).

To be sure, in Moore, the Court indicated that substanti al
conpliance nmay be found when notice is provided to the entity
responsible for investigating the tort claim rather than to the
party naned in the statute. That is not what happened here,
however. Indeed, there was no i ndication of a relationship between
I.A. D. and the County Attorney or County Solicitor, akin to the
wor ki ng rel ati onshi p between Montgonery County and Trigon. To the
contrary, there was no evidence that the Departnent actually
comuni cated with the County Attorney or County Solicitor, so as to
apprise the County of its potential liability and enable it to
conduct a thorough investigation while nenories were still fresh.
Mor eover, unlike in Moore, the Department was not charged with the
duty to investigate tort clains against the County, nor did the
Departnent construe appellant’s conplaint of police brutality as a

tort claim against the County. See Faulk, 371 M. at 307

10 Effecti ve Cctober 1, 2001, LEOBR was recodified at Mi. Code
(2003), 88 3-101 to 3-113 of the Public Safety Article.
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(observing that it was “inportant to us in Moore, in accepting the
clai mants’ substantial conpliance argunents, that the intertw ned
i nformation technol ogy systens of the two existed, that Trigon had
authority to settle unilaterally clainms up to $2500 per claim and
t hat Tri gon conduct ed extensive fact-findi ng and ot her negoti ati ons
with the claimants, on behalf of the County”).

The recent case of Chappelle v. McCarter, ____ M. App. __
No. 411, Septenber Term 2004 (filed May 3, 2005), supports our
conclusion that there was no substantial conpliance here.
Chappell e, an enployee of the Police Athletic League (“PAL"),
brought suit in 2002 against an enployee of the Baltinore Gty
Police Departnent, alleging battery and stal king, violation of
constitutional rights, and other clains, as a result of events that
occurred in January 2000. Chappelle, slip op. at 1. The circuit
court granted the defendant’s notion to dismss or for sunmary
judgnment based on plaintiff’s failure to give the notice required
by the LGTCA. 1d., slip op. at 3.

On appeal, Chappelle averred that she had substantially
conplied with the notice requirenent, because the Cty Solicitor
received notice of her claim in March 2000, when she filed a
wor kers’ conpensation claim which “she erroneously had asserted
against Baltinmore City in the belief that the Police Athletic
League was an agency of that nunicipality.” 1d., slip op. at 9.

Witing for this Court, Judge Rodowsky said: “[A] bsent the precise
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notice, we think it wunlikely that a notice of a workers’
conpensation claim would be couched as a notice of a claim for
unl i qui dat ed danages, but the latter is the type of notice required
by CJ § 5-304(a).” Id.

III.

Al ternatively, appellant argues that he showed good cause for
any delay in notice, because he “was instructed by the police to
take no action while the investigation was ongoing.” He asserts:
“A reasonably prudent man, having been instructed on what to do by
the police would do just as instructed.” Appellant states:

There was a specific affirmative representation by the
police to M. Wiite while under incarceration to take no
action. M. Wite obeyed the police instruction. Hi's
action in accord with that instruction constitutes good
cause for delay....

The standard is what would the ordinarily prudent nman in
the same or simlar circunmstances do. That fictiona

person in this case is an incarcerated person under the
conpl ete control of the prison system A person who, for
pur poses of this notion, was brutalized and beaten by t he
police. Wat does this prudent person do under those
ci rcunst ances ot her than obey the police instructions to
give them tinme to investigate? It is only after an
unr easonabl e passage of time that he can be held to
recogni ze that something is amss and he better bring
Sui t.

Appel | ees counter that the court did not abuse its discretion
in declining to find good cause. They assert: “Failure to obtain
counsel (and, thus, failure to be aware of the notice requirenent)
does not constitute the requisite ‘good cause’ necessary to excuse

a plaintiff fromconplying wwth the statute.”
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I n appell ees’ view, Wite's affidavit “was remarkable for its
vagueness and | ack of detail.” They claimthat, even if Sergeant

Di schinger told Wite that he should “‘take no action during the
i nvestigation, Wiite s affidavit “never says what action it is that
Plaintiff would have taken had Di schinger not told himto ‘take no
action’; nor does it tell us what action Sgt. D schinger was
referring to, or even what Plaintiff thought he was referring to at
the tine the statement was made.” Appel |l ees conti nue:

Is it reasonable to infer, from the face of the

affidavit, that Plaintiff would have filed a notice of

action for unliquidated damages with the County Attorney
within the statutory tine period (or even seen an
attorney within that tinme frane), had he not been
instructed to “take no action”? The fact that Plaintiff
fails to plainly state as nuch in the affidavit suggests

that this is not a reasonable inference, but nerely the

argunent of counsel on behalf of a client that sinply

cannot make such a statenent.

When, as here, a litigant has not substantially conplied with
the notice provision, CJ. 8 5-304 permts a waiver of the notice
requirenent, so long as there is “good cause” for the dereliction.
Moore, 371 Md. at 179; Heron v. Strader, 361 Mi. 258, 270 (2000).
Under C.J. 8 5-304(c), if the plaintiff has nmet the burden of
est abl i shing good cause to excuse the failure to conply with the
noti ce requirement, the defendant nust “affirmatively showthat its
def ense has been prejudi ced” by untinely notice.

Maryl and courts eval uate good cause based upon “‘whether the

cl ai mant prosecuted his claimw th that degree of diligence that an

ordinarily prudent person would have exercised under the same or
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simlar circunstances. Heron, 361 Md. at 271 (quoting Westfarm
Associates v. Washington Suburban Sanitary Commission, 66 F.3d 669,
676-677 (4" Gr. 1995)); see Rios, 386 Ml. at 141 (sane); Moore

371 Md. at 179 (concluding that, by relying on the representations
of Trigon, clainmants acted as would an “ordinarily prudent person”
under simlar circunmstances); Hargrove v. Mayor and City Council
of Baltimore, 146 Md. App. 457, 463 (2002) (recognizing that “good
cause is a test ‘of ordinary prudence, that is, whether the
cl ai mant prosecuted his claimw th that degree of diligence that an
ordinarily prudent person would have exercised under the sanme or
simlar circunstances’”) (citation omtted); Bibum v. Prince
George's County, 85 F.Supp.2d 557, 565 (D. Md. 2000) ("' [T] he test
for [the] existence [of good cause] is that of ordinary prudence,
that is, whether the clainmant prosecuted his claimw th that degree
of diligence that an ordinarily prudent person woul d have exerci sed
under the same or simlar circunstances.’ |Ignorance of the
statutory requirenment does not constitute good cause.”)(citations
omtted; alterations in Bibum).

In Rios, 386 MI. at 121, the Court nmde clear that “[t]he
guestion of whether good cause for a waiver of a condition
precedent exists is clearly within the discretion of the trial
court.” See also Heron, 361 Md. at 270. An appellate court wll

not disturb the trial court’s determ nati on absent an abuse of that

di scretion. Rios, 386 MI. at 144; Moore, 371 MI. at 168; Heron
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361 Md. at 271

What we said in Hargrove IS pertinent:

“The discretion with which all courts determ ne whet her

good cause has or has not been shown is broad. It

i nvolves the exercise of one of the nost inportant

judicial functions. A ruling made in the exercise of

that discretion is entitled to the utnost respect. It

should not be overturned by an appellate court unless

there is a clear showng that the discretion has been
abused--that the result falls outside its broad limts.”
146 Md. App. at 463 (quoting Madore v. Baltimore County, 34 M.
App. 340, 346 (1976)).

Heron, 361 Md. 158, is noteworthy. There, the plaintiff sued
Prince George’'s County wunder the LGICA, claimng nalicious
prosecution, false arrest, and fal se inprisonnent. I1d. at 260-61
The case arose fromthe plaintiff’s arrest on various charges on
August 24, 1997. After he was acquitted of all the charges on
March 3, 1998, id. at 261, the plaintiff filed a notice of claim
under the Act on April 30, 1998. 1d. The Court of Appeals held
that the notice of claimwas untinely as to the false arrest and
fal se i nprisonnent clains, and that the plaintiff | acked good cause
for the late filing. I1d. But, it found that the notice was tinely
as to the malicious prosecution claim id., because that cause of
action did not accrue until the acquittal. Id. at 265.

Wth regard to the belated notice, the Court held that the
trial judge did not abuse his discretion in finding that “the
pendency of a crimnal case was not sufficient to constitute good

cause for late filing.” 1d. at 271. The Court agreed with the

trial judge that “an ordinarily prudent person, in Petitioner’s
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ci rcunstances, would have been able, through the exercise of
reasonabl e diligence, to file such a Notice of daim” Id.

In its discussion of good cause, the Court considered the
factors that have generally been found to constitute good cause for
a belated notice. It said:

Wil e courts generally consi der a conbi nati on of factors,

ci rcunst ances that have been found to constitute good

cause fit into several broad categories: [1l] excusable

negl ect or mstake (generally determned in reference to

a reasonably prudent person standard), [2] serious

physi cal or nmental injury and/or |ocation out-of-state,

[3] the inability to retain counsel in cases involving

conplex litigation, and [4] ignorance of the statutory

noti ce requirenent.

Id. at 272 (footnotes and internal citations omtted). |In Rios,
the Court added that good cause has al so been found to exi st where
representations mnade by I|ocal governnment representatives are
“msleading.” Rios, 386 Mi. at 141-42.

The Court of Appeals decided Rios, 386 MI. 104, after the
parties in this case submtted their appellate briefs. Rios 1S
instructive as to the issue of good cause. |If the trial court in
Rios did not abuse its discretionin failing to find good cause, we
are satisfied that the court below did not abuse its discretion.

Ms. Rios, a Bolivian inmgrant with limted ability to speak
or read English, received prenatal care through the Montgonery
County Health Departnent. Her baby was born at Holy Cross
Hospital, which is not operated by Montgomery County. Unknown to
Ms. Rios, her obstetrician was a County enpl oyee. 1d. at 112. At

birth, it was apparent that the child sustained an injury to his
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shoul der. 1d. at 113. Ten years later, Ms. R 0os gave notice to
the county of a nedical nmalpractice claim Id. The Court of
Appeal s upheld the trial court’s determnation that the delay was
not excused by good cause because the cl ai mant di d not exercise due
diligence. 1d. at 117.

Witing for the Court, Judge Battaglia declined to find that
a person’s mnority status constitutes good cause per se. Id. at
142. Moreover, the Court said, id. at 144-45:

The fact that the trial court, in its discretion
was not persuaded that Ms. Rios’s l|limted English
proficiency or inmgrant status constituted good cause
does not rise to the level of an abuse of discretion as
it was not a determnation that was exceptional,
extraordinary, or egregious especially wunder the
ci rcunst ances wher e Spani sh- speaki ng nur ses and
translated fornms were avail able. Therefore, we are not
persuaded that Petitioner’s inmgrant status or limted
Engl i sh proficiency constitute good cause per se and find
that the trial court did not abuse its discretion in
considering it with the totality of the facts in this
case.

The Circuit Court considered Luis’s mnority, the ten-
year delay in filing the claim M. R os's limted
know edge of English, available means to investigate

the lack of any form of investigation during the ten
years after Luis’s injury, and the fact that the County
di d not i npede or hanper any possibility of investigation
or conceal material facts. Fromall of those factors,
t he court concl uded t hat good cause did not exist. W do
not find that such a determnation is beyond the view
that a reasonabl e person woul d take of the facts of the
case sub judice. As such, we conclude that the tria

court did not abuse its discretion in determ ning that
good cause did not exist for waiving the notice
requi renent under the LGICA

Bibum, 85 F.Supp.2d at 565, is also instructive as to the

i ssues of substantial conpliance and good cause, because the case
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Is factually simlar to the one at bar. Bi bum all eged that a
Prince George’'s County Police Oficer used excessive force in
arresting himin 1997. 1d. at 560. About a nonth after his
arrest, he conpleted a form titled “Prince George's Police
Depart nent Conpl ai nt Agai nst Police Practices,” and sent it to the
pol i ce departnment by regular mail. Id. at 564-65. One year |ater,
Bi bum filed suit against Prince George’'s County and the police
officer, alleging assault, battery, malicious prosecution, false
arrest, and state and federal constitutional clainms. 1d. at 560-
61. He clainmed that he substantially conplied with the notice
requi renment when he conpleted the “formand nail[ed] it, by regul ar
mail, to either the police headquarters or the police internal
affairs departnment within a nonth after his arrest.” 1I1d. at 565.
He al so argued that he had good cause for the delay because he was
m sl ed by the police departnent. The federal court disagreed. Id.

The federal court held that a conplaint of police brutality
filed with the Departnment did not substantially conply with the
notice requirenent under C. J. 8 5-304(b)(2), requiring, in Prince
CGeorge’s County, that the notice be furnished to the County
Solicitor or County Attorney. 1d. Moreover, it rejected the claim
of good cause to excuse the failure to file the requisite notice,
even though Bi bum asserted that the police never told him that
filing a conplaint with the Departnent was insufficient to protect
his rights. It said, id. at 565:

When Bi bumwent to the Prince George’ s County police
station to conplain about Oficer Zelaya he was given a
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conplaint form which he conpleted and fil ed, but was not
advised by the police that separate action would be
required to preserve his right to sue the county or its
enpl oyees. This, Bibum clains, was “msleading and
deceptive,” and woul d | ead a reasonabl e person to believe
that any notice requirenent would be satisfied by
returning the conpleted form Bibumasserts that because
he was m sled and deceived, he had good cause for not
conplying with the statutory notice requirenent The
court, however, does not agree that Bi bum was decei ved.
There IS no al | egation of an affirmative
m srepresentation by police departnment enployees, nor
does the court believe there is an affirmative duty on
the part of the police departnent to provide unsolicited
advice (or solicited advice for that matter) to
conplainants regarding the steps they nust take to
preserve a claim against the county or one of its
enpl oyees.

Furt her, the Bibum court reasoned:

That Bi bum sinply did not know about the formnal
notice requirenent of the LGITCA does not constitute good
cause for his failure to conply. An ordinarily prudent
person in a simlar situation would have made his own
i nvestigation into the existence of any formal notice
requi renents or consulted an attorney on the matter.

Thus, the court finds that good cause does not exist for

wai ving the LGTCA' s notice requirenent.
Id. at 565-66 (footnote omtted). See also Downey v. Collins, 866
F. Supp. 887, 888, 890 (D. Ml. 1994) (concluding that clainmnt did
not show “good cause” for belated notice, even though he had no
menory of underlying event that led to injury, and it took three
nonths to locate a witness to a police officer’s beating; plaintiff
still had three nonths in which to file tinmely notice, and the
plaintiff’s decision to wait until the county supplied himwth
evi dence did not excuse the del ay).

Claimng that he established good cause, Wite attenpts to

di sti ngui sh Bibum. He points out that, unlike in Bibum, Sergeant
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Di schinger affirmatively told him “to take no action while the
i nvestigati on was ongoing”; he was an “incarcerated person under
the conplete control of the prison systeni; and he was to be
advi sed about the investigation. Thus, appellant contends that he
was induced by D schinger not to take action wuntil the
i nvestigation was conpl eted, and he relied on that representation. !
He asserts:

In Bibum, a police conplaint was filed and the fact that

the police did not inform M. Bibum of the fact that

ot her notice had to be given was not found to constitute

“good cause.” In the case at bar, precisely the opposite

has occurred. There was a specific affirmative

representation by the police to [appellant] while under

incarceration to take no action. |[Appellant] obeyed the
police instruction. Hs action in accord with that

i nstruction constitutes good cause for del ay.

Appel lant relies primarily on four exhibits: his affidavit;
the letter from the Departnent dated July 18, 2001; the “Prince
George’s County Police Departnent Conplaint Against Police
Practices,” notarized on July 31, 2001; and Di schinger’s business
card.

It is undisputed that Sergeant Di schinger tw ce had contact
wi th appellant shortly after Wiite filed his brutality conplaint.
Di schi nger took a typed statenent fromappellant on his first visit

in late July of 2001, and returned to photograph appellant on

August 1, 2001. He al so gave appellant his business card. G ven

1 W have no knowl edge as to the results of the |.A D
i nvesti gati on.
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the posture of the case, we also assune the truth of appellant’s
claimthat Dischinger told himnot to take any action during the
pendency of the investigation. Yet, appellant never clainmed that
he had any conmunications with I.A D. after August 1, 2001, nor
does he claimthat he ever inquired about the status of the police
i nvestigation.

Appel | ees contend that appellant failed to neet the burden of
show ng good cause to wai ve the statutory notice requirenent. They
state: “Ordinary citizens are required to seek out and obtain | egal
representation, within the statutory period, in order to ascertain
their legal rights and obligations. Failure to obtain counsel (and
thus, failure to be aware of the notice requirenent) does not
constitute the requisite ‘good cause’ necessary to excuse [the
appel lant] fromconplying with the statute.”

W pause to note that appellees’ ignorance of the | aw argunent
does not persuade us. In a footnote in Heron, 361 MI. at 272 n. 13,
the Court cited our decision in williams v. Montgomery County, 123
Md. App. 119, aff’d., 352 Md. 310 (1998), for the proposition that
the Court of Special Appeals “has specifically rejected ignorance
of the law requiring notice as good cause.” But, the Heron Court
i ndi cated that Maryland has not adopted that position. See id.;
see also Hargrove, 146 Md. App. at 467. Mboreover, in Rios, 386 M.
at 141-42 n. 18, the Court reaffirned that the questi on remai ns open
as to whether ignorance of the statutory notice requirenent

constitutes good cause. Notably, however, appell ant never asserted
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I gnorance of the law as his excuse for the untinely notice.

The court bel ow determ ned that appellant “failed to neet his
burden of denobnstrating good cause.” It pointed to the |ack of
evi dence of any continui ng comruni cations with I. A D. after August
1, 2001, or of an “ongoing” police investigation, which would have
“warrant[ed] [appellant’s] lack of diligence.” W are not
persuaded that the trial court abused its discretionwithregardto
its good cause ruling.

As we indicated, good cause is determ ned by “whether the
cl ai mant prosecuted his claimw th that degree of diligence that an
ordinarily prudent person would have exercised under the same or
simlar circunstances.” Heron, 361 Mi. at 271; see Madore, 34 M.
App. at 345. And, it is within the trial court’s discretion to
determine whether good cause exists to waive the notice
requi renent. Heron, 361 Md. at 270, 272. |In our view, appellant’s
lack of follow up with I.A D. belies any justification for his
delay in giving notice to the County. Based on Dischinger’s
al l eged representation to appellant, it may have been reasonable
for appellant to delay any action for a period of nonths, but not
years. Appellant sinply took no action at all; his inaction did
not amount to the requisite diligence of any ordinarily prudent
per son.

In sum to justify his own inaction for such an extended
period of tine, appellant relied on a single conment all egedly nade

by Dischinger in July of 2001. He identified no other action or
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conduct by the police in the nonths that foll owed. Yet, the
Sergeant’s conments did not suggest that appellant should remain
idle indefinitely, without further pursuing his conplaint. Gven
appel lant’s prolonged failure to act or even inquire, the court
bel ow did not abuse its discretion in regard to its good cause
ruling.

JUDGMENT AFFIRMED. COSTS TO BE PAID BY
APPELLANT.
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