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Theissuethis case presentsiswhether abail bondsman, who postsabail bond for adefendant



whose pretrid release conditions prohibit the defendant from leaving thejurisdiction without court gpprove
andwhoisnat given prior natification of the court’ sintention to amend theterms of the defendant’ s pretrid
rdlease, isentitled to be discharged from the abligation of the bail bond when the court actudly doesamend
the conditionsof pretrid rlease. The Circuit Court for Harford County determined that, under thefacts
of thiscase, hewasnot. We shall affirm that judgment.

Ebony Jean Smith (the* defendant” or “ Smith” ) was arrested and charged with possession of
marijuanawiththeintent to distribute, possesson of marijuanaand possession of pargpherndia Shewas
taken beforeacourt commissioner for aninitial gppearance, including pretrid releasedetermination.
Noting the defendant’ slack of family ties, ungtable employment statusand history, plusshort length of
Sateresdence- the defendant indicated that shewasleaving to returnto Cdifornia- on thedate of arred,
the commissioner required, asconditions of pretrid release, among others, abail bond in the pendty
amount of $5000 and that the defendant not leave the State without the court’ s permission.

Theappdlant, John C. Wiegand, Bondsman," posted thebail bond on behdf of thedefendant. By
executing the bail bond, he accepted its conditions and terms:

“THE CONDITION OF THISBOND |Sthat the Defendant personally appear, as

required, inany court inwhichthe chergesare pending, or in which acharging document

may befiled based onthesameactsor transactions, or towhich action may betransferred,

removed, or, if from the District Court, appeal ed.

“IF, however, the Defendant fail sto perform theforegoing condition, thisbond shdl be
forfeited forthwith for payment of the above penalty sum in accordance with the law.

“ITISAGREED AND UNDERSTOOD thét thisbond shal continuein full forceand

! The bail bond was executed by Delores J. Wiegand, as agent for the surety Lexington

National Insurance Company and that iswhat is reflected in the Original Bond Information. The
pleadings in connection with the bail bond forfeiture, however, name the appellant as the petitioner anc

indicate that Delores J. Wiegand is with John C. Wiegand Bail Bonds.



effect until discharged pursuant to Rule 4-217.”

After acrimind informationwasfiled, the defendant wasarraigned inthe Circuit Court and given
atrid date of February 12, 1997. Theredfter, she sought permission from the court tovigt Cdifornia By
order dated December 23, 1997, the court granted the defendant permission “to go to Cdiforniafor the
period of December 23, 1997 to January 15, 1998.”

Whenthedefendant’ scasewas cdled onthetrid date, the defendant did not appear, prompting
thetria court toissueawrit of body attachment for the defendant. 1t subsequently issued an order of
forfeiture of the bail bond. The gppellant filed aPetition To Strike Bond Forfeiture” inwhich he dleged
thet the court’ sauthorization of the defendant to leave the Sate, without giving him prior notice prohibited
the bondsmean from rescinding said bond and ddlivering up the Defendant . . . beforeleaving the State, thus
gregtly increasng therisk to thebondsman.” At the hearing, the gppellant recognized thet the court hed
the right to amend the conditions of pretria release and that “a defendant can dways skip and go to
California or Timbuktu or wherever, and the bondsman would be put to the same obligation.”
Nevertheless, he maintained that this case presented a difference:

“therisk a thetimethat he actudly wrote the bond wasthéat they’ relivingin Maryland and

had been so indructed by the court to stay in Maryland, and under those circumstances,

of course, thebondsman then looks at the contract and determinestherisk they’ rewilling

to accept.”

The court was not persuaded. It ruled:

2 Prior to the hearing on his petition, the appellant filed an amended petition deleting a clause,
“thus greatly increasing the risk to the bondsman,” and adding a second ground for striking the
forfeiture, i.e., that failing promptly to notify the bondsman, the court “further increased the bondsman
risk of assuring the defendant[’]s presence in Court on the [trial] date.” That ground is not at issue on
this appeal.



“I don’t agreewith you that there’ sany distinction between thefailure of acrimina

defendant to obey acourt order to either remainin Maryland or to return from Cdifornia

If that defendant isgoing to disobey acourt order and becomeafugitivefrom judtice, they

candoitinmany, many different ways, and | don’t ssewherethefact that Judge Carr

authorized thisdefendant to go to Cdiforniafor atemporary period of timeand thento

return increases your risk one way or the other.”
The court thus denied the appellant’ s petition to strike the forfeiture.

The gppdlant timely noted an gpped to the Court of Specid Appeds. Before congderation by
the intermediate appellate court, we granted the writ of certiorari to address thisimportant issue.

Inthis Court, the appellant arguesthat he was discharged of his obligation under the bail bond
when, without hisknowledge and without giving him notice or an opportunity to be heard, the court
amended theterms of pretrid rdease goplicableto thedefendant.  He points out thet, before podting the
bail bond for the defendant, he was aware of the conditions of pretrial release set by the court
commissioner and, thus, could assesstherisk hewasundertaking. Moreparticularly, he notesthe
condition prohibiting the defendant from leaving the State without the court’ spermisson. Acknowledging
asothat the condition permitted, and so heknew that, the court could modify it, the gppe lant contendsthat
could occur only after he had been given notice and an opportunity for ahearing.  For that proposition,
he relies on Md. Rule 4-216 (i) which provides:

“(1) Amendment of Pretrid Order. After acharging document has beenfiled, the court, on

motion of any party or onitsown initiative and after notice and opportunity for hearing,

may revoke an order of pretrial release or amend it to impose additiona or different

conditionsof rlease. If itsdecigon resultsin the detention of the defendant, the court sl

state the reasons for its action in writing or on the record.”

Thegppdlant reedstherequirement of therule caling for * notice and an opportunity for ahearing”

toincludebondsmen. “Tointerpret the rule otherwisewould not be consstent with the intent of therule”



he submits. Critical to the gppdlant’ sargument isthe notion that the amendment, without noticeto the
bondsmean, of the pretria release conditionsfrom “‘can't leave to*‘canleave” is“amonumenta change
intheconditionsof pretria rdeass” that achangein such conditions aso changestherisk thebondsman
undertook and, further, that the bondsman’ sknowledge of the changed conditionswould dlow himor her
to determine on the basis of full information whether to continuetherisk. Relevant tothefirst two
propositions, he asserts:

“If the natice and opportunity [to be heard] isto be given to the defendant only and not to

the Bondsman, then it can be dated that the court can impose greater or lesser conditions

on the Bondsman and the Bondsman would have no knowledge of the pretrid release

changed conditions. Thesechanged pretria rd ease conditionswoul d then changetherisk

to the Bondsman, and would affect the ability of the Bondsman to comply with its

obligations to the court under the surety bond.”
Astothethird, he datesthat, with natice, “any amendment or changein pretria release conditions made
by the court dlowsthe Bondsman to reeva uatethe risk, no matter how minor or how largeand torescind

the bail bond.”®

% For this proposition, the appellant purports to rely on Md. Rule 4-217 (h). That section does
address the voluntary surrender of a defendant, providing:

“(h) Voluntary Surrender of the Defendant by Surety. A surety onabail bond who has
custody of adefendant may procure the discharge of the bail bond at any time before
forfeiture by:
“(2) ddlivery of acopy of the bond and the amount of any premium or fee
received for the bond to the court in which the charges are pending or to
acommissoner inthecounty inwhich the chargesare pending who shdl
thereupon issuean order committing the defendant to the custodian of the
jail or detention center; and
“(2) ddivery of the defendant and the commitment order to the custodian
of thejail or detention center, who shdl thereuponissuearecept for the
defendant to the surety.
“Unlessreleased onanew bond, the defendant shall betaken forthwith beforea
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Tothegppdlant, it isaso rdevant thet, by writing abail bond to assure the defendant’ s gppearance
for scheduled court proceedings, he entered into acontract with the State. Because partiesto acontract
areentitled to notice and, moreto the point, the Maryland Rulesrequireit, citing and rlying on Maryland
Rule4-217 (i), the appdlant contendsthat, by failing to give him notice before changing the conditions of
the defendant’ spretrial release, the court discharged him of any obligation under thebond.* Thisisso,
he says, because*[t]he court, by approving the Defendant’ s departure from the State, without notice,
terminated any control the Appellant might have had over her.”

Asexpected, the Siate gpproachestheissuethis case presentsfrom awhally different perspective

It disoutes thet the gppdlant was due natice of the court’ samendment of the condition of pretrid release

judge of the court in which the charges are pending.

“On motion of the surety or any person who paid the premium or fee, and after
notice and opportunity to be heard, the court may by order award to the surety an
alowancefor expensesinlocating and surrendering the defendant, and refund thebaance
to the person who paid it.”

Rather than that section, however, the appellant’s brief quotes Md. Rule 4-217 (i), which provides:

“(i) Forfeiture of Bond. (1) On Defendant’s Failure to Appear — Issuance of Warrant.
If adefendant fails to appear as required, the court shall order forfeiture of the bail
bond and issuance of awarrant for the defendant’ s arrest. The clerk shall promptly
notify any surety on the defendant’s bond, and the State’ s Attorney, of the forfeiture of
the bond and the issuance of the warrant.

“(2) Striking Out Forfeiture for Cause. If the defendant or surety can show reasonable
grounds for the defendant’ s failure to appear, notwithstanding Rule 2-535, the court
shall (A) strike out the forfeiture in whole or in part; and (B) set aside any judgment
entered thereon pursuant to subsection (4)(A) of this section, and (C) order the
remission in whole or in part of the penalty sum paid pursuant to subsection (3) of this
section.”

“ To the appellant, it is the lack of notice that is the basis for the relief he seeks; he concedes
“that there is no distinction to be made of the Defendant skipping with or without permission.”

5



related to the defendant’ s permission to leave the State, arguing that it isnot required by the bond itself,
the gpplicable Maryland Rules, or the common law. Indead, the Sate contends thet, by virtue of the pretrid
release determination, rather than alack of knowledge or legitimate expectation of notice, the gppdlant
“had every reason to expect thet the defendant would saek the court’ spermisson to go to Cdifornia” In
fact, it points out,
“The pretrid determination not only informed the bondsman that [the defendant] had been
trying to return to Cdiforniawhen she made her initid gppearance, but recognized the
possihbility that [the defendant] would be ableto leave the State if the court granted her
permission. No reasonable person in the bondsman’ sposition should be surprisedto find
the defendant seeking court permission to return to Cdlifornia, epecidly in light of the
occasion: December 23, or theday before ChrigmasEve. That risk was sdf-evidentin
theinitial appearance report and pretrial release determination.”
Thus, the State concludesthat the court did not abuseitsdiscretion when it refused to strike the bond

forfeiture, aresult that isal so cons stent with that reached by other courts under similar factsand

circumstances.®

InAllegheny Mutud Cas. Co. v. State, 234 Md. 278, 282-83, 199 A.2d 201, 203 (1964), where

the defendants, who having failed to appear at trid, within aday or so, voluntarily returned to Baltimore
with the bondsman and surrendered themsalves to the police, this Court congdered the propriety of the
denid by the Crimind Court of Baltimore of theinsurer’ s motion to strike out the forfeiture of the ball

bonds. Toresolvetheissuethe Court construed Md. Code (1957, 1973 Repl. Val.) Art. 26, 8§ 33(b),

®> The State reminds us that “there are but three ways in which the surety’ s obligation may be
discharged: act of God, act of the obligee, act of law” (quoting Fred W. Frank Bail Bondsman, Inc. v.
State, 99 Md. App. 227, 232, 636 A.2d 484, 485 (1994), in turn, citing Tyler v. Capitol Indem. Ins.
Co., 206 Md. 129, 138, 110 A.2d 528, 532 (1955)). Itisnot at all clear that, for purposes of
determining whether a bond should be discharged, the action of the court is not attributed to the State.
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which read:

“Indl casesthecourt shdl havethediscretionary power to strikeout theforfeiture of bond
or collatera wherethe defendant can show reasonable groundsfor his nongppearance.

234Md. at 282, 199 A.2d at 203. We concluded that the court has discretionary power to strike out

aforfature, id. at 282-83, 199 A.2d a 203; see Harding v. State, 250 Md. 188, 190, 242 A.2d 135, 136

(1968); Irwinv. State, 17 Md. App. 518, 524, 302 A.2d 688, 691 (1973), but that such discretion is
conditioned upon ashowing by the defendant of reasonable groundsfor the defendant’ s nonappearance.
Id. & 282, 199 A.2d a 203. Then, after reviewing the purposeof bal - rather than to punish the surety

or enrichthe State’ streasury, the purpose of the bond isto “secureatrid,” id., quoting United Statesv.

Fedly, 25 Fed. Cas. 1055, 1057 (1813), and provide an incentive to have the accused return or be
returned to thejurisdiction of the court, id. at 283-84, 199 A.2d a 204, - we concluded further that the
discretionary power of the court to strike out aforfeitureisto beliberadly construed. The Court aso
condrued “ reasonablegrounds. . . for the nongppearance’ in the context of the exerase of thet discretion,
stating:

“Therequirement that ‘ reasonable grounds' be shown for the nonappearance of the

Oefendant obvioudy means something less stringent then an absol utdly compelling reason,

and wethink that in exercisng the discretionary power conferred by sec. 33(b), the court

should kegp thisinmind, particularly where, ashere, thereisno showing of adeliberate

purposeto evadethe process of the court. The discretion thus committed isasound one,

and not an arbitrary or absolute discretion precluding review by this Court.”
Id. at 285-86, 199 A.2d at 205-206. Noting that aliberal congtruction isrequired “when the purpose of
thebond isfulfilled within areasonabletime and when there hasbeen little or no prgudicetothe State,”

234 Md. at 282-283, 199 A.2d at 203, we stated our belief that the court did not soundly exerciseits



discretion when it denied the motion to strike forfeiture.
Maryland Rule4-217(i) now setsforth the procedurefor forfeiting bail bonds, anditisbased on

the successor to Art. 26, § 33 (b), Md. Code (1957, 1996 Repl. Vol.) Art. 27, § 616 Y2 (€),° which

® That section provides:

“(e)(2) Inthissubsaction, unlessthe context indicates atherwise, ‘ produce’ or * produced
means placing the defendant in the custody of a police officer, sheriff, or other
commissioned law enforcement officer authorized to make arrestswithin thejurisdiction
of the court.
“(2) Subject toitem (ii) of thisparagragph, any court exercisng crimind jurisdiction shdl
drikeout aforfeitureof bail or collateral and discharge the underlying bond, wherethe
defendant can show reasonable groundsfor hisnongppearance. However thecourt shall:

“(1) Allow asurety 90 days, or for good cause shown, 180 daysfromthe

date of failureto appear to produce the defendant before requiring the

payment of any forfeiture of bail or collateral; and

“(i1) Strikeout aforfeiture of bail or collatera deducting only the actud

expenseincurred for the defendant’ sarrest, gpprehengion, or surrender

if the defendant isproduced and if the arrest, gpprehengion, or surrender

occurs more than 90 days after the defendant’ sfailure to gppear or a the

termination of the period dlowed by the court to producethe defendant.
“(3) Evidenceof incarceration of afugitive defendant in any pend inditution withinthe
United Statesisawholly sufficient ground to strike out aforfeiture, if return of the
defendant to thejurisdiction of the court on expiration of the sentence a no expensetothe
State, county, or municipality is assured.
“(4) If acrimind caseisgetted, (i) thedefendant isentitled to arefund of any collaterd put
up by himfor bail or recognizance; (i) any other personwho hasfurnished collaterd is
likewiseentitled torefund; and (iii) if any bond or other security hasbeen furnished, the
bond or other security shdl be discharged, unlessit has been declared forfeited and 10
yearshave dapsad sncethebond or other security was posted, in which event naither the
defendant nor any other person is entitled to arefund or discharge.
“(5) Any court exeragng crimind jurisdiction may not exeraseaforfatureof thebond or
collateral posted by a surety and shall return the bond or collateral to the surety where:

“(1) The defendant fails to appear in court; and

“(ii) The surety produces evidence, in compliance with the time

constraints of paragraph (2) of this subsection, that:

“1. The defendant isincarcerated in a penal institution
outside the State;



mandates certain of the procedures set forth inthe Rule. Subsection (i) (2) of the Rule addressesthe
striking of aforfeiture for cause. It provides:

“(2) Striking Out Forfeiturefor Cause. If the defendant or surety can show reasonable

groundsfor the defendant'sfail ure to gppear, notwithstanding Rule 2-535, the court shdl

(A) strike out theforfeitureinwholeor in part; and (B) set asde any judgment entered

thereon pursuant to subsection (4)(A) of thissection, and (C) order theremissoninwhole

or in part of the penalty sum paid pursuant to subsection (3) of this section.”
SeeMd. Rule4-217 (i) (2). Under thisRule, thecourt isrequired to strike out theforfeiture, inwholeor
in part, whenever ather the defendant or the surety shows reasonable grounds for the defendant’ sfailure
to appear. Sgnificantly, thefocusison the defendant’ s nonappearance and the validity of any ressonsfor

that nonappearance, rather than on the bondsman or issuesaffecting thebondsman’ sassessment of therisk

“2. The State’ s Attorney is unwilling to issue a detainer
and subsequently extradite the defendant; and
“3. The surety agreesin writing to defray the expense
of returning the defendant to the jurisdiction in
accordance with paragraph (2) of this subsection.
“(6) Any court exercisng crimina jurisdiction that has ordered forfeiture of abond or
collaterd, after expiration of thetimeadotted by paragraph (2) of thissubsectionfora
surety to produce adefendant, shall returntheforfeited bond or collaterd if thesurety,
within 10 yearsfrom the datethe bond or collaterd was posted, producesevidencethat:
“(i) The defendant isincarcerated in a penal institution outside the State;
“(if) The State s Attorney isunwilling to issue adetainer and subsequently
extradite the defendant; and
“(iii) The surety agreesinwriting to defray the expense of returning the
defendant to the jurisdiction in accordance with paragraph (2) of this
subsection.”



of posting bond.

Inthecasesubjudice, a thetimeof the proceedingsunder review, the defendant had not appeared
and, thus, did not, and could not have, provided “reasonable grounds’ for her nonappearance. Nor has
the gppdlant offered any explanation for the nonappearance. Moreover, the gppdlant has not suggested,
much lesspresented evidence, that thiscasefdlswithin Art. 27, 8§ 616 %2 (e) (3), that is, thedefendant is
incarcerated in apend ingtitution in the United Statesand her return to Maryland at expiration of her
sentence and at no expense to the State has been assured. Seeaso Art. 27, § 6162 (€) (5), which
provides:

“(5) Any court exerasng crimind jurisdiction may not exeraseaforfatureof thebond or
collateral posted by a surety and shall return the bond or collateral to the surety where:
“(1) The defendant fails to appear in court; and
“(ii) Thesurety producesevidence, incompliancewith thetime condraints
of paragraph (2) of this subsection, that:
“1. Thedefendant isincarcerated in apend indtitution
outside the State;
“2. The State sAttorney isunwilling to issue adetainer
and subsequently extradite the defendant; and
“3. Thesurety agreesinwriting to defray the expense of
returning the defendant to thejurisdiction in accordance
with paragraph (2) of this subsection.”

Tobesure, abail bondisacontract of suretyship: “ atripartite agreement among aprinapd obligor,

hisobligee, and asurety.” Generd Mators Acceptance Corp. v. Daniels, 303 Md. 254, 259, 492 A.2d

1306, 1309 (1985). Itisadirect and origind undertaking under which the surety isprimarily or jointly
lidblewith theprincipa obligor and, therefore, respongble a onceif the principa obligor fallsto perform.
Id. at 259, 492 A.2d at 1309. Indeed, asurety ordinarily isbound with his principa by the same

instrument, executed at the sametime, and on the sameconsideration. Id. Thus, abail bondisan
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undertaking by the bondsmanto furnish bail onbehdf of the defendant, see Tyler v. Capitol Indem. Ins

Co., 206 Md. 129, 134-36, 110 A.2d 528, 530-31 (1955). Seeaso Stamatiadesv. Merit Music

Savice Inc., 210 Md. 597, 612-15, 124 A.2d 829, 837-38 (1956); InreLexington Surety & Indemnity

Co.,5N.E.2d 204, 205 (N.Y . 1936), aswell asacontract with the State, see Tyler, 206 Md. at 139-40,
110 A.2d at 532-33, under which the bondsman is obligated to assure the gppearance of the defendant
In court as required.

Asnoted, theappelant arguesthat the court’ samendment of the defendant’ sconditionsof pretrid
releaseto parmit her toleavethe State, after initialy refusing that permisson wasasgnificant changeand
resulted inamaterid increaseintherisk which heundertook. Appropriately, the State concedesthe
proposition underlying theargument, i.e., achangein the agreement by the principa and theobligee,
without naticeor consent by thesurety, whenit materidly changestherisk, entitlesthe surety todischarge,
acknowledging that, when it isapplicable, thereisample authority to support it. See Restatement (Third)
of Suretyship & Guaranty (1995) § 41, which, as pertinent, provides:

“If theprinapal obligor and the obligee agreeto amodification, other than an extenson of

time or acomplete or partia release, of the principa obligor’ s duties pursuant to the
underlying obligation:
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“ (o) the secondary obligor!” is discharged from any unperformed duties pursuant to the
secondary obligation:

“(i) if the modification createsasubdituted contract or imposesriskson

thesscondary obligor fundamentally different fromthoseimposed pursuant
to the transaction prior to modification.”

Ealier, Resatement (Firs) of Security 8 128 (1941) discharged acompensated surety, when, without its
consent, “the principal and the creditor modify their contract otherwise than by extension of time of

payment” and“themodification materialy increases|[thesurety’ g risk.” See Greenwell v. American

Guaranty Corp., 262 Md. 102, 107, 277 A.2d 70, 73 (1971).

Thisisnot abassfor thedischarge of thebondsmaninthiscase. The modificationinthe case sub
judicedidnot cresteasubdtituted contract or imposerisks* fundamentdly different” fromthoseundertaken.
Nor did themodification“materidly increasd]]” therisk thebondsman accepted.  The gppd lant admitsas
much:

“Thelower court arguesthat thereis no digtinction to be made of the Defendant skipping

with or without permission. . . . Appellant agrees. However, that argument isa‘red

herring.” Theissuebeforethiscourtis Appelant wasnot given natice pursuant totherules

toreassesstherisk of thebondissued. Itisirrdevant whether the Appellant would have

rescinded the bond.”

Moreover, thegppd lant’ sentitlement to dischargeisbdied by thevery termsof thebail bond itsdf.

Thebail bond, which theappe lant executed and agreed to, providesthat “thisbond shdl continuein full

" Unlike the Restatement (First) of Security, the Restatement (Third) of Suretyship and
Guaranty does not recognize the distinction, long recognized in Maryland, see A/C Electric Co. v.
Aetnalns. Co., 251 Md. 410, 413-414, 416, 418, 247 A.2d 708, 710, 711, 712 (1968) and cases
there cited, between compensated and other sureties, preferring to use the term “secondary obligor” to
designate all sureties. See §41. Although not relevant to the resolution of this case, this Court
continues to recognize the distinction, as our recent decision in Cadle Co. v. Arborwood [I Nominee
Corp., 360 Md. 240, 242-43, 757 A.2d 791, 792 (2000) confirms.
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forceand effect until discharged pursuant to Rule4-217.” That rule ddineatesfive Stuations, the occurrence
of which resultsin the discharge of the bail bond. See Md. Rule 4-217 (j) (1), which provides:
“(1) Discharge. The bail bond shall be discharged when:
“(A) dl chargesto which thebail bond gpplieshave been Setted, unlessthe
bond has beenforfeited and 10 years have dgpsed sncethe bond or other

security was posted; or

“(B) dl chargesto which thebail bond applies have been disposed of by
anolle prosequi, dismissal, acquittal, or probation before judgment; or

“(C) the defendant has been sentenced in the Didrict Court and no timely
goped hasbeentaken, or inthe dreuit court exerdang origind jurisdiction,
or on appeal or transfer from the District Court; or

“(D) the court has revoked the bail bond pursuant to Rule4-216 or the
defendant has been convicted and denied bail pending sentencing; or

“(E) the defendant has been surrendered by the surety pursuant to section
(h) of thisRule.”

Noneof these Stuations gpply to the casesub judice. Indeed, the State correctly observesthat, dthough
addressing one circumgance in which court action resultsin discharge of thebail bond, Rule4-217 () (1)
(D), the rule does not mention the Stuation where the court modifies the conditions of pretrid release, not
tomention ddineating it asadischarge of ball bond event. “If theactionsof atrid court are congstent with
thetermsof thebond, then thefact that such actionsmay, nonethdess makeit lesslikely that the defendant

will appear is of no account.” Peoplev. Tyler, 797 P. 2d 22, 25 (Colo. 1990) (en banc).

Theresult wereach iscongstent with that reached by other courtsthat have addressed thisissue,

see United Statesv. Lozoya, 2000 U.S. App. Lexis 11867 (10" Cir. 2000) (unreported) (modification of

rel ease conditionsto permit travel to go to an out-of-state amusement park and by removing him from
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electronic monitoring); Peoplev. Rincon, 603 P.2d 953, 955 ([court?] 1979) (tria court did not materidly

ater the surety contract by permitting the defendant to leave the state where, as a condition of the bond,

defendant agreed to not |leave the Sate without permisson); State of Arizonav. Surety Ins. Co., 601 P.2d

331, 332-33 (Ariz. Ct. App. 1979) (providonin bail bond thet the defendant ““ will at dl timeshold himself
amenableto theordersand process of the Court’. . . not tantamount to a promise by the State that the

court will not givehim permissionto leavethedae’); Suyvesant Ins Co. v. United Sates 410 F.2d 524,

526-27 (8th Cir. 1969), cert. denied, 396 U.S. 836, 90 S. Ct. 96, 24 L. Ed. 2d 87 (1969) (* Stuyvesant,
asacompensated surety, accepted theonerous conditions of assuring acrimina defendant’ s gppearance
for trid and should anticipete the enlargement of trave regtrictionsin accordance with theterms of the bond.
Thesurety doesnat haveto benatified every timethe principd isto gopear in court but ingtead should keep
itsdlf posted onwhenthe principd isto gppear in order to keep itsdf informed of any changesmade by the

court in accordancewith thetermsand purpose of thebond.”); Detroit Fidelity & Surety Co. v. United

States, 36 F.2d 682, 684 (6th Cir. 1930) (permisson of thetrid court to leavethejurisdiction did not affect
theright of asurety to arrest the principd without warrant, and that aCourt rule of the Digtrict Court where
the bond was executed provided for departure from thejurisdiction by leave of the Court), or related ones,
e Peoplev. Tyler, 797 P.2d 22, 26 (Colo. 1990) (subsequent withdrawd of guilty pleadid notincrease

the risk the surety originaly accepted); People v. Smith, 673 P.2d 1026, 1028 (Colo. Ct. App. 1983)

(court holdsthat under conditions of bail bond agreement, which sated that the “ defendant shdl . . . not
depart [the court] without leave,” trid court could permit defendant’ sabsence at ascheduled hearing; thus,

such action did not materidly change acondition of the bond contract); United Statesv. Egan, 394 F.2d

262, 265 (2nd Cir. 1968) (an order requiring the principa to report daily to the marsna, which was

14



modified to require reporting at ten day intervals, did not enlarge the conditions of bail or enhancethe

chancesof absconding). Tosmilar effect, United Statesv. Gambino, 809 F. Supp. 1048, 1060 (S. D.

N.Y. 1992) (holding that, under the facts of that case, the remova of the dectronic bracelet monitoring
devicesfrom defendantsdid not congtituteasgnificant changein theball conditionsand thusdid notincreese

risk of flight), aff d, 17 F.3d 572, 574 (2nd Cir. 1094). Seeaso Statev. Vaughn, 11 P.3d 211, 217 (Ok.

2000) (amended information againg gppelant principa that added four morefdony counts, dl semming
fromtheorigind transaction, increaang gppd lant prind pa'smaximum possiblesentencewasnot legd aror).

Thegppdlant maintainsthat thiscaseis controlled by Peoplev. Calaway, 577 P.2d 1109 (Colo.

Ct. App. 1978), On Motion for Reconsderation. Itisnot. Acknowledging the principle enunciated in

Rodriquezv. People, 554 P.2d 291, 292 ([court 1976), “ when abondsman entersinto asurety agreemernt,

he or she undertakesacaculated risk. Eventswhich materialy increase that risk have the effect of
terminating the obligation,” the court held, in that case,

“thesurety’ srisk was materially increased when, without the knowledge of the surety,

arrangementswere made by defense counsdl and the Peopleand with the gpprovd of the

court for Cdloway, the principa on the bond, to leave Colorado ostensibly to turn himsdlf

intotheautharitiesin Cdifornia. Theaction of the court substantialy reduced thelikdihood

of Caloway’s complying with the conditions of the bond.
Cdlaway, 577 P.2d & 1111. In so holding, it rgected the State’ s argument “that the language in the
conditionsof thebond (aprinted form furnished by the court) that the defendant * shal persondly gppear
inthecounty court . . . or thedidrict court . . . and not depart the samewithout leave until thefinal sentence
or order of the court’ condituted an authorization in advance by the surety for arangements such asthose
entered into here” 1d. (emphasis added).

TheColorado Court of Apped sdiginguished Cdlaway in Rincon, supra, 603 P.2da 953. There,
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the defendant’ s bond was set at $125,000 with three conditions: (1) that he gppear in court on hiscase
“whenever &=,” (2) that hereport weekly to the probation department or asoften asthe department deemed
necessary, and (3) that he not leave the sate of Colorado without the consent of the probation department.
Subsequent to Rincon posting the bond, the court, without informing Rincon, twice granted the defendant’s
request to leave the State temporarily, on the second of which, heabsconded.  Reecting Rincon’ sargument
that by permitting the defendant to leavethe State, the court materialy increased hisrisk, the gppdlate court
reasoned:

“Therecord here. . . doesnot support Brook’ sargument that the court materidly dtered
the surety contract. Generdly, unlessthe court ordersor the surety stipulates otherwise,
nothing preventsadefendant on bond fromleaving thejurisdiction solong ashegppearsat
al proceedingsinhiscase .... Unlikethe Stuationin Peoplev. Cdloway, supra, upon
which Brook relies, the court here did not attempt to change the jurisdiction in which
Wilburn wasto gppear, and, prior to theissuance of the bond, the court set up specific
conditionsunder which Wilburn could leavethe sate. By requiring that Wilburn secure
permissionbeforeleaving Colorado, the court restricted hisfreedom of movement, thereby
reducing therisk that hewould fail to gopear. Wefind no merit in Brook’ sargument thet
the surety wasnot informed of the court’ sconditionor the subsequent grant of permisson.
The condition wasimposad prior to the pogting of the bond by Gonzdes andthesurety’s
faluretoinformhimsdf of exigting bond conditionsdoes nat rdieve him from responsibility
under the bond obligation.”

603 P.2d at 955.
Nor doesthis case even begin to approach the factual predicate of those casesin which a
modification of abail bond to permit the defendant to leave thejurisdiction hasbeen found to have affected

materialy the bondsman’srisk. See Reesev. United States, 76 U.S. 13, 22, 19 L. Ed. 541 (1870)

(holding, where, knowing thet the surety’ spowersof arrest can only beexercised within the United States,
the government alowed the defendant to leave the United States: “It would be againg dl principleand dll

judiceto dlow thegovernment to recover againgt the suretiesfor not producing their principa, whenit had
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itself consented to hisplacing himsdlf beyond their reach and contral.”); Statev. Weissenburger, 459 A.2d
693, 696 (N. J. Super. 1983) (apleaagreement, of which the bondsman wasnot informed, inwhichin
exchangefor dl chargesbeing dropped, the defendant was permitted to rel ocate, inviolation of thebond,
and agreed to as3 s thegovernment in obtaining evidence againg sugpected drug didtributors); United Sates

v. Gavez-Uriarte, 709 F.2d 1323, 1324 (9th Cir. 1983) (the government authorized the defendant to return

toMexicoindirect contravention of thetermsof thebond); United Statesv. Aguilar, 813 F. Supp. 727, 729

(N.D. C4d. 1993) (pleaagreement, without bondsman’ sknowl edge, that authorized the defendant toengage
indangerous activity of assgting the government with narcoticsinvestigationsoutsde of thedidtrict where
trial was pending materially increased the risk that Defendant would not appear for trial).
The court’s modification of the terms of pretria release in this case fals far short of the
modifications, mede by other courts, thet have been determined to jutify the discharge of the bondsman'’s

obligation under thebail bond. See, eg., Rodriquez v. People, 554 P.2d 291, 293 (Colo. 1976) (where,

cons stent with the bond, the defendant had “answered” the chargesat thetimehe pled guilty, thetrid
court’ sdecisonto continuethebail bond until sentencing wasamodificationinthebail bond agreement
which maeridly increased the surety’ srisk over that agreed to in the bail bond contract); Peoplev. Jones,
873 P.2d 36, 37-38 (Calo. Ct. App. 1994) (continuing bail posted for drug offenses, and making it
gpplicabletolater filed habitud offender charges, which significantly increesed potentia pendty, materialy

increased the bondsman’ s risk); United Statesv. LePicard, 723 F.2d 663, 665 (9th Cir. 1984)

(modification of the conditionsof releasetoindudea“bresk nolaws’ condition likdly did not increesethe
risk of the defendant’ sflight, but did introduce avast number of new waysinwhichthesuretiesmight find

their bond forfeited).
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JUDGMENT AFFIRMED, WITH COSTS.
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