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This crimnal case arises froma courtroombraw that erupted
during domestic proceedings before a circuit court master. W nust
determ ne whether the authority of a donestic master to conduct and
regul ate court proceedings includes the power to authorize the
arrest of a litigant, pending judicial review of the master’s
recommendation  of a finding of cont enpt and immediate
i ncarceration.

Kevin Joseph Wegmann, appellant, appeared w thout counse
before a circuit court nmaster for a contenpt hearing in connection
with his failure to pay court-ordered child support. At the
concl usion of the hearing, the master opined that appellant was in
cont enpt and that imredi ate incarceration was warranted.
Consequently, two sheriff’s deputies who were stationed in the
courtroomattenpted to handcuff appellant. A scuffle ensued that
culmnated in crimnal charges against appellant for resisting
arrest and assault and battery. Thereafter, a jury in the Crcuit
Court for Howard County acquitted appellant of resisting arrest,
but convicted him of battery. The court sentenced appellant to
ninety days of incarceration, with all but ten days suspended,
foll owed by fifteen nonths of probation.

Appellant tinmely lodged his appeal and presents three
questions for our review, which we have reordered:

l. Did the trial court erroneously restrict

defense counsel's ability to present a
def ense?

1. Did the trial court err inits instructions to the
jury?



I11. Was the evidence sufficient to support
appel l ant's conviction?
We answer the first two question in the affirmative. Accordingly,
for the reasons that follow, we shall vacate appellant’s battery

conviction and remand for further proceedi ngs.

Factual Summary
The events that spawned the crimnal charges occurred on
Sept enber 21, 1995, when appellant appeared at a hearing before
Howard County Circuit Court Master Elaine Patrick (the “master’s
hearing”) with respect to his child support obligation.? A
redacted version of the transcript fromthe nmaster's hearing was
admtted as an exhibit at the crimnal trial.? It indicates the

followng, in pertinent part:

1'f “a picture is worth a thousand words,” we are fortunate
here to have the thousand words. As the wunderlying events
occurred at the master’s hearing, they were captured by the
official court reporter and nenorialized in the transcript of the
pr oceedi ngs. Thus, we are not presented with any significant
factual disputes or conflicting versions of events. To the
contrary, we know precisely what the master and appellant said and
when they said it.

The State and the defense agreed that the master’s hearing
transcript was relevant, and a redacted version of the transcript
was admtted as a defense exhibit. During questioning of a State's
w tness by defense counsel, the wtness read portions of the
transcript into the record. W note that there are insignificant
vari ances between the version of the transcript that was read into
the record and the transcript itself. To the extent there is any
variation, we shall refer to the text as it appears in the
transcri pt.



[ MASTER PATRI CK] : Based on the evidence |'ve heard
today, it is quite clear to ne that the defendant is in
cont enpt .

* * * *
So | amgoing to hold you in contenpt. I'mgoing to
sentence you to forty-five (45) days' incarceration. |I'm

going to set a purge figure of Thirty-Five Hundred
Dol l ars ($3,500.00), M. Wegnann. That neans, if you
pay the thirty-five hundred dollars, you do not have to
serve the tine. That's the difference between civil and
crim nal contenpt.

In light of your claimto live in Georgia, | am
going to recomend that the incarceration be inmmediate
from the courtroom and that an imediate Oder be
entered. I'mgoing to enter a judgnent for the arrears,
which is Fourteen Thousand, N ne Hundred and N nety-Three
Dol lars and Sixty-Five Cents (%$14,993.65). Payment s
t hrough the Departnent of Social Services, secured by a
wage lien. Future service by first-class mail

M. Wegmann: Your Honor?
The Master: Yes, M. Wegnmann?

M. Wegnmann: Ah, | want to, like to file ny exceptions
NOw.

The Master: M. Wegmann, you can file those prior to
your exceptions. I'm going to recommend that an
i mredi ate order be entered, so we can--

M. W egmann: Also, a motion for stay of sentence
pendi ng the outconme of the exceptions hearing. And a
request for filing fees and costs be paid by the State
for ny transcripts and other related fees, since | was
not-, Public Defender's-. (To the Deputy) Hold on a
second. Hold on a second. GCet, get away fromnme until
| " m done.

The Master: Excuse ne, M. Wegmann. This is not up to
you at this point.

The Deputy: Put your hands behind your back.



The Master: Cooperate with the deputies, M. Wegnmann.
(Emphasi s added.)

The State also called Mster Patrick as a wtness. She
explained that after she announced her findings, appellant
approached the bench to file handwitten exceptions and a notion to
stay the sentence.® The nmaster planned "to pass themalong to the
Judge" so that the court could consider the pleadings in its
eval uati on of her recommendation. As appellant was speaking to the
Master Patrick, she observed that

t he deputies were standing, and [appellant] said--he was

saying stop, or back up or sonething. | didn't

understand that because they were just--in ny
recollection they were just standing there. And then

had his paper, the deputy stepped forward, and then he

started saying get away from ne, get away from ne. I

said M. Wegnmann, it's not up to you at this point.

Wen the master saw appellant’s "arm going up," she left the
courtroomto find another deputy, out of concern that there m ght
be an "incident."

Master Patrick explained that she recomended iimmediate
i ncarceration because she did not want appellant, who resided in
Ceorgia, to avoid a jail sentence by flight. Her “concern” about
flight was fueled by her belief that appellant had “failed to
appear for a prior hearing,” he was in her court on a “cash only

bond,” and appellant m ght not “hang around” if she gave him a

surrender date.

3The parties stipulated that appellant did file his exceptions
and his notion to stay at the master’s hearing.
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Nevert hel ess, the nmaster recognized that she had no express
authority to detain appellant. | ndeed, she knew that only a
circuit court judge could have incarcerated Wegmann. The naster
bel i eved, however, that Maryland Rules 2-541 and S74A* did not
require her to give appellant "an opportunity to nmake it out the
door if what |I'm recommending is an imediate incarceration.”
Thus, she steadfastly naintained that she was entitled to detain
appellant, pending the circuit court’s consideration of her
recommendati on, because a contenpt order may be entered at any tine
and because “the proceeding isn't actually conplete until the Judge
has an opportunity to rule"” on the reconmmendation for imedi ate
i ncarceration. Consequently, she thought that "in that nonent
bet ween maki ng the recomrendation for i medi ate incarceration

and getting the file down to the Judge and maki ng sure that the

hearing proceeds on the recommendation . . . in appropriate

i nstances soneone nay need to be detained in order to insure the
orderly action on the recomendation.™

The master acknow edged, however, that appellant never nade
any statenents about fl eeing. She al so conceded that appell ant
appeared for the hearing even though, based on his own experience,

“he understood that one potential outconme of a contenpt finding

‘Ef fective January 1, 1997, Rule S74A was redesignated, with-
out substantive change, as Rule 9-207. Maryland Rule 9-207(f)(3)
provi des: “On the recommendati on by the master that an individual
be found in contenpt, the court may hold a hearing and direct the
entry of an order at any tine.”



could be incarceration.”® Nor did the master ever ask appellant to
“have a seat” and wait while she referred the matter to a judge.
Moreover, in the particular segnment of tinme that is especially
rel evant here —when appell ant was at the bench filing exceptions
—there is absolutely no indication in the record of any attenpt by
appellant to flee the courtroom

During direct exam nation, the prosecutor asked the nmaster
what she neant when she said it "is not up to you at this point."
The master responded:

| meant that | was going — | wanted the deputies to

detain [appellant] because | was going to . . . try to

get a hearing arranged that day on ny recommendati on for

i edi ate incarceration, and | was going to have him

det ai ned while that process was going forward so we coul d

get it resolved that day. . . . That’'s what | neant by

that, that | wanted the deputies to detain [appellant]

pendi ng disposition on ny recomendation for imredi ate

i ncarceration.

Master Patrick never specifically instructed the deputies to
detain appellant, but she admtted that she intended "to
communicate to . . . [the deputies] to please escort [appellant]
out the back door and hold himuntil [she] had an opportunity to
make arrangenents with the Judge to hear the renainder of the

proceeding."® The master agreed that, when the deputies sought to

detai n appellant, they were doing just what she wanted themto do,

The nmaster was referring to a prior sentence of 45 days that
appel l ant had received, which was |ater found illegal.

5Contrary to the suggestion in the dissent, the naster never
declared a “recess” in order to pursue imediate judicial action in
connection with her recommendati on for contenpt and incarceration.

- 6 -



so that she could arrange for a judge to review her
recommendat i ons.

Al t hough the nmaster had not anticipated that the deputies
woul d seek to handcuff appellant, she acknow edged that she
expected appellant to conply. Moreover, the master conceded that
appellant was not free to leave of his own accord. To the
contrary, the master agreed that appellant’s “freedoni] was taken
fromhimby State authority.” Master Patrick expl ained that, when
she recommends imedi ate incarceration, "[t]hose gets [sic] done
the sanme day [by the judge] one way or the other."

Two sheriff’s deputies, Corporal James Horan and Deputy Andre
Li ngham were assigned to Master Patrick's courtroomon the day of
the incident. Corporal Horan, who testified for the State,
recounted that the events in the courtroom unfol ded rapidly and
si mul t aneousl y.

Notw t hstanding his fourteen years in the Sheriff’s office,
Horan testified that he did not know the | egal distinction between
a master and a judge, the extent of a nmaster's authority, or the
difference between a master’s recommendati on and a judge’ s order.
As a deputy sheriff, Horan stated that he is "the | aw enforcenent
armof the court,” and his duties include courtroomsecurity. He
expl ai ned that "when a Judge or a Master advises that sonebody is
going to be taken into i medi ate custody fromthe courtroomthat is
directing that the subject is going to be taken into custody, to
our |ockup and then to the Detention Center." Moreover, in his
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“mnd,” the master had ordered appellant taken into custody, and

the master is "the ruler of the court . . . ." He said: "She
wears the black robes . . . . And | was directed to do sonething
and | did it

Horan t hought, based on the master’s initial remarks, that the
deputies were supposed to take appellant into custody. When he
heard Master Patrick say "imedi ate incarceration,” he wal ked to
the right side of appellant and Deputy Li ngham stood by appellant's
| eft side. Li ngham took out his handcuffs, but the sherriffs
"paused" as appellant discussed the matter with the naster at the
bench. Appellant then told the deputies to "[h]old on a second”
and "get away fromne until I'mdone.” Wen the master said "it's
not up to you at this point," Horan and Lingham "attenpted to take
[appellant] in custody.” As Linghamtried to handcuff appell ant,
W egmann "jerked and pulled away" and "clench[ed] his fist."
Because appellant raised his fist, Horan believed appellant was
going to strike Lingham and he grabbed appellant's armto prevent
himfromhitting Lingham Appellant then struck Horan in the jaw
and snapped Horan's head back. Horan thought appellant was
attenpting to run out of the courtroom

During the altercation that ensued, the deputies grabbed
appellant and all three nen fell to the floor "in a big pile."
Fearing that appellant m ght take Linghanmis weapon, Horan yelled to
the master to "hit the alarm™ Horan then grabbed appel | ant around
t he neck, jaw, and face, and sprayed himw th pepper mace. Wen
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ot her deputies arrived in the courtroom appellant was handcuffed.
As a result of the nelee, Horan suffered shoulder and back
injuries, for which he was placed on disability for one nonth and
then light duty for several nore nonths.

Mal col m Jacobson, an Assistant State’'s Attorney assigned to
the Child Support Enforcenent Division of the State’'s Attorney’s
office, appeared as counsel at the contenpt proceeding. He
testified that he heard Master Patrick find appellant in contenpt
and "would recommend imrediate incarceration.” According to
Jacobson, when appel | ant handed various notions to the master, the
two deputi es approached appellant; while appellant was tal king, one
of the deputies “said sonething about |owering his hands or putting
hi s hands behind him” Jacobson related that Master Patrick then

said sonmething to the [e]ffect that this was

not the right tine, referring to the Mtions,

and the deputies continued to approach M.

Wei grmann. And M. Wegmann said, wait a

mnute, wait a mnute. The deputies were

there, and M. Wegnann started to scream no,

no, no, no, no, and started punching at the

deputies and a scuffle ensued fromthere.
Jacobson did not recall that the deputies tried to hit appellant,
al t hough "they were trying to restrain him [Appellant] was doing
all the hitting," and was “struggling violently.”

At the end of the State’'s case, the court denied appellant's
motion for judgnment of acquittal. Laura Rosenthal, appellant's

girlfriend, then testified for the defense. She recounted the

fol | ow ng:



The Master recomended that M. Wegnmann
be incarcerated after the hearing, and M.
W egmann proceeded to file exceptions and
things that you would file if you were going
to be incarcerated. After that -- well, he
wasn't even finished. He was in the m ddle of
handing these to the Master and the Sheriff
canme up behind himand went to grab him He
put his hand back, like this, and he said, |I'm
not done yet. And then the sane Sheriff
grabbed him by his arm shoved it up behind
his back and started shoving him toward the
ot her Sheriff who grabbed him by the neck.
After that | don't exactly -- everything
happened so fast, | don't know what happened.
| mean, the next thing |I knew four guys were
on top of him

Appel l ant, a construction superintendent for a builder of
single famly hones, testified in his ow behalf. He stated that
the deputies started to "manhandl e”" himwhile he was attenpting to
file his exceptions and, in a matter of seconds, "the thing got out
of hand." Appellant expl ai ned:

[ T] he Sheriff had cone up behind ne and started nessing

with my left hand as | was trying to hand the docunents
to the Master at that tinme. And --

* * * *

[ The deputy] was trying to place it behind ny back
and put what we would call in the mlitary as an arm
jack, trying to jack your armto nmake you submt to what
he was doi ng.

| nmotioned to himto wait until | was done and then
| would go with him and | started to try to file the
things again, and the . . . Deputy . . . started pushing

me in the direction of the other Deputy who i medi ately
cane up and grabbed ne around the neck area.



W egmann further stated that he pushed away one deputy who had
grabbed him around the neck in a choke hold because he could not
breathe. He was trying to push the deputy away "at the tine that
[the deputy] was struck." According to appellant, no one ever told
hi m he was under arrest or ordered himto submt to an arrest.
Appel l ant al so thought that, as an experienced litigant, his filing
of exceptions would result in an automatic stay of any sentence.

In rebuttal, over defense objection, Corporal Horan testified
that he decided to handcuff Wegnmann in the courtroomrather than
wait until he had exited the courtroom because he had been tol d of
an incident in August 1995 when appellant was in court and fled out
of the custody of the Sheriff’'s Departnent. Horan adm tted,
however, that he had no personal know edge about the incident.

We shall include additional facts in our discussion of the

i ssues.

Di scussi on
l.

As we noted, appellant was charged with resisting arrest and
battery. Appel lant’s defense rested on his claim that he was
illegally arrested and, therefore, he was entitled to resist with
reasonabl e force. In so doing, he denies that he commtted a

battery.



It is beyond cavil that “the right to resist an unlawf ul
warrantl ess arrest renmains the law of Maryland.” 1In re Al bert S.,
106 M. App. 376, 397 (1995). Mbreover, “an essential el enment of
[the crime of] resisting arrest is that the arrest be lawful."
Monk v. State, 94 Md. App. 738, 742 (1993). Thus, when confronted
with an unlawful, warrantless arrest, one may lawfully resist by
resorting to reasonable force. Dennis v. State, 342 Ml. 196, 212
(1996), aff’'d after remand, 345 Mi. 649 (1997); Barnhard v. State,
325 Md. 602, 614 (1992); Rodgers v. State, 280 Md. 406, 410, cert.
denied, 434 U S. 928 (1977); Monk, 94 Md. App. at 745. The right
to resist by the use of reasonable force is sonetines referred to
as a “privilege.” In re Albert S., 106 MI. App. at 396-97.

Even when threatened wth an illegal, warrantless arrest,
however, one may not resist wth excessive or unreasonable force.
See Rodgers, 280 Md. at 421; Jenkins v. State, 232 Ml. 529, 534
(1963). The use of excessive force may constitute a battery. See
Jenkins, 232 M. at 534. In addition, one has no right to use
force to resist an unlawful arrest effectuated pursuant to a
facially valid warrant. Rodgers, 280 M. at 419. In that
ci rcunstance, the arrestee nust submt and challenge the legality
of the arrest in a subsequent judicial proceeding. Id.

As appellant’s defense is grounded on the claimof an unl awf ul
arrest, we pause to consider first whether he was actually

arrested. We have little trouble in concluding that he was.
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It is wundisputed that the deputies sought to handcuff
appel lant, and this act anounted to an attenpt to arrest him An
arrest is defined as “the taking, seizing or detaining of the
person of another, inter alia, by any act that indicates an
intention to take himinto custody and that subjects himto the
actual control and will of the person making the arrest.” Morton
v. State, 284 M. 526, 530 (1979). The Court of Appeals has
expl ai ned: “W have defined an arrest in general terns as the
detention of a known or suspected offender for the purpose of
prosecuting himfor a crime. An arrest is effected (1) when the
arrestee is physically restrained or (2) when the arrestee is told
of the arrest and submts.” Little v. State, 300 Mi. 485, 509-10
(1984) (citations omtted); see also Barnhard, 325 Mi. at 611. 1In
addition, a person is seized wthin the nmeaning of the Fourth
Amendnent when, “‘in view of all the circunstances surrounding the
i nci dent, a reasonabl e person would have believed that he was not
free to leave.’” Tinms v. State, 83 M. App. 12, 17 (quoting
M chigan v. Chesternut, 486 U S. 567, 573 (1988)) (citations and
internal quotations omtted), cert. denied, 320 MI. 801 (1990); see
also In re Joshua David C., 116 Md. App. 580, 593 (1997).

I n reaching our conclusion that appellant was arrested, we

consider it significant that the State candidly conceded at oral



argunent that the deputies sought to arrest appellant.” Simlarly,
at trial, the prosecutor told the judge that *“it was by [the
master’s] Order that he was detained . . . . She’'s the one who
ordered him detained.” The prosecutor also told the trial judge
that it was clear that the | aw enforcenent officers were trying to
arrest appellant, but asserted that it was not necessary for them
to advi se appellant of that fact. Further, the master acknow edged
t hat appell ant was deprived of his liberty. In addition, the trial
court essentially found that appellant was arrested, but she
determ ned that it was under circunstances anal ogous to an arrest
pursuant to a warrant. That the deputies attenpted to arrest
appellant is also evidenced by the State’s subsequent decision to
charge appellant with resisting arrest.

I n concluding that appellant was, indeed, arrested, we do not
attach significance to the absence of a formal arrest order from
the master. In this regard, we observe the State does not seek to
uphol d the verdict because of the lack of an order fromthe master
directing the deputies to arrest appellant. As we noted, it
concedes that the master’s conduct was tantanount to an arrest. It

al so acknow edges that the master’s remarks were construed by the

I'n its brief, the State neither concedes nor disputes
appel lant’s contention that he was arrested. |Instead, it argues,
that the master had inplied authority to detain Wegnmann briefly
and to arrest him The State al so asserts that, even if the master
| acked such power, “Wegnmann's arrest was anal ogous to an arrest
pursuant to a warrant,” thereby precluding appellant’s right to
resist.
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deputies as an order to arrest. Additionally, there is no
question, based on the master’s testinony, that she intended to
detain appellant, with handcuffs if need be, and would actually
have so ordered, had it been necessary. It was, however,
unnecessary, because the deputies immediately understood the
master’s remarks as an instruction to take appellant into custody.?
Thereafter, the master condoned the deputies’ actions. She told
appel l ant to cooperate with the deputies as they sought to handcuff
himand said that it was “not up to [him at this point.” At the
very least, it is clear that the deputies were doing exactly what
the master intended, and the master sanctioned the deputies’
conduct .
We turn to consider the legality of the arrest.
.

Appel | ant contends that his arrest was unlawful because the
master | acked either express or inplied authority to arrest him
He al so contends that the arrest was not acconplished pursuant to
a warrant, and thus he disputes the trial court’s finding that the

arrest was anal ogous to an arrest pursuant to a warrant, thereby

8Even with our after-the-fact opportunity to reflect on the
master’s exact words at the contenpt hearing, it was, at best,
uncl ear whether the master actually (albeit inproperly) inposed a
sentence, thereby pronpting the deputies’ actions, or nerely

recommended inposition of one. Initially, the master said, “I am
going to hold you in contenpt. 1’mgoing to sentence you to forty-
five (45) days’ incarceration.” Later, she said, “I amgoing to

recomrend that the incarceration be immediate fromthe courtroom”
(Enphasi s added).
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defeating his right to resist. In addition, he clains that he did
not commt a crinme in the presence of the deputies, so as to
entitle themto arrest him Appellant also argued bel ow that he
never refused to submt to an arrest, because "an arrest was never
communi cated to him Al that was conmunicated to himwas force."

For its part, the State contends that the master had the right
to detain appellant “to insure that her recommendati on of inmedi ate
i ncarceration could be inplenented,” and that the Maryland rul es
“implicitly give a master such authority.” In particular, it
points to the master’s right to conduct and regul ate proceedings in
court and argues that this provision inherently includes the power
“to briefly detain a defendant for the short tine it takes for the
court to issue an order in accordance wth the nmaster’s

recommendation.”® (Enphasis added). The State al so posits that,

At oral argunent, the State suggested that the nmaster coul d
hold a litigant for a reasonable tine. Based on the record before
us, there is little basis to conclude that the seizure here would
have been for a “reasonable” time. The record does not reflect how
long it ordinarily or actually takes to procure judicial review of
the master’s recommendation; the master commented only, other than
the nmaster’s comment that her requests “gets [sic] done the sane
day.” Howard County has only a few circuit judges, and we would
have to speculate as to their availability at any given tine. In
any event, waiting in a cell for the day would hardly seem to
qualify as a “brief” or “reasonable” detention. See Terry v. Chio,
392 U.S. 1, 16 (1968) (permtting an investigative stop and frisk
to verify or dispel the officer's reasonable, articul able suspicion
of crimnal activity). See also Mnnesota v. Dickerson, 508 U S
366, 373 (1993) (“If the protective search goes beyond what is
necessary to determne if the suspect is armed, it is no |onger
valid under Terry and its fruits will be suppressed.”).
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even if the arrest were illegal, the situation here was anal ogous
to the execution of a facially valid but defective warrant; just as
in the case of a defective warrant, the deputies were “nerely
followng the order of a judicial authority.” Therefore, the State
suggests that appellant was not entitled to resist, just as one
cannot resist an arrest pursuant to a warrant.

At trial, the State had the burden of proving that the arrest
was | awful . It is undisputed that there was no warrant for
appellant’s arrest. Nor did appellant commt a crine in the
presence of the deputies before they approached himw th handcuffs.
Thus, the legitinmacy of the arrest necessarily depends on: (1) the
authority of the master, express or inplied, to order the seizure
of a litigant under the circunstances attendant here or (2) the
conparability of the situation here to an arrest pursuant to a
facially valid but defective warrant, founded upon the deputies’
good faith belief as to the nmaster’s authority to order appellant’s
arrest. We shall consider first whether the master had the
authority to arrest appellant.

A

We recently observed that “the authority of the master[] is
limted by the Maryland Rules and the statutes providing for the
use of nasters in donestic relations cases.” Wse-Jones v. Jones,
M. App. _ , No. 196, Sept. 1997 Term slip. op. at 9 (filed

Sept. 29, 1997). This suggests that the nmaster’s authority nust



derive either froma statute or a rule. W |ook to Maryl and Rul es
9-207 and 2-541(c), which govern the powers of a donestic naster
Pursuant to Rule 9-207(a)(1), matters of contenpt for nonconpliance
are routinely referred by the clerk to a nmaster “as of course,”
unless the circuit court directs otherw se. Rul e 9-207(a) (1)
specifically authorizes a master to preside at a hearing regarding
contenpt for nonconpliance with an order relating to the paynent of
alinmony or <child support. Further, Maryland Rule 9-207(b)
provi des: “The master shall have the powers provided in Rule 2-
541(c) and shall conduct the hearing as provided in Rule 2-541(d).”
In turn, Maryland Rule 2-541(c), states, in part, that

a master has the power to regulate all proceedings in the
hearing, including the powers to:

(1) Direct the issuance of a subpoena to
conpel the attendance of w tnesses and
t he production of docunents or other
t angi bl e t hi ngs;

(2) Adm nister oaths to w tnesses;

(3) Rule upon the adm ssibility of evidence;

(4) Exam ne w tnesses;

(5) Convene, continue, and adjourn the
hearing, as required,;

(6) Recommend contenpt proceedi ngs or other
sanctions to the court; and

(7) WMake findings of fact and concl usi ons of
I aw.

(Enphasi s added).



It is patently clear that the rules do not grant express power
to a donestic master to hold a litigant against his will after a
non- support hearing, ° although masters are authorized to conduct
evidentiary hearings and to nmake findings of fact and
recommendations to the circuit court. Indeed, even Master Patrick
agreed that she | acked express authority to arrest appellant. The
State is of the view, however, that the rules do not contain an
exhaustive list of the master’s powers. In addition to the
explicit powers conferred by Rule 2-541(c), the State asserts that
the rule inplicitly includes the power to detain, because such
power is inherent in the authority conferred upon a master to
“regul ate all proceedings” at a hearing. It thus posits that the
master had inplied authority, under Maryland Rule 2-541, to detain
appel l ant for a reasonabl e period, pending judicial review of the
master’ s reconmendati ons. Therefore, we nust determne if the
phrase “regulate all proceedings,” as used in Rule 2-541(c),
confers upon the nmaster the power to hold sonmeone in custody
pending judicial review of a naster’s recommendation for immedi ate
i ncarceration.

As we set about to interpret the rule, we nmust apply the sane

standards of construction that apply to the interpretation of a

1This omi ssion contrasts with the authority of a juvenile
court master. Pursuant to Md. Code (1974, 1995 Repl. Vol.), 8§ 3-
813(d) of the Courts and Judicial Proceedings Article, a juvenile
master is authorized to order the detention of a juvenile pending
review of the master’s recommendations by the circuit court.
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statute. Long v. State, 343 MI. 662, 667 (1996); In re Victor B.
336 Md. 85, 94 (1994); Davis v. Goodman, 117 MJ. App. 378 (1997);
Kerpelman v. Smth, Sonerville & Case, L.L.C , 115 Ml. App. 353,
357-58, cert. denied, 346 M. 241 (1997); MIler v. Bosley, 113 M.
App. 381, 393 (1997). This requires that we ascertain the Court of
Appeal s’s intent in promulgating the rule. Davis, slip op. at 17,
Moral es v. Morales, 111 Ml. App. 628, 632 (1996), cert. denied, 344
Mi. 567 (1997); Stach v. Stach, 83 Mi. App. 36, 40, 42 (1990). In
order to acconplish this task, we are obligated to construe the
words in the text in accordance with their ordinary and natura
meani ng. Long, 343 MI. at 667; In re Victor B., 336 M. at 94.
Moreover, we nust give effect to the rule as a whole, Long, 343 M.
at 667; Inre Victor B., 336 Ml. at 94, and we are not to enbellish
a provision so as to enlarge its neaning. See Blitz v. Beth |Isaac
Adas |srael Congregation, 115 Ml. App. 460, 480, cert. granted, 347
Ml. 155 (1997).

If the rule is anbiguous, we may |ook to other sources in
order to determ ne the Court of Appeals’'s intent. Long, 343 M. at
667; In re Victor B., 336 Ml. at 94; Leppo v. State H ghway Adm n.,
330 Md. 416, 422 (1993). Even if the language of a rule is clear,
we may consider extrinsic material that “‘fairly bears on the
fundanental issue’” of the purpose or goal of the rule, Stach, 83
Ml. App. at 42 (quoting Kaczorowski v. Mayor of Baltinore, 309 M.
505, 515 (1987)). This is because “[o]Jur mssion is to give the
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rule a reasonable interpretation in tune wth logic and common
sense.” In re Victor B., 336 M. at 94. Therefore, we may
consider the history of a particular rule as an aid to determ ning
the court’s intent. Long, 343 Ml. at 668; Stach, 83 MI. App. at
42.

In construing the rule here, we are mndful of the principle
that the expression of one thing is generally the exclusion of
anot her. Long, 343 Ml. at 666; Leppo, 330 MI. at 4283. On the
ot her hand, the use of the word “includi ng” suggests that the seven
enunerated powers are not exclusive. “Odinarily, the word
“including neans conprising by illustration and not by way of
limtation.” Goup Health Ass’n v. Blunenthal, 295 M. 104, 111
(1983); see also Carroll County v. Raynond |I. Richardson Found.
Inc., 71 Md. App. 434, 441 (1987). Neverthel ess, the enunerated
powers in Rule 2-541(c) are procedural, not substantive. To be
sure, the power to arrest is substantive in nature.

We conclude that the rule does not inplicitly confer upon the
mast er the power to detain appellant pending judicial review of a
master’s recommendati on. The construction of the rule urged by the
State would engraft upon the rule a neaning not evident fromthe
plain text and would be wholly inconsistent wth the advisory,
clerical, and mnisterial functions that nmasters have traditionally
performed. Construing the nature of the master’s power under the

rule as procedural also conports with the traditional functions of
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the master. W turn to examne the role of a master and his or her
correspondi ng powers.

A master is not a judicial officer, and the Maryland
Constitution does not vest a master with any judicial powers. In
re Anderson, 272 M. 85, 106 (1974), cert. denied, 421 U.S. 1000
(1975); see also Swisher v. Brady, 438 U S. 204, 209 (1978)
(“masters [in Maryland] are entrusted with none of the judicia
power of the State”); Lemey v. Lenmley, 102 M. App. 266, 277
(1994) (“[T]he master is not a judge and is not vested with any
part of the State’s judicial power.”); Sensabaugh v. Gorday, 90 M.
App. 379, 390 (1992) (“Once a naster has recomended a contenpt
proceeding it is necessary for the court to issue the show cause
order because the master does not have the power to issue such
orders.”). “Sinply put, the Master is a mnisterial and not a
judicial officer.” Levitt v. Levitt, 79 Ml. App. 394, 399, cert.
deni ed, 316 Ml. 549 (1989).

In Nnoli v. Nnoli, 101 Md. App. 243 (1994), we observed that
a master has historically been an

“adviser of the court as to matters of jurisdiction,

parties, pleading, proof and in other respects where he

may be of assistance to the court. . . . The duties of

the master are of an advisory character only. He decides

not hing, but nmerely reports to the court the result of

hi s exam nation of the proceedings, with a suggestion as

to the propriety of the court passing a decree.”

ld. at 261, n.5 (quoting Edgar G MIller, Jr. Equity Procedure 8§

556, at 654-55 (1897)). Thus, a judge “may never del egate away a
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part of the decision nmaking function to a master -- a non-judici al
officer.” Wenger v. Wenger, 42 M. App. 596, 602 (1979).
Consequent |y, even when a judge defers to a master’s fact-finding,
the judge does not defer to the naster’s recomendation as to the
appropriate course of action. 1d. at 606; see also Ellis v. Ellis,
19 Md. App. 361, 365 (1973).

A master is, however, an officer of the court, appointed by
the circuit court; that court has constitutional authority to make
such appointrments. M. Const. art. 4, §8 9 (“The Judge, or Judges
of any Court, may appoint such officers for their respective Courts
as may be found necessary.”); M. Rule 2-541(a)(3) (“A nmaster
serves at the pleasure of the appointing court and is an officer of
the court in which the referred mtter is pending.”).
Nevert hel ess, a master’s status as an “officer of the court” does
not confer judicial powers upon the master, such as the authority
to hold sonmeone in contenpt, to sign a warrant, or to order a
police officer to nake an arrest. Indeed, “[a] nmaster is not the

trial judge. A master does not replace her or him” W se-Jones,

HAttorneys, the court-appointed next friend for a mnor, and
a court-appointed investigator from the Departnent of Social
Servi ces, have al so been described as officers of the court. See
Kosmas v. State, 316 Md. 587, 601 (1989) (attorney); Berrain v.
Kat zen, 331 Md. 693, 703 (1993) (next friend); Leary v. Leary, 97
Md.  App. 26, 49-50 (1993) (court-appointed investigator from
Departnent of Social Services); but see Tucker v. Wolery, 99 M.
App. 295, 301 (equating “judicial officer” with “officer of the
court” and holding that persons appointed by court as Special
Masters and Trustees in a divorce action enjoyed qualified judicial
immunity), cert. denied, 336 Md. 280 (1994).
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slip op. at 10. Thus, only a judicial officer may issue a warrant.
Ml. Rule 4-212(d).'? Because a master is not a judicial officer,
and perforns only mnisterial functions, a construction of the
rul es that recognizes an inplied power to order an arrest would run
af oul of constitutional precepts.

Stach supports the kind of narrow interpretation of the rule
that we adopt here. In Stach, after a hearing, the nmaster
recommended, inter alia, joint tenporary l|egal custody, wth
physi cal custody to the nother, pendente lite. The father tinely
filed exceptions to the master’s report and recommendati ons and
requested a circuit court hearing. Prior to the hearing, on notion
of the nother, the circuit court signed an i nmedi ate order adopting
t he recommendati ons.

This Court reversed the circuit court’s award of pendente lite

custody to the nother. W observed that Maryland Rule 2-541(g),

12 Maryl and Rul e 4-212(d) provides:
(d) Warrant--Issuance. --

(1) Inthe District Court.-- Ajudicial officer may, and upon
request of the State's Attorney shall, issue a warrant for the
arrest of the defendant, other than a corporation, upon a finding
that there is probable cause to believe that the defendant
commtted the offense charged in the chargi ng docunent

(2) In the Grcuit Court.-- Upon the request of the State's
Attorney, a warrant shall issue for the arrest of a defendant,
other than a corporation, if an information has been fil ed agai nst
t he defendant and the circuit court or the District Court has nmade
a finding that there is probable cause to believe that the
defendant conmtted the of fense charged in the chargi ng docunent or
if an indictnment has been filed against the defendant

- 24 -



concerning entry of an order inplenenting recommendations by a
master, “contains no explicit authority for entry by the court of
an i medi ate order under the circunstances presently before us.”
Stach, 83 Md. App. at 40. O particular significance to us here,
the Stach Court declined to expand the literal |anguage of the
rule, which only authorized the circuit court to enter an i medi ate
order in limted circunstances “specifically enunerated” in the
rule. Id. at 42. As a pendente lite award of custody was not so
enunerated, we refused to uphold the chancellor’s action in signing
an i mredi at e or der i npl ementi ng al | of t he master’s
recommendations, without first holding a hearing. Id. at 43. In
reaching that conclusion, we were also persuaded by the
“legislative history” that the rule did not confer by inplication
the power in issue. We thus invoked the principle that “the
[ Maryl and] Rules are not guides to the practice of |aw but precise
rubrics established to pronote the orderly and efficient
adm nistration of justice.” 1d. at 41.

In much the sane way as the Stach Court, we shall strictly
interpret Rule 2-541(c). Because the rule does not provide express
authority to the nmaster to arrest a litigant pending judicial
review of the master’s recomrendati ons, we decline to expand the

rule to authorize such power by inplication.?®

BQur statenent should not be construed to suggest that we
believe the power of arrest can be conferred through the rule-
(continued. . .)
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Because the Stach Court decided the appeal in favor of
appel | ant based upon principles of statutory construction, it did
not resolve appellant’s contentions that the circuit court’s entry
of the order was an unconstitutional del egation of authority to the
master, which denied appellant due process of |aw The Stach
deci sion, however, *“alerted the Court of Appeals to the
‘constitutional infirmties that may lurk beneath the surface of
Rule 2-541.'" Morales, 111 Ml. App. at 631 (quoting Reporter’s
Note to Rule S74A, 18 M. Reg. 679 (March 22, 1991)). As a result,
the Court of Appeals revisited former Rule S74A to provide “a
del i cate bal ance between the need for expediency in donestic cases
and the rights of donestic litigants to receive due process of
[ aw. ” Moral es, 111 M. App. at 631. The revisions included a
streanmined process in which the master is required to file witten
recommendations within three days of the hearing. Upon receipt of
notice of the recomendation, either orally at the hearing or in
writing, but whichever is earlier, the parties nust file exceptions
within five days. 1d. at 632-33; see also MIler, 113 MI. App. at
391-93.

Under Maryland Rule 9-207(f)(1), a circuit court generally may

not enter an order based upon a nmster’s recommendations unti

(...continued)

maki ng process. |In that event, serious constitutional questions
woul d ari se. W note, by way of contrast, that the juvenile
master’s detention power is conferred by the Legislature, not by
rule. See supra note 10.
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either the tinme for filing exceptions has expired or, if exceptions
have been filed, until the court has ruled on the exceptions.
There are two limtations, however. Maryl and Rule 9-207(f)(2)
provides that, in pendente lite matters, if the master finds that
“extraordi nary circunstances” exist, the court may direct the entry
of an imedi ate order after reviewing the file or exhibits. Such
an order “remains subject to a later determ nation by the court on
exceptions.” | d. The second exception concerns contenpt,
authorizing the court to hold a hearing and enter an order of
contenpt “at any tine.” Ml. Rule 9-207 (f)(3). This provision
does not have the limtation that it is subject to later rulings on
excepti ons. Nevert hel ess, Master Patrick's recomendati ons of
contenpt and immediate incarceration clearly were not self-
executing. Rather, they were subject to review and i npl enentation
by a judge of the circuit court. Dom ngues v. Johnson, 323 M.
486, 491-92 (1991); In re Darryl D., 308 Ml. 475, 477 n.2 (1987);
see also Md. Rule 9-207; cf. Caldor, Inc. v. Bowden, 330 Mi. 632,
658 (1993) (construing Ml. Rule 911 with respect to juvenile
masters).

The broad construction of the rule urged upon us by the State
is also contrary to the history of the rule. Qur review of the
m nutes fromthe Court of Appeals Standing Commttee on Rul es of
Practice and Procedure indicates that the Commttee was concerned

about an unconstitutional delegation of judicial power to donestic
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masters. At its neeting on April 22, 1977, the Commttee di scussed
Rul e 596, the predecessor to Rule 2-541. It considered Judge
Wl liam MCull ough’s letter to the Reporter dated March 10, 1977,
suggesting “the anmendnent and enl argenent of section g.1 (Tinme of
Entry of Oder--Imediate Order) to permt entry of inmmediate

orders in other than pendente |lite cases, including contenpt.”

M nutes fromthe Court of Appeals Standing Commttee on Rules of
Practice and Procedure 3-4 (April 22, 1977). The proposed section
g.1 provided:

g. Tine of Entry of Order.

1. Imredi ate Order.

Subject to the later determ nation of the court on
any exceptions, an order inplenenting the recomendati on
of a Master

(i) shall be entered imrediately in accordance with
a recommendation that alinmony or child support be
awar ded, pendente lite, accounting from the date
recomended by the Master; and

(i1) may be entered i mediately, effective as of the
date of the order, in accordance with a reconmmendati on
that visitation of mnor children be awarded pendente
lite, or that an existing decree or order be nodified as
to child visitation.

The mnutes also reflect the foll owi ng debate concerni ng Judge
McCul | ough’ s suggesti on:

M. [now Judge] Rodowsky stated that he believed
Judge McCullough’s . . . point was well taken, wth
respect to imediate orders, and that he proposed
inclusion in the second |line of subsection g. 1 (ii)
followwng “order,”, the words “upon a nmaster’s
determ nation of contenpt,”.

M. Merberg stated that such an anendnent woul d
raise a serious constitutional question, and that he
believed it unconstitutional for a master to hold a party



in contenpt. Masters in Baltinore City have no such
power .

M. Ownens and Judge MAuliffe agreed that in
Mont gonmery County masters have no power to hold a party
in contenpt.

M. Myerberg asked how a master could hold a party
in contenpt of an imedi ate order, if the party had ten
days within which to except to the master’s report?

M. Merberg stated that masters should have no
jurisdiction in either custody or contenpt nmatters, that
these issues were too inportant to allow masters to
determ ne them The Chairman concurred that nasters
shoul d not handl e contenpt matters.

Judge Ross stated that in Baltinmore CGty, Lucy
Garvey had been handling contenpt matters for years, and
that it works well. He acknow edged, however, that
al t hough the master determnes prima facie that a party
is in contenpt, a judge actually signs the order.

Judge MAuliffe thereupon noved the deletion of
subsection c. 4,1 and the notion was seconded. The
Chairman called for a vote, and the notion carried on a
vote of eight for to six against.

M. Merberg acknowl edged that the inpact of
deleting contenpt froma nmaster’s jurisdiction will be

4 The section provided:

c. Referral as of Course.

In a court in which there is a Standing Master, the
foll ow ng proceedings, in which a hearing is requested,
shall be referred as of course to a Standing Master for
hearing, unless the court otherwise directs in a specific
case:

* * * *

4. Determnation of contenpt by reason of non-conpliance
with a decree or order relating to alinony, support and
mai nt enance of a spouse or the custody, visitation, or
support of children, follow ng service of a show cause
order or upon the attachnment of the accused.

This material now appears in Maryland Rule 9-207(a)(1)(F),(G.
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trenendous, as it will throw back many cases onto judges,
and will only delay civil cases further. He reiterated
hi s opi nion, however, that it was sinply not justice to

allow a master to determ ne contenpt

* * * *

M. Rodowsky stated that the issue should probably

be restated; should the determ nation of contenpt

be

heard only by a judge, or initially by a master, and be
heard by a judge only on exception taken to the master’s

determ nati on?

There bei ng several suggestions for a recount of the
vote on Judge MAuliffe’ s notion to del ete subsection c.
4, the Chairman called for a recount, which resulted in
a vote of four for deletion to 10 against deletion,

t hereby reversing the prior result.

Judge Ross suggested that the proposed rule be
referred back to the Subcommittee to draft a further
amendnment to subsection g. 1 (ii), or the possible
addi tion of a new subsection g. 1 (iii) to provide for an

i nmedi ate hearing on a naster’s citation for contenpt,
file
exceptions, and thus cannot imediately be held

as to negate that a party has ten days to

SO

in

contenpt. After sonme further discussion, the proposed

rule was referred back to the Subconmmttee for

drafting of an anendnent as suggested by Judge Ross.

t he

M nutes fromthe Court of Appeals Standing Commttee on Rules of

Practice and Procedure 6-8 (April 22, 1977) (enphasis added).

At a subsequent neeting, the Committee approved a new

subsection, then denom nated Rule 596(g)(2). It provided: “CA
hearing on a recommendation by a master that an individual be found
in contenpt may be held by the court at any tinme' .” M nutes from

the Court of Appeals Standing Committee on Rules of Practice and

Procedure 4 (Novenber 19, 1977). Substantially simlar

| anguage

now appears in Maryland Rule 9-207(f)(3), to which we have al ready

referred.



As the master |acked the authority to arrest appellant, we
must next resolve whether the master’s directive was the | egal
equi valent of an invalid warrant, so as to foreclose appellant’s
right to use any force in resisting the arrest.

B

At trial, the State argued that the arrest should be treated

as an arrest pursuant to a warrant. The trial court agreed,
stating:
Well, it appears to ne that . . . this is the situation

that is nost closely analogous to the arrest under a

warrant and that you have an officer acting under the

direct authority of . . . a judicial officer or soneone

el se who he is suppose[d] to take instructions, versus a

situation where an officer can nmake an arrest just based

on observations, and that, | think, would be the

appropriate law given that everybody agrees there’'s

not hing exactly on point to the circunstances of this

case.

Havi ng anal ogized the arrest to one made pursuant to a
warrant, the judge then determ ned that appellant had no right
what soever to use force to resist. Accordingly, she refused to
instruct the jury with regard to one’s right to resist an illegal,
warrantl ess arrest. The judge al so declined appellant’s request to
permt the jury to resolve the | egal question of whether a master
has the power or authority to arrest a |litigant wunder the

ci rcunst ances of this case.?®®

5This i ssue was not pressed on appeal. W note, however, that
Article 23 of the Miryland Declaration of R ghts currently
provides: “In the trial of all crimnal cases, the jury shall be

t he Judges of Law, as well as fact, except that the Court may pass
(continued. . .)
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In urging us to uphold the trial court’s ruling, the State
asserts that, even if the master |acked the authority to detain
appel lant pending judicial review of her recomendations, the
arrest was |egal because the deputies were entitled to rely, in
good faith, wupon the nmster’s apparent authority to order
appel lant’ s detention, just as an officer is entitled to rely upon
a facially valid but defective warrant. Therefore, the State
contends that the trial court was correct in treating the
warrantless arrest like an arrest pursuant to an invalid warrant,
t hereby foreclosing appellant’s right to resist. Rel ying on
Rodgers, 280 M. 418-19, in which the Court of Appeals
di stingui shed an arrest based on a defective warrant froman arrest

based on an officer's observation of a crine, the State asserts:

15, .. conti nued)

upon the sufficiency of the evidence to sustain a conviction.” To
be sure, Article 23 “does not nmean precisely what it seens to say.”
Brady v. Maryland, 373 U S 83, 89 (1963). Indeed, the jury is not
enpowered to resolve all disputes “under the generic |abel -
‘“law.”” Stevenson v. State, 289 M. 167, 178 (1980); see also In
re Petition for Wit of Prohibition, 312 M. 280, 318 (1988).
Neverthel ess, the jury’s role continues to extend to the resol ution
of “conflicting interpretations of the law of the crime and
determ ni ng whether that | aw should be applied in dubious factual
situations.” Hebron v. State, 331 M. 219, 233 (1993); see also
(Barnhard v. State, 325 MI. 602, 614 (1992)) (stating that, “under
current lawif there is no sound basis for a dispute as to the | aw
of the crine, the court’s instructions are binding on both the jury
and counsel”) (enphasis in original); Mngtonery v. State, 292 M.
84, 89 (1981) (holding that jury is entitled to decide the | aw when
there is “a dispute as to the proper interpretation of the |aw of
the crime for which there is a sound basis”) (enphasis in
original).
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Even assumng . . . that Master Patrick did not have the
authority to order Wegmann arrested or detained,
W egmann was still not entitled to resist the arrest,
pursuant to the reasoning of Rodgers. Just as an officer
cannot be expected to nmake a judgnent as to whether every
arrest warrant contains any fatal defect or irregularity
oo a officer cannot be required to make distinctions
regarding when a master’s order to detain a person is
| awf ul or not.

I n Rodgers, the Court of Appeals reasoned that, with regard to
a warrant, an officer is sinply obeying a court order. The Court
expl ai ned:

[ T] he officer engaged in carrying out the nmandate of a
court that he arrest an individual named in a warrant is
bl anel ess if that warrant has been issued in error, and
it would be a betrayal of our duty to such an officer to
say that the citizenis entitled to inflict injury on the
of ficer because the courts had erred in issuing the
warrant. Indeed, to sanction resistance to arrest under
these circunstances would be to invite the very
destruction of the entire judicial process, for we would
t hen inpose upon every police officer commanded by a
warrant to nake an arrest the duty to nake his own
i ndependent judgnent as to whether the judicial officer
had properly performed his duty in issuing the warrant.
Such a practice would nmake a nockery of the courts and
pl ace an inpossible burden on police officers, who,
however well trained in the performance of their police
duties, cannot be expected to have sufficient training in
the law to nake a reasoned judgnent as to whether the
face of every arrest warrant contains any fatal defect or
irregularity.

ld. at 419. Thus, the Court of Appeals concluded that an
i ndi vidual cannot lawfully resist an arrest pursuant to a warrant.
It said:
[We can think of nothing nore appropriate or nore
fundamentally fair than that the arrested person seek
redress for his wongs in court, rather than be seeking

to do violence to the person of the court's innocent
em ssary.



In our view, the circuit court erred in equating appellant’s
warrantl ess arrest, which was based on an unlawful order of a
master, with an arrest pursuant to a flawed warrant issued by a
judicial officer. A judicially authorized warrant is the
cornerstone of the Fourth Amendnent, and anal ogi zing the situation
in the case sub judice to an arrest pursuant to an invalid warrant
denigrates the inportance of the warrant to our constitutiona
f ramewor K. One may question a peace officer who is acting
according to his or her own discretion. During the course of the
execution of a warrant, however, one may not challenge the warrant,
because it is based upon the considered judgnment of a judicial
officer and it is nmenorialized in a witten docunent.

In the context of this case, the good faith belief and conduct
of the deputies could not transforman illegal arrest into a |egal
one. The deputies sinply were not “carrying out the nmandate” of
the circuit court nerely because they reasonably believed the
master was a judicial officer. Rodgers, 280 Mil. at 419. Absent a
warrant, “sinple good faith on the part of the arresting officer is
not enough. . . . |If subjective good faith alone were the test,
the protections of the Fourth Amendnent woul d evaporate, and the
people would be ‘secure in their persons, houses, papers, and
effects,” only in the discretion of the police.” Terry v. Onio,

392 U.S. 1, 22 (1968) (citations and quotations omtted). As the
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master had no right to order appellant’s arrest, his arrest by the
deputies was not the equivalent of an arrest pursuant to a warrant.
To the contrary, it was illegal

We next consider appellant’s challenge to the trial court’s
refusal to instruct the jury regarding the conditions under which
a person is entitled to resist an arrest.

1.

The defense asked the court to instruct the jury concerning
the right to resist an arrest. This request was rejected. W are
anply satisfied that the court erred in failing to give an
instruction consistent with the request.

We are guided by what the Court said in Jenkins with respect
to resisting arrest, as well as other cases that we previously
cited. In Jenkins, the Court said:

The comon law rule adhered to in this State is that a

person illegally arrested by a police officer [w thout a

warrant] may use any reasonable neans to effect his

escape to the extent of using such force as is reasonably
necessary under the circunstances. On the other hand,

the authorities generally hold that one threatened with

an illegal arrest may not use excessive force in

resisting such arrest and if he does he hinself may be

charged with an unlawful assault.
232 Md. at 534 (citations omtted).

W egmann was entitled to rely on the clearly delineated

principle that he had the right to use reasonable force to resist

an illegal arrest that was not supported by the authority of a

warrant. As we noted, the court refused to instruct the jury that



an individual has the right to use that degree of force reasonably
necessary to resist an illegal, warrantless arrest. Instead, the
court instructed the jury as foll ows:

The Defendant is charged with the crinme of resisting

arrest. In order to convict the Defendant of resisting

arrest the State nust prove that a |aw enforcenent
officer attenpted to arrest the Defendant, two, that the

Def endant knew that a |aw enforcenment officer was

attenpting to arrest him and three that the Defendant

refused to submt to the arrest and resisted the arrest

by force.

Maryl and Rul e 4-325(c) provides that if a party requests an
instruction that correctly states the applicable | aw generated by
the evidence, which has not been covered in the instructions
al ready given, the trial court is required to give the instruction.
See State v. Martin, 329 Md. 351, 357, cert. denied, 510 U S. 855
(1993); Sinms v. State, 319 Md. 540, 550 (1990); Mack v. State, 300
Md. 583, 592 (1984). Because appellant was illegally arrested, he
was entitled to an instruction as to the privilege to use
reasonable force to resist an unlawful arrest. Had the jury been
so instructed, it may have concluded that appellant used reasonabl e
force to resist; it follows that if he used reasonable force
appel l ant woul d not have commtted a battery.

Al though the jury acquitted appellant with respect to the
resisting arrest charge, the court’s error as to the instructions
is not one that we can overl ook or deem harnl ess. The omtted

instruction concerning the right to resist an unlawful arrest may

wel |l have infected the jury's evaluation of the battery charge, as
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the right to use reasonable force to resist an illegal arrest is
inextricably related to the resulting battery. It is readily
apparent that if appellant used only reasonable force to resist the
illegal arrest, then he did not commt a battery.

Because appellant did not receive an instruction to which he
was entitled, appellant’s conviction for battery cannot stand
Therefore, we shall vacate his conviction and remand for further
pr oceedi ngs. On remand, the jury should be instructed that the
arrest was illegal and that appellant had the right to use
reasonable force to resist an unlawful arrest. The sol e unanswered
question is whether appellant resorted to the use of reasonable or

excessi ve force.

Concl usi on

We recogni ze that masters serve a vital i f not indispensable
role in the adjudication of domestic disputes, particularly in view
of the ever grow ng donestic docket. Indeed, “[i]n the interest of
conserving val uabl e judicial resources, nmuch |aborious and tine-
consum ng fact-finding has traditionally been carried out in the
equity courts by masters . . . .” \Wenger, 42 Ml. App. at 603.
Consequently, as we acknow edged in Ellis, 19 Ml. App. at 365, the
use of masters “undoubtedly has salutary effects resulting in the
nmore expeditious dispatch by the judicial process . . . .7

Nevert hel ess, the master systemis not a perfect system and, on



occasion, the relationship between naster and judge is “troubl ed”.
Lem ey, 102 Md. App. at 277. This case highlights sonme of those
troubles, flowing fromour increasing reliance on donestic nasters.
Master Patrick claimed that appellant had previously been
incarcerated as a result of his donestic problens, he lived in
Ceorgi a, he appeared subject to a cash only bond, and she thought
he had previously fled froma courtroom on anot her occasion. She
was therefore apprehensive that appellant would flee before the
circuit court ever had a chance to consider her recommendati ons.
Apparently, there was no screening process in place that would have
alerted the appropriate persons to the master’s concerns. W are
left to wonder why this case was assigned to a master in the first
place, in view of the master’s concerns. Surely, under these
ci rcunstances, the better practice would have been to bypass the
mast er altogether and assign the case directly to a judge. In this
regard, we are remnded of what the Court of Appeals said in
Dom ngues, albeit in a different context:
Al t hough the use of masters has proven beneficial in
a variety of cases, the question of the advisability of
referring contested custody cases to a master in those
i nstances where the trial court has discretion to do so,
is one that should be carefully considered. If a
chancell or nust essentially duplicate the effort and
dedication of tinme of a master in order to ultimately
deci de a case, nothing has been gained by referral to the
master. On the other hand, if, because of the expertise
of the master, or for other reasons, parties often accept
the recommendation of the master and exceptions are
infrequently filed, the use of a master may be advi sabl e.

Dom ngues, 323 Md. at 497 (footnote omtted).
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JUDGVENT COF CONVI CTI ON VACATED. CASE
REMANDED TO THE CIRCU T COURT FOR
HOWARD COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI' S
OPI NI ON. HOMRD COUNTY TO PAY
CCOSTS.
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Di ssenting Opinion by Mrphy, C J.:

If it is true that appellant had a right to resist the arrest
at issue in this case, public policy requires a change in the
applicable | aw. In this day and age, no person should have the
right to resist an arrest made by a uniforned |aw enforcenent
officer. Wen the arrest is nmade by a uniformed deputy sheriff in
the hearing room of a courthouse, the arrested person should not
have the first call on the issue of whether that arrest was
illegal. | am persuaded, however, that there are two reasons why
appel l ant’ s conviction should be affirned.

I

Rul e 9-207(f)(3) authorizes the master to request imedi ate
judicial action on his or her recomendation that a person be found
in contenpt. Rule 2-541(c) expressly provides that the master’s
“power to regulate all proceedings in the hearing” includes the
power to “continue, and adjourn the hearing, as required.” I f he
or she concludes that the contenptuous refusal to pay child support
IS so serious that a judge should “imedi ately” (1) order that the
contenpt nor be confined, and (2) establish a purge provision, the
master is expressly authorized to declare a recess in order to
make such a recomendation to a circuit court judge. That is

precisely what occurred in this case.!?

1t is inconsequential that no recess was ever formally “declared.”
Appel l ant interrupted the master, and fought with the deputies, as soon as the
mast er announced her intention to request imediate judicial action.
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The narrow question before us is whether appellant was free to
wal k out of the courthouse while the master was | ooking for a
judge to consider her recommendation.?2 Only if appellant was free
to |l eave the hearing roomimedi ately did he have the right to use
the force that he used agai nst the deputies. In ny opinion, under
the applicable rules (1) appellant had no such right, (2) the
master was enpowered by inplication to order that appellant be
detained for a brief period of tinme while she attenpted to obtain
judicial action on her recommendation, and (3) the deputies were
obliged to take appellant into custody pursuant to the master’s
announced intention “to recommend that the incarceration be
i medi ate from the courtroom and that an imediate O-der be
entered.”
[
It has I ong been the law in Maryl and t hat
the validity of an arrest depends upon whet her
the officer had probable cause to arrest, not
whet her the officer articulated the correct

basis for the arrest.

Wi le this case does not present the question of how |l ong a person can be
detained while the nmaster is attenpting to obtain judicial action on a
recommendation for confinenent, or the question of where the person should be

detained during that period of tine, | disagree with the mgjority’ s comrent t hat
there is “little basis” to conclude that appellant’s detention would have been
brief or reasonable. In ny opinion, there is no basis for concludi ng otherw se.
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Dennis v. State, 345 M. 649, 658 n.3 (1997)(Raker, J.,
di ssenting). Even if the master had no authority to order that
appellant be arrested, (1) a deputy sheriff has the power of
arrest, (2) contenpt of court is a crimnal offense, and (3) both
contenpt of court and the m sdeneanor proscribed by Section 10-203
of the Famly Law Article are offenses of a continuing nature. In
this case, the naster’s announcenent of her intention “to recomend
that the incarceration be imedi ate fromthe courtroom and that an
i medi ate Order be entered,” supplied the deputies wth probable
cause to arrest appellant for either or both of those offenses.
Appellant’s arrest was therefore |awful wunder Art. 27, Sec.
594B(b).
Proceedi ngs on Remand

This case should not be remanded. As the majority has deci ded
to do so, however, the State should now be afforded “the
opportunity to prove the legality of (appellant’s) arrest
wi thout reliance on the [authority of the master].” Collins v.
State, 17 Ml. App. 376, 385 (1973). In that case, we reversed a
possessi on of heroin conviction because the contraband introduced
i nto evidence agai nst the appellant had been seized fromhis person
under the authority of a warrant that had been issued on the basis
of an affidavit that “could not support a finding of probable
cause.” 1d. at 383. Chief Judge Oth explained why a remand was

necessary:



Qur holding that the arrest warrant was
invalid, and the arrest, as made under its
authority, was illegal, does not end our
inquiry... It is the existence of probable
cause at the time of the arrest which is the
measure of the legality of the arrest. Evans
v. State, 11 Md. App. 451. Probabl e cause may
be based on information collectively wthin
t he knowl edge of the police. Hebron v. State,
13 M. App. 134. So even when an officer
acting on a direction to arrest was personally
W t hout sufficient probable cause to justify
the arrest, it may be shown that information
within the know edge of the police team
constituted probable cause. Thonpson v State,
15 Md. App. 335. In such case, of course, the
State is required to produce the evidence on
which the officers initiating the arrest
acted. ..

Al though it is patent from the
transcript of the trial on the nerits that the
conviction of Collins was predicated solely on
the heroin recovered fromhis person, we shall
remand the case for a new trial. The State
may be able to show that there existed
probable cause for a warrantless arrest of
Collins... In other words, on retrial the
State has the opportunity to prove the
legality of the arrest of Collins wthout
reliance on the warrant,... The legality of a
warrantl ess arrest would be proved by show ng
that the police had facts and circunstances
wi t hin their know edge or reasonabl y
trustworthy information thereof, sufficient to
warrant a reasonably cautious [person] in
believing that Collins had(commtted the
of fense for which the warrant was issued).

|d. at 383-385. That holding is applicable here. |If the record of
this case does not now support the conclusion that appellant’s
arrest was |awful under Art. 27, Sec. 594B(b), there is no valid
reason why the State should be denied the right to present

addi ti onal evidence on that issue.






