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On June 5, 2000, at around 1:15 p.m, Baltinore City police
officers took Joseph Wl bon into custody for an all eged attenpted
theft of a vehicle. Later, at about 2:30 p.m, the police
transported Wl bon to the emergency room because his behavi or was
bi zarre and indicated that he required nmedical attention. W]1Ibon
suffered a seizure while waiting for treatnment in the energency
room and was pronounced dead at 3:30 p.m The cause of death was
a cardiac arrhythm a

Wl bon's daughter, Nicole WI bon, then filed suit,
i ndi vidual l'y and as the personal representative of Wl bon’s estate,
agai nst the officers who arrested and transported her father to the
hospital. Plaintiff! alleged, inter alia, that the officers’ del ay
in obtaining medical attention caused W/ bon' s death. The case
proceeded to trial in the Crcuit Court for Baltinore Cty and
resulted in a jury verdict in favor of plaintiff. Plaintiff and
def endants appeal that judgnent for rmnultiple reasons. W wll
sumari ze the factual and procedural background in this case before
identifying the issues presented on appeal.

BACKGROUND

On June 5, 2000, at about 1:06 p.m, Oficer Jeffrey E
Mat hena, Jr. and O ficer Trai nee Franklin Hunsi cker were di spatched
to an alley behind a hone at 757 Bartlett Avenue to investigate a

man who allegedly was “trying to get into several [cars]” and

1 At various times in the record and the parties’ briefs, plaintiff is
referred to in the plural. Because there is only one plaintiff, albeit suing
in two different capacities, we will refer to the plaintiff in the singular.



appeared to be honeless. The officers arrived at the scene three
mnutes later and found Wl bon sitting in a car. According to
O ficer Mathena, W1 bon responded to police questions that he did
not own the vehicle and did not have permssion to be in the
vehicle. O ficer Hunsicker assisted WIbon out of the car and, at
around 1:15 p.m, the officers placed him under arrest for
attenpted theft of the vehicle. There was evidence that WI bon had
urinated and defecated on hinself, and that he was not wearing
shoes.

O ficers Mathena and Hunsicker then returned to the Eastern
District police station to process WIbon' s chargi ng docunents,
while WIbon was transported by Oficer Mark Geeff to the Central
Booki ng and Intake Facility (“CBIF"). WIbon arrived at CBIF at
about 1:30 p.m At CBIF, the posted officers noticed that Wl bon’s
toe was bl eeding, his face was discolored, he was soiled, and he
was unresponsive. The EMI on duty evaluated W1 bon and directed
that he receive nedical attention at a hospital. The EMI signed an
“EMI Send Qut Sheet” at 2:02 p.m

Oficer Mithena was notified at 2:25 p.m by a police
di spatcher to respond to CBIF to take WIlbon to the hospital
O ficers Mthena, Hunsicker, and Geeff conplied and arrived at
CBIF sonetine before 2:30 p.m Upon arrival, Oficer Mathena
apparently told the booking officer, Lieutenant Reginald Street,

that he did not want to take Wl bon to the hospital and then tried



to convince Lieutenant Street to keep WIbon at CBIF. At 2:30
p.m, Oficer Mathena called his supervisor, Lieutenant M chael J.
McKni ght, about the “problent at CBIF. Lieutenant MKni ght spoke
with the duty EMI, who told him that WIbon “was under the
i nfluence of cocai ne and needed to be taken to the hospital for a
shot of narcan.” Lieutenant McKni ght advised Oficer Mathena to
transport WIlbon to the hospital, and WIlbon arrived at the
energency room of Mercy Hospital at approximtely 2:50 p. m

O ficer Mathena began to fill out the necessary paperwork to
regi ster WIlbon, who sat in the waiting room WIbon yelled and
went into a seizure. He was taken to the treatnent area, where he
was pronounced dead at 3:30 p.m The nedi cal exam ner determ ned
that WIlbon died of *“a cardiac arrhythma associated wth
at heroscl erotic cardi ovascul ar di sease and past cocai ne use.” The
exam ner found “significant atherosclerotic cardi ovascul ar di sease”
and “t he presence of cocai ne and cocai ne netabolites in the urine.”

On June 2, 2003, alnost three years after WIbon’s death,
plaintiff filed her conplaint in the circuit court. She naned
O ficers Hunsi cker and Mat hena as defendants? and al | eged battery,
fal se arrest and i nprisonnent, gross negligence, negligence (based
on a theory of respondeat superior), and violation of Articles 24

and 26 of the Maryl and Decl aration of Rights. Plaintiff also sued

2 Other defendants were named, but eventually were di sm ssed by
agreement of the parties or court order.
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defendants in survival and wongful death actions. She sought
conpensatory and punitive damages.

As set forth nmore fully in the discussion section herein,
def endants responded to the conplaint with a notion to dismss, in
whi ch they argued, inter alia, that plaintiff had not conplied with
the notice requirenent of the Local Governnment Tort Cl ains Act
(“LGTCA"). See Mi. Code (1973, 2002 Repl. Vol ., Supp. 2006), § 5-
304 of the Cts. & Jud. Proc. Art.® The court denied this notion,
as well as defendants’ later attenpts, by notions for sunmary
j udgnment and a post-trial notion, to have the case dism ssed for
| ack of conpliance with the LGICA.

A trial began on April 18, 2005, and concluded on April 27,
2005. On April 22, 2005, at the close of plaintiff’s case, the
court granted defendants’ notion for judgnent on plaintiff’s clains
of gross negligence, negligence, and wongful death. The jury
returned a verdict on April 28, 2005, in favor of plaintiff on the
clainms of battery, false arrest and i npri sonnment, and vi ol ati ons of

the Maryland Declaration of Rights.* The jury awarded plaintiff

3 sSection 5-304 of the LGTCA was amended effective July 1, 2006. The
amendment s do not affect the provisions governing the case sub judice, except
t hat subsections (a), (b), and (c) were redesignated as (b), (c) and (d),
respectively.

Unl ess otherwise stated, all statutory references are to Maryl and Code
(1973, 2002 Repl. Vol., Supp. 2006) of the Courts and Judicial Proceedings
Article.

4 Al t hough the record is unclear, the jury did not find in favor of

plaintiff on her survival action. That determ nation has not been appeal ed by
plaintiff.
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conpensatory damages of $83,000.00 on each claim against each
officer. Two judgnents of $249,000.00 were entered, one agai nst
O ficer Mathena and the ot her against O ficer Hunsicker.

Plaintiff then appealed the <court’s dismssal of the
negl i gence and wrongful death clains.®> Defendants cross-appeal ed
the court’s decision that plaintiff conplied with the notice
requi rement of the LGICA, as well as the court’s alleged award of

multiple satisfactions for a single injury.® W conclude that

5Pl aintiff presents the following three questions on appeal

1. Did the trial court err in granting defendants’ Motion For
Judgment pursuant to Maryl and Code Annotated, Rule 2-519, as to
Counts VII and X of the Conpl aint (Negligence and Wongful Death
respectively)?

2. Did the trial court err in excluding the testinmny of Dr. Mark
M cozzi, a forensic pathol ogist, that defendants’ delay was a
proxi mate cause of M. W bon's death?

3. Did the trial court err in holding that plaintiff[] did not
introduce legally sufficient evidence in support of [her]
contention that defendants’ undue delay in the transport of the
decedent to the hospital was a proxi mate cause of his death?

%Def endant s present the following five questions on appeal

1. Did the lower court err in ruling that [p]laintiff
substantially conplied with the notice requirement of the Loca
Government Tort Clainms Act by filing a police brutality conplaint,
whi ch included no mention of a claimfor damages, with an agency
not designated to receive, investigate or otherwi se deal with
notices of tort claims; or by mailing a claimletter to the Police
Conmmi ssi oner approxi mately one month after the expiration of the
statutory time [imt?

2. Did the | ower court err in ruling that [] [p]laintiff
denmonstrated that there was good cause for the lack of proper
notice, when [] [p]laintiff submtted no evidence to show good
cause, and in ruling that there was no prejudice to the

def endants, when there had been no prior showi ng of good cause?

3. Did the | ower court err in awarding nultiple satisfactions for
a single injury?

4. Did the | ower court correctly enter judgnment in favor of the
officers as to the clainms for negligence and wrongful death, when
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plaintiff did not strictly or substantially conply with the notice
requi rement under the LGICA and that the trial court abused its
di scretion when it determned that plaintiff denonstrated good
cause to justify a waiver of the notice requirenent. Accordingly,
we reverse the judgnent of the circuit court and remand the case to
that court wth instructions to enter judgnent in favor of
def endant s. In Iight of our decision, we need not address the
ot her issues presented in this appeal.

DISCUSSION

Compliance with the LGTCA
A. The Statutory Scheme
Def endants argue in their <cross-appeal that plaintiff’s
conpl ai nt never shoul d have gone to trial because plaintiff did not

conply with the notice requirenment of the LGICA ° Specifically,

the officers were immune fromliability, when [] [p]laintiff
failed to submt sufficient evidence of causation, of a wrongful
act or of a risk of foreseeable harm and when the decedent
assumed the risks associated with cocaine use or was guilty of
contributory negligence?

5. Did the | ower court properly limt the testinony of []
[p]llaintiff’'s expert, Dr. Mcozzi, to the area of expertise in
whi ch the witness had been qualified to testify, especially when
there was no prejudice to [] [p]laintiff?

" Rel evant portions of Section 5-304 are as follows:
§ 5-304. Actions for unliquidated damages.
(a) Scope. -— This section does not apply to an action
agai nst a nonprofit corporation described in & 5-301(d)
(24) or (25) of this subtitle or its enployees.
(b) Notice required. —- Except as provided in
subsections (a) and (d) of this section, an action for

unl i qui dat ed damages may not be brought against a |oca
government or its enployees unless the notice of the claim
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the LGTCA provi des that “an action for unli qui dated damages nmay not

be brought against a | ocal governnment or its enpl oyees unless the

notice of the claim. . . is given within 180 days after the
injury.” 8 5-304(b). “The notice shall be in witing and shal
state the tine, place, and cause of the injury.” 8 5-304(c)(3).

In Baltinore City, the notice nust be provided in person, or by
certified mail, to the City Solicitor. 8§ 5-304(c)(1)(i). This
notice requirenent is “a condition precedent to nmintaining an
action against a |local governnment or its enployees . . . .” Rios
v. Montgomery County, 386 M. 104, 127 (2005).

Under certain circunstances, however, “a litigant is excused
fromstrict conpliance with the notice obligation, so long as ‘the

purpose of the notice statute was fulfilled by substantial

required by this section is given within 180 days after
the injury.

(¢) Manner of giving notice. —- (1) Except in Anne
Arundel County, Baltimre County, Harford County, and
Prince George’'s County, the notice shall be given in
person or by certified mail, return receipt requested
bearing a postmark fromthe United States Postal Service
by the claimnt or the representative of the claimant, to
the county comm ssioner, county council, or corporate
authorities of a defendant |ocal government, or:

(i) In Baltinmre City, to the City Solicitor;

* * *

(3) The notice shall be in witing and shall state
the time, place, and cause of the injury.

(d) waiver of notice requirement. — Notwi thstanding the
ot her provisions of this section, unless the defendant can
affirmatively show that its defense has been prejudi ced by
lack of required notice, upon motion and for good cause
shown the court may entertain the suit even though the
required notice was not given
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conpliance with the statutory requirenents.’” White v. Prince
George’s County, 163 Md. App. 129, 144 (2005), cert. denied, 389
Md. 401 (2005) (citation omtted). “Substantial conpliance
‘requires sone effort to provide the requisite notice and, in fact,
it must be provided, albeit not in strict conpliance with the
statutory provision.’” 1d. at 145 (citation omtted). *“However,
when the notice does not apprise the proper officials that the
Plaintiff is pursuing a claim there is not substanti al
conpliance.” Bibum v. Prince George’s County, 85 F. Supp. 2d 557,
564 (D. M. 2000).

A litigant who has not conplied, or substantially conplied,
with the notice provision of the LGTCA may seek relief in the
wai ver provi si on of section 5-304(c), whi ch st at es:
“Notwi t hst andi ng the other provisions of this section, unless the
defendant can affirmatively show that its defense has been
prejudi ced by lack of required notice, upon notion and for good
cause shown the court may entertain the suit even though the
required notice was not given.” The court first considers whet her
good cause exists, and only if it does so exist, should the court
consi der whet her the defendant suffered prejudice. See Hargrove v.
Mayor and City Council of Baltimore, 146 Ml. App. 457, 463 (2002).

B. The Notice in this Case

In the case sub judice, WIbon's nother, Mary Jackson,



submtted a “Statenment of Incident” to the Cvilian Review Board?
(“CRB") on June 9, 2000, four days after Wl bon died. 1In the space
on the form that requested a “[b]rief statenent of allegation,”
Jackson wrote:

My son who owned a car repair garage at 2401

Brent wood, was accused of stealing a car that

was actually in his care to be repaired. He

was arrested[,] taken to Central Booking, then

to Mercy Hospital[,] w h]ere he was pronounced

dead. Runors in the neighbor[hood] state that

he was beat en.
Jackson al so identified the date and pl ace of the incident, signed
the statenent, and had it notarized. Jackson' s statenent sparked
an investigation by the Internal Investigative Division (“11D") of
the Baltinore City Police Departnent (“BCPD’).

Next, in a letter dated January 1, 2001, nore than 180 days
after Wl bon’s death, Jackson mailed, by certified mail, a “Notice
of Intent to File Suit” to the Maryland State Treasurer, the
Comptrol l er of the Treasury, and the Comm ssioner of the BCPD. The
record does not indicate the precise date that the letter was
mai | ed, but does establish that the |l etter was not received by the
Conmi ssi oner until January 18, 2001.

Jackson wwote in the letter

Please be advised pursuant to the

Mar yl and Code t hat t he under si gned
Plaintiff/Caimant intends to file a |lawsuit

8 Actual |y, Jackson submtted her statement to the “Conpl aint Eval uation
Board,” the predecessor to the Civilian Review Board. The Conpl ai nt
Eval uati on Board was repeal ed, by statute, on October 1, 1999. On the sane
date, the Civilian Review Board went into effect.
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al | egi ng sever al Feder al and State
Constitutional rights violations and certain
coormon law violations arising out of an
I nci dent occurring June 5, 2000, in Baltinore,
Mar yl and.

FACTS: On June 5, 2000, in Baltinore,
Maryland at 3:30 p.m in or about the 700 bl k
of Bartlett Street, Caimnt was assaulted &
battered, fal sely arrest ed, i mpri soned,
defamed, hum i ated, disgraced and wongfully
deceased in violation of his/her civil and
ot her rights afforded through the federal and
state laws of Maryland by Baltinore Gty
Police Oficers . . . Mathena [and] Hunsicker
. . . acting under color of State law as
Maryl and State Police Oficers.

* * %

This Notice is witten pursuant to the

Maryl and/ Local Government Tort C ains Act.
A clainms adjuster from the Maryland State Treasurer, |nsurance
Di vision, responded to this notice wwth a letter dated March 9,
2001, stating that the State was “not at fault in this incident”
and directing Jackson to pursue her claimwith the BCPD, as “the
appropriate entity invol ved.”

Finally, on June 5, 2001, one year after WIbon s death, the
attorney for Wlbon's estate nmailed, by certified mail, and hand-
delivered a “Notice of Caim Fornf to the Gty Solicitor for
Baltinmore City. The docunent purported to give notice of a claim
pursuant to section 5-304. It alleged that “[t]he deceased was
brutally and fatally injured by Baltinmore Cty Police Oficers

during an all eged detention and arrest[.]” On Septenber 10, 2001,
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the BCPD responded by letter that it was “not considering any
settlenment of [the] claimat this tine.”
C. Litigation of the Notice Issue in the Circuit Court

Def endants chal |l enged plaintiff’s conpliance with the notice
requi renent of the LGICA on three separate occasions. First, on
July 2, 2003, they filed a notion to dismss plaintiff’s conpl ai nt
for, anmong other things, failure to conply with the LGICA. 1In the
pl eadi ngs supporting this notion, defendants argued that, because
the January 1, 2001 letter was sent nore than 180 days after the
alleged injury, it did not constitute actual or substantial
conpliance with the notice requirenent. Furt hernore, defendants
argued agai nst good cause to wai ve the notice requirenment, because
plaintiff had not “presented any facts to establish good cause for
[her] failure to give tinely notice.” According to defendants,
plaintiff’s only explanation for the untinely notice was Jackson’s
pro se status, and “[i] gnorance of the statutory notice requirenent
does not constitute good cause for failing to conply with the
statute.”

In her response, plaintiff argued that the letter of January
1, 2001, served on the Conmm ssioner of the BCPD, constituted
substantial conpliance with the LGTCA, because it “conplie[d] in

every respect with the requirenents of notice (except for the
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person upon whom the notice is to be served).”® Regarding the
error of service on the Conmm ssioner of the BCPD, rather than the
Cty Solicitor, plaintiff argued:
This notice was filed pro se. Any errors
with regard to the person to be served (the

City Solicitor) can be cured pursuant to the
wai ver of notice provisions in the LGICA

See, 8 5-304[(d)] of the LGICA. . . . In any
event, notice served on the then-police
comm ssi oner served to put the police
departnent on noti ce. It is unknown to

Plaintiff[] whether such notice triggered an

i nvestigation, since no discovery has been

conpleted in this case. . . . Plaintiff[]

substantially conplied with the LGICA in that

notice was given to an authority in a position

to investigate Plaintiff[’s] clains.
(Footnote omtted).

Def endants filed a suppl emental reply nmenorandum on Sept enmber

10, 2003. Beyond repeating their earlier argunments, defendants
argued that the June 9, 2000 Statenment of Incident to the CRB al so
did not constitute substantial conpliance with the notice
requi renent. Defendants explained that the CRB is an independent
agency tasked wth investigating conplaints from the public
regardi ng police msconduct. It is not an agency of the BCPD, so
that, according to defendants, “notice to the CRB of a conplaint is

not notice to the BCPD of a claimfor danages.” |ndeed, defendants

noted that “the CRB' s consideration of a conplaint is focused

® Initially, plaintiff also argued that the LGTCA did not apply to
Baltinore City police officers, because these officials were “agents and
empl oyees of the State of Maryland.” She has since abandoned this argunent.
See Baltimore Police Dep’t v. Cherkes, 140 Md. App. 282 (2001).
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solely on determning the facts of the occurrence and on reaching
a recommendati on as to whet her and to what extent an officer should
be disciplined for the acts alleged in the conplaint.”
The court held a hearing on the notion to di sm ss on Sept enber
26, 2003. At the hearing, defendants argued that plaintiff did not
file a tinely notice because the letters of January 1, 2001, and
June 5, 2001 fell beyond the 180-day deadline of section 5-304(b),
and the “Statenment of Incident” of June 9, 2000 was not a notice of
cl ai mand was not submtted to the proper authorities. Defendants’
counsel argued that it would be inappropriate for the court to
consi der as grounds for substantial conpliance or good cause that
Jackson acted pro se when she submitted the “Statenment of Incident”
and the letter of January 1, 2001.
Focusing on the “Statenent of Incident,” defendants’ counse

ar gued:

You're trying to inpute notice of a claimto

the police departnent based on notice of an

i nci dent . If the police departnment has to

investigate as a claimevery conplaint that's

made to the CRB, that's, that’'s a | ot of work.

That’s a | ot of unnecessary work and that’s an

awfully large burden to put on the police

department or any | ocal governnent to say that

these are a notice of a claim \Wen they get

a notice of a claim yes, they, at |east they

have the opportunity to investigate, but, but

to say that if you just find out through other

channels that something bad happened that

sonebody m ght sue you about and you’ re under,

you’' ve got the burden of investigating that.

| think that’s too much of a burden.

Plaintiff responded that she substantially conplied with the
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notice requirenment when Jackson submtted the “Statenent of

I nci dent” on June 9, 2000. She asserted that Baltinore City surely

was prepared for her claim because Wl bon' s death recei ved nedia

coverage, sparked public protests, and caused an interna

investigation by BCPD. Plaintiff’s counsel argued to the court:
In this case, Your Honor, on June 5'" the

day of his death, three of the officers, two
of whom are defendants, filed reports and

listed as a questionable death. | mean,
they’'re tal king about it the day he dies. His
nom is there four days |ater. She’s there

agai n because she’s either been to the library
or she’s been sonewhere and she knows now a
notice of intention. This . . . is the
Christmas holiday. She' s |ost a son.

| think we begin all of this, or there's
a basic concept in our legal system that we
try things on nerit or we attenpt to, and I

respectfully submt that . . . the Gty has
received notice from so nmany different
sources|. ]

Plaintiff’s counsel did not nention the necessity of good
cause to waive the notice requirenent except to state that Jackson
was a “lay person” who “goes to the people [and] says, my son died
in your custody. Please investigate and tell ne why.”

Rel ying on the federal case of Downey v. Collins, 866 F. Supp.
887 (D. Md. 1994), the court stated:

[ T]he determnation of the existence or
nonexi st ence of prejudice [and] good cause for
the purposes of the notice requirenent have
been clearly committed to the discretion of
the court. A failure to notify does not
mandat e di sm ssal

| have not read Mendelson [v. Brown, 371
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Md. 154 (2002)] but | have read Moore |[v.
Norouzi, 371 Md. 154 (2002)] and | have read
Faulk [v. Ewing, 371 M. 284 (2002)] and I
think under the circunstances in this case

t here has been substantial conpliance. | do
find that good cause has been shown by []
plaintiff. | think there’'s been substanti al
conpliance in the showing by the plaintiff in
the notice that was given. In Faulk[,] the
statenent is nmade that, . . . the claimnt
substantially conplies with Sections [(b)] and
[(c)] . . . where the claimnt conplies with

their purpose furnishing the nunicipal body
with sufficient information to permt it to

make a tinmely investigation. | understand
[ def ense counsel ' s] points, but | do find that
there is good cause. | find that there is no

prejudi ce at this point.
On Cctober 8, 2003, the court issued an order denying defendants’
notion to dismss.

Def endants again raised their notice challenge in notions for
sumary judgnent, filed on Novenber 24, 2004.° Plaintiff filed a
responsi ve pl eadi ng on January 7, 2005. The court, per a different
j udge than the one who denied the notion to dismss, held a hearing
on January 24, 2005. At the hearing, the parties disputed whether
Jackson provided actual notice of the claim and whether she
substantially conplied with the notice requirenent of the LGICA
There was no nention of whether good cause existed to waive the
notice requirenent. Utimately, the court denied defendants’
summary judgnent notions, stating that “the issue of notice has

al ready been rul ed upon.”

10 pefendants Mathena and Hunsicker filed separate motions for sunmary
judgment, but argued simlar points in favor of these notions.
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Def endants then raised the notice issue for the third tine,
after trial, in “Defendants’ Mdtion for Judgnent Notw thstanding
the Verdict, or Alternatively, Mtion to Alter or Amend Judgnent,
or Alternatively, Mtion for New Trial,” filed on May 16, 2005
Def endants attached to their nmotion an affidavit of the assistant
city solicitor who stated therein that she was assigned by the
Ofice of the City Solicitor to attend the neetings of the CRB at
all tinmes relevant to plaintiff’'s clains, that she never received
notice of plaintiff’s claim and that she had no duty to receive
such cl aim

As with defendants’ notions for sunmary judgnent, plaintiff
responded t hat there was no new evidence to justify reconsideration
of the notice issue. In her view, the court’s prior rulings on the
notion to dismss and the notions for summary judgnent constituted
the law of the case. Nonetheless, plaintiff attached to her
responsive pleading a transcript of a radio interview conducted
with the Conmm ssioner of the BCPD on Septenber 7, 2000, and a
newspaper article. During the interview, WIbon s fiancée
t el ephoned the radio station and asked the Comm ssi oner on the air
how “to nmake a conpl aint on the police officer when they are doi ng
wong.” The Conmm ssioner advised her to direct conplaints to his

“office.” He stated that an investigation into Wl bon's death was
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“ongoing,” which limted his ability to talk about the case.?!!

The court, per the trial judge, denied defendants’ notion on
August 11, 2005, noting that the notice issue had been twce
revi ewed and deni ed by the court. The court held that defendants’
request to vacate the jury’s verdict and enter judgnment in favor of
def endants because of plaintiff's alleged failure to conply with
the LGICA was “beyond the scope of the trial court’s authority
under MD. RULE 8§ 2-532."12

Thus, al though defendants rai sed the notice issue three tines
to three different circuit court judges, only the first judge, who
deci ded the notion to dism ss, considered the notice requirenent on
its merits. Nevertheless, we wll review the circuit court’s
deni al of defendants’ notions as a whole, based upon the entire
record devel oped bel ow. Because the facts surrounding the notice
I ssue are essentially undisputed, we wll review the circuit
court’s decision de novo to determine if it was legally correct.
See Baltimore County v. Kelly, 391 Ml. 64, 73 (2006).

D. Strict Compliance with Notice Requirement

1 The Commi ssioner noted further:

The Department may be sued. I mean we get sued — - being
sued, means little actually. I mean people sue us all the tinme,
be it for wrongs or perceived wrongs, et cetera. But there are a
[sic] certain things. W still have to go through a full
investigation before we rel ease anything. But the fact is, it
doesn’t look — - it didn’t happen the way it was portrayed in the
public.

12 we express no opinion on the correctness of the trial court’s
interpretation of its authority under Md. Rule 2-532
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Plaintiff first argues that she strictly conplied with the
notice requirement when Jackson submitted the June 9, 2000
“Statenent of Incident” tothe CRB. Plaintiff is correct that the
statenent included information pertaining to the “tine, place, and

cause of the injury,” as required by section 5-304(c)(3). However,
the letter was not a claimfor danages or a notice of intent to
file suit. It only stated a conplaint of police msconduct. In
ot her words, Jackson’s “Statenent of Incident” was a notice of an
occurrence involving alleged police brutality, not notice of tort
clainms arising out of that occurrence. See white, 163 Ml. App. at
147 (stating that “[t]he content of that conplaint pertained to
White' s allegation of police brutality, not to tort clainms arising
from such conduct”). Mor eover, Jackson did not submt the
statenent to the City Solicitor, as required by section b5-
304(c) (1) (i). This nmeant that plaintiff did not satisfy “a
condition precedent to mamintaining an action against a |ocal

governnent or its enpl oyees . Rios, 386 MI. at 127. Thus
plaintiff did not strictly conply with the notice requirenent.

In reaching this conclusion, we reject plaintiff’s argument
that she strictly conplied with the notice requirenent because an
assistant city solicitor was assigned as staff to the CRB, so that
any notice to the CRB was notice to the City Solicitor. The CRBis
not an agency of the Mayor and Gty Council of Baltinore Cty or

the BCPD. It is an independent entity created by the GCeneral
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Assenbly to advise the Police Conmm ssioner on matters of police
di scipline arising fromconpl ai nts of abusi ve | anguage, harassnent,
and use of excessive force. See Pub. Local Laws of M., Art. 4, 8§
16-42.

In addition, the assistant city solicitor assigned to the CRB
stated in her affidavit that she “[did] not receive copies of the
Conplaints filed with the [CRB] and [she was] not involved in the
review of Conplaints.” Her function on the CRB was “limted to
provi di ng | egal advi ce requested by, and answering particul ar | egal
questions posed by, the [CRB].” The assistant city solicitor did
not “serve as a repository or an agent, on behalf of the Cty of
Baltinmore, the [BCPD], or any of the [BCPD s] enployees.” The
assistant city solicitor also noted that the conplaints filed with
the CRB are assigned a nunber, which is how the case is discussed
and reviewed. As aresult, if Jackson’s conplaint was di scussed at
a CRB neeting, the assistant city solicitor would not have known
the nanes of the officers or persons involved in the incident.
Under these circunstances, we conclude that Jackson’s filing of a
conplaint with the CRB did not constitute notice to the Cty
Solicitor under section 5-304(c)(1)(i).

E. Substantial Compliance with Notice Requirement
1. January 1, 2001 “Notice of Intent to File Suit”
Plaintiff argued in the circuit court that Jackson's January

1, 2001 “Notice of Intent to File Suit” constituted substantia
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conpliance with the notice requirenent under the LGICA Thi s
letter did constitute a notice of claim but Jackson sent it to the
Commi ssioner of the BCPD, not to the Gty Solicitor. Mor e
problematic for plaintiff, however, is that Jackson sent this
| etter between a nonth and si x weeks beyond the 180-day statutory
period. Substantial conpliance requires “‘requisite and timely
notice of facts and circunstances giving rise to the claim’”
Faulk v. Ewing, 371 Md. 284, 299 (2002)(citations omtted)(enphasis
added). As defendants correctly wite in their brief, although “a
claimant may conply substantially with a notice requirenment by
giving notice to a person not specified in the statute or by
regul ar rather than certified nmail, the courts have not held that
a claimant may submit the notice beyond the tinme for giving such
notice.”?*
2. June 9, 2000 “Statement of Incident”

Alternatively, plaintiff argues that Jackson' s “Statenment of
Incident,” submtted to the CRB within the 180-day statutory
period, constituted substantial conpliance. The circuit court

first considered this argunent on Septenber 26, 2003. Al nost two

13 The cl osest Maryl and case on this issue that we are able to identify
i's Grubbs v. Prince George’s County, 267 Md. 318 (1972). In Grubbs, notice was
sent by registered mail on the 180'" day and received by the proper recipient
t he next day. Id. at 319-20. The Court of Appeals held that there was
substantial conpliance with the notice requirement, but based its holding on a
construction of the statute that notice by registered mail means mailing “on
or before the one-hundred-eightieth day without regard . . . to whether
recei pt occurs before or after the expiration of one hundred eighty days
following injury.” 1d. at 325. Thus Grubbs is factually and legally
i napposite to the case sub judice
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years later, this Court issued white, 163 M. App. 129, which
soundly rejected a simlar argunent of substantial conpliance.
white concerned a claim of police brutality against Prince
CGeorge’s County and four of its officers. Id. at 132. The
def endants noved to dismss the conplaint for failure to provide
the requisite notice under the LGICA Id. The trial court
accepted the defendants’ argument and dism ssed the conplaint,
pronpting the claimnt to appeal to our Court. Id. at 133.

As in this case, the claimnt argued on appeal that he had
substantially conplied with the LGICA because, within 180 days of
the alleged police brutality, he submtted a witten conplaint of
excessive force to the Prince George’s County Police Departnent.
Id. at 141. The police departnent began an investigation of the
conplaint and net twice with the claimant during the 180-day
statutory period. Id. Proper notice was not given until
approximately two years after the incident in question. See id. at
138.

This Court rejected the claimant’s argunment. W reasoned:

[Alppellant did not provide notice to an
entity with responsibility for investigating
tort clainms |lodged against the County.
I nst ead, appel | ant sent notice to the
Department's I nt er nal Affairs Di vi si on
[“T.A.D."]. The content of that conplaint
pertained to Wiite's allegation of police
brutality, not to tort clains arising from

such conduct.

Moreover, the investigation that ensued
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was conducted by and for |.A D, under a
whol |y separate procedure. | ndeed, as the
Department's letter of July 18, 2001 refl ects,
the Departnent indicated that appellant's
brutality claim was governed by the statute
pertaining to the Law Enforcenment O ficers'
Bill of Rghts . . . . Notice to I|.A D
sinply was not notice to the County Attorney
or County Solicitor, as required by C.J. 8§ 5-
304(b)(2).
Id. at 147 (footnote omtted).

In reaching our decision, we distinguished the circunstances
of white fromthose in Moore v. Norouzi, 371 Md. 154 (2002), which
i nvol ved two separate clains for tort damages agai nst enpl oyees of
Mont gonmery County, arising from car accidents. The claimnts in
Moore did not give notice of their clainms as prescribed by the
LGTCA. 1d. at 159. However, they did give notice of their clains
to the county’ s clains adm nistrator, Trigon, which was a private
conpany that had contracted with the county to adm nister all torts
clainms. Id. at 163-65.

In Moore, the Court of Appeals held that the claimnts had
substantially conplied with the LGTCA. 1d. at 171. Instrunental
to the Court’s decision was Trigon’s contractual relationship with
the county, which gave the county a high degree of control over
Trigon’s activities and gave Trigon extensive powers (1) to
i nvestigate, appraise, and adjust all clainms, (2) to settle clains

of $2,500.00 or less, and (3) to access directly the county’s risk

managenent information system See id. at 176-77. The Court
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concl uded that the contractual rel ati onship, “its conprehensi veness
and the degree of control that the County maintains,” neant “that
actual notice to the County results when notice is given to
Trigon.” 1d. at 177.

The Court hel d:

Consequently, where the tort clai mant provides
the local governnent, through the wunit or
di vi si on W th t he responsibility for
investigating tort clains against that |ocal
governnent, or the conpany with whomthe | oca
government or wunit has contracted for that
function, the information required by 8§ 5-
304[ (c)](3) to be supplied, who thus acquires
actual know edge within the statutory period,
the tort claimant has substantially conplied
with the notice provisions of the LGTCA. This
test is fair and has the advantage of taking
account of the reality of how tort clains
actual Iy are handl ed.

Id. at 178. %

This Court in white noted that Moore stood for the proposition
that “substantial conpliance may be found when notice is provided
to the entity responsible for investigating the tort claim rather
than to the party naned in the statute.” 163 Ml. App. at 147. 1In
white, however, the claimant gave notice of his claim to the

i nternal affairs division of the |local police departnent, and t here

4 Moore overrul ed Loewinger v. Prince George’s County, 266 Md. 316

(1972), in which the Court of Appeals held that the claimnt did not
substantially comply with the notice provision even though, within the 180-day
period, (1) county enployees knew of the alleged injuries, investigated the
injuries, and spoke with the claimant, and (2) the claimnt submitted a
written notice of claimto the county’s insurance conpany. See id. at 317.
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was “no indication of a relationship between |I.A D. and the County
Attorney or County Solicitor, akin to the working relationship

bet ween Montgonery County and Trigon.” I1d. at 148.
W wote:

To the contrary, there was no evidence that
t he Departnent actually conmunicated with the
County Attorney or County Solicitor, so as to
appri se the County of its potential liability
and enable it to conduct a thorough
i nvestigation while nmenories were still fresh.
Mor eover, unlike in Moore, the Departnent was
not charged with the duty to investigate tort
clains against the County, nor did the
Depart nent construe appellant's conplaint of
police brutality as a tort claim against the
County.

Id. at 148; see also Bibum, 85 F. Supp. 2d at 565 (holding that
claimant did not substantially conply with the LGTCA when he sent
an excessive force conplaint to the |ocal police departnent, but

did not send notice of a tort claimto the county attorney).

In the case sub judice, we, unlike the circuit court, have the
gui dance of white to determ ne whether plaintiff substantially
conplied with the notice requirenent. W find that the facts of
this case are virtually indistinguishable fromthe facts in white.
Wthin the statutory notice period, Jackson filed a conplaint of
al l eged police msconduct. As in white, “[t]he content of [the]
conpl aint pertained to [an] allegation of police brutality, not to

tort clainms arising fromsuch conduct.” 163 Md. App. at 147. MNbre
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inportantly, Jackson did not provide notice of her claim “to an
entity with responsibility for investigating tort clains |odged
agai nst the County.” 1d. As previously stated, the CRBis not an
agency of the City of Baltinore or the BCPD and is charged with the
responsibility of advising the Police Conm ssioner regarding
matters of police discipline arising out of alleged m sconduct.
The assistant city solicitor assigned as staff to the CRBis not an
agent of the Gty or the BCPD authorized to receive notice of tort

clainms and, in fact, has never received any such claim

Finally, as in white, Jackson’s conplaint pronpted an
i nvestigation that was vastly different froman investigation of a
tort claim for damages. The BCPD conducted a dual-natured
i nvestigation, involving both the Homcide Unit and the I1D. The
pur pose of this investigation was to determ ne whether a crine had
been commtted and whether the officers had viol ated depart nental
rules and standards of behavior. By contrast, an investigation
intoatort claimfor danmages i nvol ves di fferent issues, including,
anong ot her things, |egal defenses, the nature and extent of the
actual injuries sustained, the causal relationship of the injuries
to the alleged msconduct, the Ilikelihood of an award of
conpensatory and/or punitive damages, the necessity and cost of
expert testinony, and litigation strategy. Therefore, as defendants
properly state in their brief, “[j]Just as the investigation in

white did not suffice as a claiminvestigation, the investigation
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in the present case did not fulfill all of the purposes of the

LGTCA s notice requirenent.”

We recognize that the 11D of the BCPD responded to the
conplaint with an investigation, and the case received significant
medi a attention. Mreover, we are aware that three nonths after
W bon’s death, the Comm ssioner of the BCPD indicated that he was

famliar with the case and recognized that it mght lead to a

lawsuit. Internal investigations and nedia attention, however, do
not nean, necessarily, that a conplainant will sue the police
officers involved for tort danmages. Not every excessive force
conplaint develops into a civil action. Indeed, in his radio

I nterview, the Conm ssioner recognized only the possibility of a
future lawsuit. It would be a totally unreasonable burden to
require a local police departnent or other governnental agency to
conduct a tort claiminvestigation on every conplaint of police
m sconduct because of the nmere possibility that the conpl ai nant nay

file a lawsuit for tort danages based on that conduct.

For these reasons, we concl ude that Jackson’s conplaint to the
CRB di d not substantially conmply with the notice requirenment of the

LGTCA.
F. Good Cause to Waive Notice Requirement

Wthout plaintiff having strictly or substantially conplied

with the notice requirenment of the LGICA, her case could proceed
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only if good cause existed to waive that requirenent. See 8§ 5-
304(d). The circuit court ruled that good cause existed, and we
nmust reviewthat decision to determ ne whether the court abused its

di scretion.

Whet her good cause exists is a discretionary matter for the

trial court. We have stated:

The di scretion with which all courts determ ne
whet her good cause has or has not been shown
is broad. It involves the exercise of one of
the nost inportant judicial functions. A
ruling made in the exercise of that discretion
is entitled to the utnost respect. It should
not be overturned by an appellate court unless
there is a clear showing that the discretion
has been abused - - that the result falls
outside its broad limts.

Madore v. Baltimore County, 34 M. App. 340, 346 (1976).

Good cause exists when a clainmant prosecutes a claim “wth
that degree of diligence that an ordinarily prudent person woul d
have exerci sed under the sanme or simlar circunstances.” Heron v.
Strader, 361 M. 258, 271 (2000)(citation omtted). W noted in
white, 163 Md. App. 129, that courts have considered the foll ow ng
factors that generally have been found to constitute good cause:
““11] excusable neglect or mstake (generally determned in
reference to a reasonably prudent person standard), [2] serious
physical or nental injury and/or |ocation out-of-state, [3] the

inability to retain counsel in cases involving conplex litigation
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[4] ignorance of the statutory notice requirenent[,]’ "' or
(5) m sleading representations made by representative of the | ocal
government. 163 Ml. App. at 152 (citations omtted).

In the case sub judice, the circuit court gave no reasons for
its ruling that good cause existed to justify waiving the notice
requi renent. The court stated: “l do find that good cause has been
shown by the plaintiff.”!® Consequently, we shall reviewthe record
to ascertain what basis, if any, exists for such determ nation

There is no evidence in the record (1) that Jackson suffered
from a physical or nmental condition that inpaired her ability to
give tinely notice of the claim (2) that Jackson did not know
about the statutory notice requirenent, or (3) that m sleading
representations were nade by a representative of Baltinore City.
In addition, the record shows that Jackson consulted with an
attorney |l ess than a nonth after Wl bon’s death. In the nmenorandum
of law in support of her opposition to defendants’ notion to
dismss, plaintiff stated in a footnote:

On June 27, 2000, M. Jackson sought the
counsel of a local Baltinore attorney who

15 Judge Holl ander, writing for this Court in white, pointed out that
the Court of Appeals has not decided whether ignorance of the |aw may
constitute good cause for nonconmpliance with the notice provision. See White,
163 Md. App. at 157. In williams v. Montgomery County, 123 Ml. App. 119, 134
(1998), this Court specifically rejected ignorance of the statutory notice
requirenment as good cause

% 1t is evident from our review of the pl eadi ngs and the hearing
transcripts that the parties and the court focused on the issue of whether
plaintiff substantially complied with the notice requirement. In other words,
the good cause issue did not conmand the center of their attention
Neverthel ess, because we disagree with the court’s decision on substanti al
conpliance under the teachings of white, our focus nmust be on the evidentiary
under pi nning for the court’s determ nation of good cause.
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requested a copy of the 911 Conplaint and KGA
Tape from both the Baltinore Gty Police
Communi cations Division and the Central
Records Departnment. It is not clear fromthe
record whether the Baltinore attorney ever
contracted to represent Ms. Jackson in this
matter.
Therefore, the only recognized factor renmaining to support the
trial court’s finding of good cause is “excusable neglect or
m stake (generally determined in reference to a reasonably prudent
person standard).” white, 163 Ml. App. at 152 (citation omtted).
In white, the claimant asserted that he had good cause to
wai ve the notice requirenent, because he filed a conplaint with the
police departnent and an internal affairs officer advised himto
take no action while the matter was being investigated. 163 M.
App. at 137. The claimant also stated that the same officer
visited himand assured himthat the matter was bei ng i nvesti gat ed.
Id. The trial court rejected the claimant’s argunment, finding that
good cause did not exist. Id. at 138. The court reasoned that
even though he relied on the officer’s advice, the claimnt offered
no evi dence of any comruni cation with that officer or of an ongoi ng
police investigation. Id. Because the notice was not given until
approximately two years after the incident, the court concluded
that “an ‘ordinarily prudent person’ would have, and shoul d have,
done nore to ensure that his action was proceeding in a tinely
manner.” Id.
On appeal, we concluded that there was no abuse of discretion

because, even if the internal affairs officer told the claimant to

take no action during the course of the police investigation, “it
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may have been reasonable for appellant to delay any action for a
period of nonths, but not years.” Id. at 157. The claimant’s
“inaction did not anobunt to the requisite diligence of any
ordinarily prudent person.” Id.

Plaintiff argues that the facts of the instant case are
sufficiently distinguishable from those in white to justify the
court’s finding of good cause. First, plaintiff clains that here
there was *“actual notice to the properly designated city
representative,” i.e., the assistant city solicitor assigned as
staff to the CRB. As previously stated, that argunent is w thout
merit. Second, plaintiff asserts that in white there was a factual
di spute regarding whether the internal affairs officer told the
claimant not to take any action while the police investigation on
his conplaint was taking place. Thus, according to plaintiff, in
white, “a material portion of the [clainmnt’s] good cause basis for
not providing actual notice was contested.” Plaintiff, however,
overl ooks the fact that in white both the circuit court and this
Court assuned, for the purpose of analyzing the good cause issue,
that the internal affairs officer had told the claimant not to take
any action during the police investigation. See White, 163 M.
App. at 138, 157-58.

Lastly, plaintiff clainms that white is distinguishable from
the instant case because in white the clai mant “of fered no evi dence
of an ongoi ng police investigation that would warrant excusing his
|l ack of diligence,” while here there was anple evidence of an

ongoi ng investigation of Jackson’s conplaint. Plaintiff states in
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her brief: “Unlike the white case, the plaintiff[] in this case had
been assured by the Deputy Police Conm ssioner, the Gty Counsel,
and the Police Conmm ssioner that an investigation was going
f orwar d. This investigation was being pursued by the Police
Commi ssioner with the knowl edge of a potential |awsuit.”

Contrary to plaintiff’s argument, the circuit court in white
did not base its finding of no good cause solely on a |ack of
evi dence of an ongoi ng police investigation. 163 Md. App. at 138.
The court suggested that the advice of the internal affairs officer
not to take any action during the investigation, coupled wth
evidence of an ongoing police investigation, “would warrant
excusing his lack of diligence.” Id. W observe that there was no
such advice given to the plaintiff in this case.

The bottomline in the case sub judice is that, within four
days after WIbon’s death, Jackson filed a conplaint of alleged
police m sconduct with the CRB and, within a nonth after his death,
Jackson sought the advice of a local attorney. No other action was
taken by Jackson, or anyone el se on behalf of W/ bon’s survivors or
estate, until four to six weeks after the expiration of the 180
day statutory period, when Jackson submtted witten notice of a

tort claimto the police commissioner (instead of to the City

17 pefendants do not chal l enge the standing of Jackson as “the clai mant
or the representative of the claimnt” under Section 5-304(c), even though she
is not naned as a plaintiff in this action. W will |eave to another day the
i ssue of who is the proper claimant or representative of the claimant under
Section 5-304(c) in wrongful death and survival actions.
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Solicitor, as required by Section 5-304(c)(1)(i)).*® In other
wor ds, nothing was done to advance any tort claimarising out of
W bon’s death for over six nonths after Jackson consulted with an
att or ney.

The only “excusable neglect” for this inaction suggested by
plaintiff is the ongoing police investigation of the alleged
m sconduct of the officers involved.? In Moore, the Court of
Appeal s sai d:

We have stated that the purpose of the LGICA
is to have the claimant furnish the nunicipa

body with sufficient information to permt it
to mnmake an investigation in due tine

sufficient to ascertain the character and
extent of the injury and its responsibility in

connection with it. When that purpose has
been achi eved, we have already  held,
substantial conpliance with the statute is the
result. The same acts and conduct that

establishes that the purpose of the statute
has been satisfied may also constitute a
waiver of notice or create an estoppel.

18 I'n her brief, plaintiff asserts that she sent the January 1, 2001
notice of claimto Police Comm ssioner Ed Norris, because he had advi sed
W |l bon’s fiancée to do so in his radio interview Plaintiff, however,
overl ooks the fact that Comm ssioner Norris advised W Ilbon's fiancée to send a
conplaint to his office in response to her question: “[What do normal people
do if they want to make a complaint on the police officer when they are doing
wrong.” (Emphasi s added). Not hing in the question suggests that W/ bon's
fiancée wanted to know where to send a notice that she, or anyone el se
intended to file a tort claim

9 plaintiff also asserts “excusable neglect” justifying a finding of
good cause, because, according to her, Baltimre City was actually aware of
her tort claimfrom June of 2000. Specifically, on Septenber 10, 2001
Jackson received a letter at her home address from BCPD s | egal counsel, which
stated that the BCPD was not considering settlement of her claim®“at this
time.” According to plaintiff, Jackson’s home address was provided to the
City only in her June 9, 2000 Statement of Incident to the CRB, and thus the
City was actually aware of her claimfromthe Statement of Incident. This
argument is without nmerit, because there is no evidence in the record of how
and when, if at all, the Statement of Incident came into the possession of
BCPD' s | egal counsel. The Septenmber 10, 2001 |etter was over nine months
after the expiration of the 180-day period and over three nonths after notice
of plaintiff’s tort claimwas given to the City Solicitor
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Moore, 371 M. at 179- 80 (citations and guot at i ons
om tted) (enphasi s added).

As we stated in white, and have reiterated here, an
I nvestigation by a police departnent of a conplaint of m sconduct
by one or nore of its officers is sinply not the sanme as an
i nvestigation of alleged tort clains arising from such conduct.
Consequently, an investigation of police msconduct wll not
furnish the local government wth sufficient information to
“ascertain the character and extent of the injury and its
responsibility in connectionwithit” and thus will not achi eve the
purpose of the LGICA. Moore, 371 Md. at 180. Accordingly, the
presence of an ongoing police investigation into Jackson's
conplaint of police wongdoing cannot constitute “excusable
neglect” for failing to conply with the notice requirenment of the
LGTCA.

Finally, plaintiff contends that Jackson’s notice of claim
dat ed January 1, 2001, which was sent four to six weeks after the
expiration of the 180-day period, exhibited diligence of an
ordinarily prudent person in pursuing a tort claim Plaintiff has
not cited to any cases in support of the proposition that notice of
a tort claim sent shortly after the expiration of the 180 day
period constitutes good cause to justify a waiver of the notice
requirement. | ndeed, the concept of diligence of an ordinarily
prudent person nust relate to actions taken during the 180-day

period, not afterwards. Notice of a tort claimsent shortly after
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the expiration of the 180-day period, wthout sufficient
expl anation as to why such notice could not have been given within
180 days, cannot support a finding of the requisite diligence of an
ordinarily prudent person. Here, no explanation, nuch less a
sufficient explanation, was given as to why Jackson’s January 1,
2001 notice of claim could not have been given on or before
Decenber 2, 2000.

W are mndful of the broad discretion accorded to tria
judges in the determ nation of whether good cause exists to waive
the notice requirenent under the LGICA. W al so recognize that
al nost all of the appellate decisions in Maryland on the issue of
good cause have held that the trial judge did not abuse his or her
di scretion. Neverthel ess, under the circunstances of this case,
where Jackson filed a conplaint of alleged police m sconduct with
the CRB within four days of WIlbon's death, but failed to give
notice to the City Solicitor of a tort claimarising out of that
m sconduct within 180 days and did not provide a sufficient
expl anation for such failure, we hold that the trial judge' s
finding of good cause under the LGICA falls outside of the broad
[imts of a trial court’s discretion.

Therefore, we conclude that plaintiff failed to conply with
the notice requirement of the LGICA  either strictly or
substantially, and that the trial court abused its discretion in
finding good cause to waive the notice requirenent. Accordingly,

the judgnent of the circuit court nust be reversed.
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JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE CITY REVERSED ; CASE
REMANDED TO THAT COURT WITH
INSTRUCTIONS TO ENTER JUDGMENT IN
FAVOR OF APPELLEES ON ALL COUNTS OF
APPELLANT’S COMPLAINT. COSTS TO BE
PAID BY APPELLANT.
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