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On November 6, 1996, petitioners, Mary Williamset al.,* brought thisnegligence action in the
Circuit Court for Bdtimore City againg the State of Maryland, theMayor and City Coundil of Bdtimore,
and Batimore City Police Officer Edward Colbert, under the Maryland Tort ClamsAct and the Locd
Government Tort ClamsAct. Thedamaroseout of adomedtic violenceincident inwhich Gerdld Wetkins
shot and partidly pardyzed Mary Williams, hisgirlfriend’ smother, shot and killed VVaerie Williams his
girlfriend and moather of hischild, and then shot and killed himsdlf. On January 22, 1997, the Circuit Court
for Batimore City dismissad thedamsagang the Stateand the City. The caseprocesded againgt Officer
Colbert until February 27, 1998, when another judge on the Circuit Court for Batimore City entered
summary judgment infavor of the police officer. Petitionersgppeded to the Court of Specid Appedls,
chalenging thetwo ordersissued by thejudges? 1n an opinion filed September 7, 1999, that court affirmed
thejudgmentsof thetrial court. Williamsv. Mayor of Baltimore, 128 Md. App. 1, 736 A.2d 1084
(1999). Petitioners presented three questions to this Court, for which we granted certiorari:

l. Was [respondent] Officer Colbert divested of discretion and mandated by
[Maryland Code (1957, 1996 Repl. Vol., 1999 Cum. Supp.),] Article 27, §

! Thesit below wasfiled on behdf of Mary Williams, individudly; Mary Williams, asnext friend
and guardian of Myreq Watkins, Mary Williams, as Personal Representative of the Estateof Vaerie
Williams; and Leroy Williams, father of Vaerie Williams, individually.

2 Specifically, on appeal to the Court of Special Appeals, petitioner contended:

1. that thetrid court erred in granting summeary judgment infavor of Officer Colbert
based on its finding that Officer Colbert was entitled to qualified immunity; and

2. that the Mayor and City Counal of Batimoreare subject tosuit for theactions of
Baltimore City police officers under the Local Government Tort Claims Act.

Williams v. Mayor of Baltimore, 128 Md. App. 1, 6, 736 A.2d 1084, 1087 (1999).



798(B)(2) and [Batimore City] Police Department General Order 10-939 to
protect [petitioners]?

. Did [respondent Officer] Colbert’ saffirmative actions and specific promises of
protectionto Mary and Vaerie Williams, which were reasonably rdied upon by
them, to thair detriment, create apecid relationship between [respondent] and
Mary and Vaerie Williamswhich created aduty of protection on the part of
[respondent] Colbert?

[1l.  Were Officer Colbert’ sactions at 622 Melville Avenue protected by either
statutory or common law immunity?

Petitionersdid not present the dismissdl of their complaint againgt the State or the City inthelr petition for
writ of certiorari to thisCourt; nor did they present the Court of Specid Appeds decison affirming the
dismiss of their complaint agang the City. Inthe proceeding before us, they present only theclaims
againg Officer Colbert.* Weresolvetheissues presented in the context of thetrial court’ sgranting of

Officer Colbert’s motion for summary judgment.

|. Facts
Thefactsand circumstances of the present casearetragic. By July of 1995, eighteen-year-old
VdeieWilliamshed been involved in an abusve rd ationship with Gerdd Watkinsfor goproximetdy four
years. Therecord indicatesthat Watkins began beeting Vderie Williams when shewas around fourteen
yearsold and that the beatings continued while she was pregnant with hischild. On numerousoccasons,

the Batimore City Police Department wasnotified and responded to theseinadents of domegtic violence,

$The Generd Order isnow codified as Batimore City Police Department Generd Order G-11.

*Wedo not addressthe responsibilities of the City, if any, under Maryland Code (1973, 1998
Repl. Val., 1999 Cum. Supp.), Title5, subtitle 3 of the Courts& Judicid ProceedingsArticle (theLoca
Government Tort ClamsAat) for paying ajudgment, if any, that might be rendered againgt Officer Colbert.
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Onthemorning of July 19, 1995, Mary Williamsarrived a work asan office manager for Multi-
Speciadty Hedth Care, a approximately 8:45 am. Just before her lunch break, sherecelved afrantic
telephonecdl from her daughter, VderieWilliams Mary Williamsimmediatdy left work and droveto her
homea 622 MdVville Avenue, in Batimore, whereshefound her daughter tting onasofawithaswollen
eye and holding acompressto her mouth. After Vaerie Williamstold her that she had been beaten by
Watkins, Mary Williams telephoned the police via 911. Officer Colbert responded to the call.

Uponariving a thescene, Officer Colbert took gatementsfromboth Mary and VaerieWilliams,
duringwhich hewasinformed of thehistory of abusesuffered by VVaderiea thehandsof Watkins. Vaerie
procesded to inform Officer Colbert that Wetkinswasaknown drug dedler and provided the officer with
aphotograph of Watkinsand hishomeaddress. Whilethe officer wastaking to the Williamses Watkins
telephoned the househol d two separatetimesand talked with both Mary and Vderie. Vderieanswvered
thefirg tdlephonecdl. After shehung up, shetold Mary, in the officer’ s presence, thet the call wasfrom
Watkinsand that he had threatened to comeback to thehouse. When Watkinscaled asecondtime, Mary
Williamsanswered thetelephone. Uponredizing that the caller wasWatkins, Mary Williamsbriefly
expressed her anger to him and then hung up the telephone. The Cdler 1.D. box indicated that he had
cdledfromthe AlamedaLiquor Store. Shereported that fact to Officer Colbert, whereupon herequested
apolicecar to bedigpatched tothat location. From thispoint forward, the parties’ versonsof theevents
diverge dramatically. We review the depositions of both Mary Williams and Officer Colbert.

According to thedepogtion of Mary Williams after Officer Colbert dispatched apolice car tothe

AlamedaLiguor Store, hethen gated to Vaerie*Y ou say here, I've got to cdl for acamera, we haveto
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wait for acamera”® At thispoint, Mary had abrief conversation with Officer Colbert asking whether she
could pick up her grandson from aneighboring house.® With Officer Colbert’s gpprovd, Mary left to
retrieve her grandson from the babystter. Upon returning home, sheimmediately noticed that Officer
Colbert wasno longer inthehouse. When sheasked Vderiewherehewas, shereplied, “[hjesaid stay
here, hewent out tothecar.” Mary Williams, carrying her grandson, then went out thefront door of her
house and down the gepsto the Sdewak where Officer Colbert wasgtting inapalicecar. Sheasked him,
“What'snext[?],” towhich hereplied, “I’ ve got to writethisreport,” followed by “gointhehouse, I'm
goingtobehere, I'vegoat tofinishthisreport.” Acoording to Mary Williams nofurther rdevant information
was exchanged between them.

Mary Williamsreturned tothe house and did not lock thefront door. Approximately two to three
minutes|ater, Vderieinformed Mary that Watkinshed recently beenthrestening tokill her. Upon hearing
thisnews, Mary panicked and went to thefront door to tell Officer Colbert. Mary arrived at thefront door
to discover that Officer Colbert was no longer parked in front of her house. Instead, she saw Gerald
Watkinsrunning up the sepsto her home. Shetried to shut the door and lock it but Watkinskicked the
door open. Carying her grandson, Mary medeit past Watkinsand started running down the gepsin front
of her house. Watkinsshot her in theleg, which caused her tofdl down thesteps. Watkinsthen put the
guntoMary’shead, said “What have| ever doneto you?’ and pulled thetrigger, shooting her again.

Watkinsthen shot and killed Vderie Williamsbeforekilling himsdf. Mary Williamssurvived theattack but

®>Under Batimore City Police Department procedure, it isrequired that photographs betaken of
alleged victims of domestic violence for future evidentiary purposes.

® Her grandson, Myreq Watkins, was her daughter Valerie' s son by Gerald Watkins.
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remains partially parayzed. Myreq Watkins was not injured in the course of the shooting.

Officer Colbert’ sverson of theeventsisamilar to Mary Williams upuntil when Mary Williams
came outsde of her house and had aconversationwith the police officer. According to hisdeposgtion,
when she approached his police car and asked, “What's next?,” the following events occurred:

| told her I'mwaiting to seeif somebody isavallableto bring meacamera Atthat time

| called again. Therewasnobody avallableto bringacamera. | thentold Ms Williams

| have to go get the camera myself, and she said that was fine.

According to Officer Colbert, it wasonly after thisexchangethat hedrove off to go pick upacamera He
was gpproximeately 6-7 blocks away when he recaived acal about ashooting a 622 Meville Avenue.
Upon hisreturn he found Mary Williamslaying face-down on the ground in front of her home and the
bodies of Valerie Williams and Gerald Watkins down the street.

OnNovember 6, 1996, petitionersfiled acomplant based in negligenceinthe Circuit Court for
Baltimore City againgt (1) the State of Maryland under Maryland Code (1984, 1999 Repl. Val.), Title 12,
subtitle 1, of the State Government Article (the Maryland Tort Clams Act); (2) the Mayor and City
Council of Batimore City under Maryland Code (1973, 1998 Repl. Val., 1999 Cum. Supp.), Title5,
subtitle 3 of the Courts & Judicid ProceedingsArticle (the Loca Government Tort ClamsAct); and
Bdtimore City Police Officer Edward Colbert. The complaint specificaly aleged that Batimore City
Police Department Genera Order 10-93 divested Officer Colbert of any discretionin carrying out his

dautory duty to protect Vderie and Mary Williamsand Myreq Watkins and mandated that hedo so. In

|ater pleadings, petitioners added that Maryland Code (1957, 1993 Repl. Val., 1995 Cum. Supp.), Artidle



27, section 11F,” dlso supported thisargument. The complaint also dleged that Officer Colbert, through
hisactionsand express promise of protection, had established a* spedid rdaionship” with petitionersthet
impased on him aduty of protection beyond that which hewould ordinarily oweto citizensthrestened by
caime. Anorder dismissng the complaints againgt both the City and the State wasissued on January 17,
1997, ruling that neither of those parties could be sued because of the provisonsof the respectivetort
clamsacts. On February 27, 1998, adifferent judge on the Circuit Court for Batimore City entered
summary judgment in favor of the police officer. The court ruled thet, asamaiter of law, Officer Colbert
wasactinginadiscretionary capacity, without maice, a thetime of theincident and wasthereforeentitled
to qualified immunity as a government official.

Petitioners apped ed to the Court of Specia Appeaschallenging the ordersof thecircuit court.®
That court affirmed the holdings of thetrial court in Williams, 128 Md. App. 1, 736 A.2d 1084.
Petitionersfiled apetitionfor writ of certiorari to thisCourt which wegranted to resolve thethreeissues.
Astothegrant of summary judgment in respect to Officer Colbert, we hold that under the circumatances
of this case hewas not mandated by Maryland Code (1957, 1996 Repl. VVal., 1999 Cum. Supp.), Artide

27, section 798(B)(2)° and Bdtimore City Police Department Generd Order 10-93 to protect petitioners

" Effective October 1, 1996, 1996 Maryland L aws, Chapter 585 transferred Maryland Code
(1957, 1993 Repl. Val., 1995 Cum. Supp.), Artide 27, section 11F toitscurrent location, Maryland Code
(1957, 1996 Repl. Val., 1999 Cum. Supp.), Article 27, section 798. Therewereno subgtantive changes
madeinthetrander. Any futurereferenceto Article 27, section 11F, isareferenceto Maryland Code
(1957, 1993 Repl. Vol., 1995 Cum. Supp.), Article 27, section 11F, unless otherwise noted.

8 Petitionersdid not gpped the dismissal of their complaint againgt the State of Maryland tothe
Court of Special Appeals.

° Any future referenceto section 798(B)(2) isareferenceto Maryland Code (1957, 1996 Repl.
(continued...)
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Nevertheless, we hold that, viewing thedepostion of Mary Williamsinalight favorableto her, Officer
Colbat safirmativeactions directions and Spedific promises of protection to Mary and Vdeie Williams
If they occurred and were reasonably rdlied upon by them, may have created agpedid relaionship between
himsdf and the Williamsesthat would establish aduty of care on the part of Officer Colbert to protect
them; therefore, hisactionsa 622 Mdville Avenue might not be protected by ether gatutory or common
law immunity. Accordingly, therewes a theleadt, adispute of amaterid fact. Wereversethe decison
of the Court of Specid Apped sand remand withindructionsto vacatethe order of the Circuit Court for
Baltimore City granting Officer Colbert summary judgment.
[I. Discussion

The threshold issue before this Court is whether respondent, Officer Colbert, was entitled to
summary judgment asametter of law. Inreviewingagrant of asummary judgment, wearefirst concerned
withwhether agenuinedisoute of materid fact exigsand then whether the movant isentitled to summary
judgment asamatter of law. Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 Md. 135, 144,
642 A.2d 219, 224 (1994); Gross v. Sussex, Inc., 332 Md. 247, 255, 630 A.2d 1156, 1160 (1993);
Beatty v. Trailmaster Prods., Inc., 330 Md. 726, 737, 625 A.2d 1005, 1011 (1993); Arnold
Developer, Inc. v. Collins, 318 Md. 259, 262, 567 A.2d 949, 951 (1990); Bachmann v. Glazer
& Glazer, Inc., 316 Md. 405, 408, 559 A.2d 365, 366 (1989); King v. Bankerd, 303 Md. 98, 110-
11, 492 A.2d 608, 614 (1985). “A materid fact isafact the resolution of which will somehow affect the

outcome of the case.” King, 303 Md. at 111, 492 A.2d at 614 (citing Lynx, Inc. v. Ordinance

%(....continued)
Vol., 1999 Cum. Supp.), Article 27, section 798(B)(2), unless stated otherwise.
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Prods, Inc., 273Md. 1, 8,327 A.2d 502, 509 (1974)). “[A] disputeasto factsreating to groundsupon
which thedecisonisnot rested isnot adispute with respect to amaterial fact and such dispute doesnot
prevent the entry of summary judgment.” Salisbury Beauty Schs. v. Sate Bd. of Cosmetologists,
268 Md. 32, 40, 300 A.2d 367, 374 (1973).

This Court dso has stated that “[t]he standard of review for agrant of summary judgment is
whether thetria court waslegally correct.” Goodwichv. Snai Hosp., Inc., 343 Md. 185, 204, 680
A.2d 1067, 1076 (1996); see also Murphy v. Merzbacher, 346 Md. 525, 530-31, 697 A.2d 861,
864 (1997); Hartford Ins. Co., 335 Md. at 144, 642 A.2d at 224; Gross, 332 Md. at 255, 630A.2d
at 1160; Heat & Power Corp. v. Air Prods. & Chems,, Inc., 320 Md. 584, 592, 578 A.2d 1202,
1206 (1990). Aswe have said:

Concerning summary judgment, Maryland Rule 2-501(€) provides. “Thecourt
ghdl enter judgment in favor of or againgt the moving party if the motion and response
show that thereisno genuine dispute asto any materid fact and that the party inwhose
favor judgment isentered isentitled to judgment asameatter of law.” In determining
whether aparty isentitled to judgment under thisrule, the court must view the facts,
including all inferences, in the light most favorable to the opposing party. Beard v.
American Agency, 314 Md. 235, 246, 550 A.2d 677 (1988); Kramer v. Bally’'s
Park Place, 311 Md. 387, 389, 535 A.2d 466 (1988); Liscombe v. Potomac
Edison Co., 303 Md. 619, 621-22, 495 A.2d 838 (1985). Thetria court will not
determineany disputed facts, but rather makesaruling asamatter of law. Scrogginsv.
Dahne, 335 Md. 688, 691, 645 A.2d 1160 (1994); Southland Corp. v. Griffith,
332Md. 704, 712, 633 A.2d 84 (1993); Beatty v. Trailmaster, 330 Md. 726, 737,
625 A.2d 1005 (1993). The sandard of gppellatereview, therefore, iswhether thetrid
court waslegally correct. See, e.g., Southland, supra, 332 Md. a 712, 633 A.2d 84.

Baltimore Gas & Elec. Co. v. Lane, 338 Md. 34, 42-43, 656 A.2d 307, 311 (1995); see also
Dobbinsv. Washington Suburban Sanitary Comm'n, 338 Md. 341, 344-45, 658 A.2d 675, 676-

77 (1995). Aswe said in Ashton v. Brown, 339 Md. 70, 660 A.2d 447 (1995):



Inreviewing the grant of summary judgment, this Court must congider thefacts
reflectedinthepleadings, depositions answerstointerrogatoriesand affidavitsinthelight

mog favorabdleto the non-moving paties, theplaintiffs. Evenif it gopearsthét the rdevant

factsareundisputed, “if thosefactsare susoeptibleto inferencessupporting the position of

the party opposing summary judgment, then a grant of summary judgment isimproper.”
Id. a 79, 660 A.2d a 452 (quoting Clea v. Mayor of Baltimore, 312 Md. 662, 677, 541 A.2d 1303,
1310 (1988)).

The purpose of the summary judgment procedureisnot to try the case or to decidethefactua
disputes, but to decide whether thereisanissue of fact, whichis sufficiently materid to betried. See
Goodwich, 343 Md. at 205-06, 680 A.2d at 1077; Coffey v. Derby Sed Co., 291 Md. 241, 247,
434 A.2d 564, 567-68 (1981); Berkey v. Ddlia, 287 Md. 302, 304, 413 A.2d 170, 171 (1980). Thus,
once the moving party has provided the court with sufficient grounds for summeary judgment, the non-
moving party must produce sufficient evidenceto thetria court that agenuine disputeto amateria fact
exists. See, e.g., Hoffman Chevrolet, Inc. v. Washington County Nat’'| Sav. Bank, 297 Md.

691, 712, 467 A.2d 758, 769 (1983). With these consderationsin mind, weturn to the ingtant case.

A. Article 27, section 798(B)(2) and BCPD General Order 10-93
Petitionersallegethat Officer Colbert wasdivested of discretion and mandated by Maryland Code
(1957, 1996 Repl. Val., 1999 Cum. Supp.), Artide 27, section 798 and Batimore City Police Department
General Order 10-93 to protect Mary and Valerie Williams and Myreq Watkins. We disagree.
Wecommenceour andyssof thesetwo provisonshby shedding light onthelegidaiveintent benind
Article 27, section 798. Aswe said in Satev. Bell, 351 Md. 709, 720 A.2d 311(1998):

Wehavesadthat “[t|hecardind ruleof Satutory interpretationisto ascertain and
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effectuatetheintention of thelegidature” Oaksv. Connors, 339 Md. 24, 35,660 A.2d
423,429 (1995). Legidativeintent must be sought first in the actual language of the
statute. Marriot Employees Fed. Credit Union v. Motor Vehicle Admin., 346
Md. 437, 444-45, 697 A.2d 455, 458 (1997); Sanford v. Maryland Police
Training & Correctional Comm'n, 346 Md. 374, 380, 697 A.2d 424,427 (1997)
(quoting Tidewater v. Mayor of Havre de Grace, 337 Md. 338, 344, 653 A.2d 468,
472 (1995)); Coburn v. Coburn, 342 Md. 244, 256, 674 A.2d 951, 957 (1996);
Rommv. Flax, 340 Md. 690, 693, 668 A.2d 1, 2 (1995); Oaks, 339 Md. at 35, 660
A.2d at 429; Mauzy v. Hornbeck, 285 Md. 84, 92, 400 A.2d 1091, 1096 (1979);
Board of Supervisorsv. Weiss, 217 Md. 133, 136, 141 A.2d 734, 736 (1958).
Wherethegautory languageis plain and freefrom ambiguity, and expressesadefiniteand
smplemeaning, courtsnormaly do not look beyond thewords of the gatuteto determine
legidlative intent. Marriot Employees, 346 Md. at 445, 697 A.2d at 458;
Kaczorowski v. Mayor of Baltimore, 309 Md. 505, 515, 525 A.2d 628, 633
(1987); Hunt v. Montgomery County, 248 Md. 403, 414, 237 A.2d 35, 41 (1968).

This Court recently stated thet “ Satutory languageisnot reed in isolation, but ‘in
light of thefull contextinwhich(it] gppear[g, andinlight of externd menifestationsof intent
or generd purpose available through other evidence’” Sanford v. Maryland Police
Training & Correctional Comm' n, 346 Md. 374, 380, 697 A.2d 424, 427 (1997)
(alterationsin original) (quoting Cunninghamv. State, 318 Md. 182, 185, 567 A.2d
126, 127 (1989)). To thisend,

[w]henwe pursuethe context of gatutory language, wearenot limited to
thewords of the datute asthey areprinted. . .. Wemay and often must condder
other “externd manifesiations’ or “ persuagveevidence,” induding ahill’ stiteand
function paragraphs, amendments that occurred as it passed through the
legidature, itsrelaionshipto earlier and subsequent legidation, and other materia
that fairly bears on the fundamenta issue of legidative purpose or god, which
becomes the context within which weread the particular language beforeusina
given case.

... [I]n Sate v. One 1983 Chevrolet Van, 309 Md. 327, 524 A.2d
51(1987), ... [dlthough wedid not describe any of thestatutesinvolved in thet
caeasambiguousor uncertain, wedid search for legidative purpose or meaning
— what Judge Orth, writing for the Court, described as*thelegidative scheme”
[1d. at] 344-45, 524 A.2d a 59. Weidentified that scheme or purpose after an
extengvereview of the context of Ch. 549, Acts of 1984, which had effected
maor changesinArt. 27, 8§ 297. That context included, among other things, abill
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request form, prior legidation, alegidative committee report, abill title, related
gatutes and amendmentsto thebill. Seealso Ogrinzv. James, 309 Md. 381,
524 A.2d 77 (1987), inwhich we consdered legidative history (acommittee
report) to assst in congruing legidation that we did not identify asambiguousor
of uncertain meaning.
Kaczorowski, 309 Md. at 514-15, 525 A.2d at 632-33 (some citations omitted).
Id. at 717-19, 720 A.2d at 315-16 (some alterationsin original).
Section 798 was origindly enacted in 1979 asMaryland Code (1957, 1976 Repl. Val., 1981
Cum. Supp.), Article 27, section 11F. Theimplementation of section 11F originated in 1979 Maryland
Laws, Chapter 307 (House Bill 53). The origina title to House Bill 53 outlined its purpose:
[For] the purpose of establishing an emergency procedure availableto victims of spousa
violenceinorder toinformthem of servicesavailable, providetrangportation, and provide
protection so that they may return safdly to thefamily homein order to remove certain
necessary personal property; establish an emergency procedurefor the protection of
children during incidents of spousd violence; coordinating certain statutory provisons,
defining certain terms; and relating generally to spousal violence.
Throughout thehill fileto House Bill 53 therewere severd |ettersand written testimony supporting the
passage of thishill. The generd theme of these documentsisan intent by the gponsors and supporters of
thishill to dleviate the plight of the spousa assault victim by broadening both the obligation and the
authority of thepolicetointervene. Nearly everyoneinvolved acknowledged that in many ingtances of
spousa abuse, dthough the vidlent pisode miay have subsded prior tothearrivd of the palice, the Stuation
frequently remained a dangerous and possibly deadly situation.
Ddegate (now Senator) 1daG. Ruben of Montgomery County, sponsor of House Bill 53, dearly
explained the purpose of the Bill:

When domedtic violence occurs, theusud proceduresavalableimmediately after thefact
arenot satisfactory for thevictims, for the policeor for the courts. Thishill isaresult of
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my concern for apersonwho hasbeen abused a home, thrown out of thehome, or forced
to run from the home and who has no place to turn for help. . . .

The purposeof thishill isto provide emergency protectionin spousd violence casesso
that thevictimsare offered somered choicesand so that the time spent on such matters
by police and courts can be spent more productively. . . .

All this bill asks for is emergency assistance for such people to enter their
own homes and take a few of their personal belongings so that they can exist
for a short time elsewhere until a longer term resolution of their problems
canproceed inan orderlyway. . .. Most of these victimsdo not have money in their
pocketsa thetime of the crigsin order to go out and buy duplicates of their dothing and
other necessities. They may have children with them for whom they need clothing,
medications or essential documents. [Emphasis added.]!™”

A number of other peopletedtified in favor of HouseBill 53. On February 22, 1979, Kaherine
Foss, of the Prince George's County Department of Social Services, testified:

Thelargemgority [of women who participated in their emergency shdlter program over
thelast year] left homewith nothing but thedothesontheir backs. Indl casesthewomen
wereextremdy feaful. They werefearful to return home and fearful thet if they |eft home
all their possessions would be |ost.

Inmany cases, when thewoman has returned home she hasfound thet her clotheshave
been ripped apart or thrown out. In one case the husband &t fire to the gpartment; in
another casethe husband removed hiswifée s bd ongings from the house and burned them.
Many times she finds upon returning homethat her husband has changed thelocksto the
house or gpartment and thelandlord refusesto dlow her entrance, even though her name
is on the lease and she may have been paying the rent.

19 At alater date, Delegate Ruben discussed the amendments made to House Bill 53:;

[One amendment] is offered to make clear that the bill preserves such discretionary
authority as now gppliesto law enforcement agencies, while mandeating that they offer
protection and transportation only as directed by a court order.
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Thisdedtructionis particularly wasteful and cosily inview of thefact that the Department
often mugt issue an emergency grant to provide such vicimswith besic necesstiessuch as
clathing. If aPublic Assstance Grant isnecessary, the gpplication processisimpeded by
her lack of verifying documents, birth certificates, rent receipts, etc.

Cynthia Anderson, Supervisor of the Abused Persons Program in Montgomery County testified on
February 22, 1979:

Law enforcement officersaregenerdly thefirgt lineof community interventionin
abusive domestic disputes. They represent community authority and are often ableto
temporaily diffusetheimmediatecrias However, after they leavethehome, thevictim
Issometimesthrestened again, or further abused because of the police intervention. A
condstent mechaniam isneeded so thet every victim of spousd abusemay have achoice
of remaining in the home or leaving by police escort to a safe place. It is
appropriate, therefore, for law enforcement officialsto be knowledgeable of shelter
sarvices, berequired to advisethe victim of these dternatives, and beavalableto assst
the victim to such facilities.

Inthose caseswherethe victim has dready fled the home— to the protection of
aneighbor or friend — it isequally urgent for themto have safe return into the
home to retrieve those necessary personal belongings that will enable them
toremain separate. If awoman decidesto live gpart from the violent home, she may
need to goply for State servicesfor finanad ad, employment training, and legd sarvices.
These Statesarvices, A.F.D.C. and JUDICARE, require proof for digibility intheform
of bank statements, pay records, birth certificates.

Therefore, it becomesessentid for thevictimto be ableto gather these documents
in addition to gathering persond effectsthat will enable them to constructively move
towards an independent living arrangement. [Emphasis added. ]

Elizabeth Fischer, Executive Director of ASSISI, Inc., also testified on February 22, 1979:

Asarepresentativeof ASSIS, | srongly urge your support for thishill for one
reason; the battered woman, and | ask you to try to put yoursdf in thiswoman' s shoes.
She hasjug been besten. Sheisscared. Shemay need medicd atention. In most cases
shewill not stop to get her purse, her dothes; it isusudly night time; sometimessheisin
her nightgown, barefooted. Where does she go? Who does she go to?

When she getsto a police station she needsto be told whereto get help. But
then, what about her money, a change of clothes. Doesn’'t she have a right
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to her personal things? Yes, you say and here, we dl agree. But dmost dways she
isafrad; afraid of being beaten again. If shegoeshback done, sheistaking arisk of being
beaten again. If shetakesafamily member or afriend, someonewho isuntrained, sheis
exposing them to assault. She needs a trained person to standby while she gets
her personal effects.

In34% of the cases ASS S hashandled, women have had their dothes shredded
or disappear after an assault; their jewdry missng. And think how vitd toothpasteand
deod[ o] rant would beto youif you had noneand had nomoney, checks or identification.
Inorder to get Sodid Service asssance, she needs her birth certificate and identification.

Thisisall we are asking in this bill:

(1) let the woman know what help is available and
(2) let her get thethingsshe needsuntil pending further action. [Emphasisadded ]

On April 4, 1979, Carol Lane, Presdent of the Board of Directorsof CitizensAgaingt Spousd
Assault (CASA) of Howard County testified in support of House Bill 53:

Our continuing experiencewith victimsof domestic violenceindicatesthe need for passage
of alaw that will provide these people with ameasure of safety in theface of danger and
asenseof prideintheface of degradation — the degradation of needing not just to flee
one shome but to fleewithout dothing, toothbrush or other persond bel ongings necessary
to resdedsawheretemporarily. We have seen women bruised and beaten who haverun
or havebeen chased from their homes, oftenin fear of their lives, without their persond
bdongings medicationfor themsdvesor thechildreninther care; they must “ snesk” back,
in dread of harm, to retrieve a coat, a baby bottle, or other personal effects.

HouseBill []53 asamended will havetheeffect of guaranteaing certainrightsto our
citizens: protection from violence and the right to enter their own dwelling to
remove personal belongings without fear of additional harm. [Emphasis
added.]

Inadditionto thetestimony outlined, supra, thehill filea soincluded severd | ettersthat provide
uswith further information presented to the L egidaturewhenit was consdering HouseBill 53. Inaletter

dated February 16, 1979, Annette Flower, President of the Batimore County Commission for Women,
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wrote to Ddegate Joseph E. Owens, Chairman of the House Judiciary Committee, in support of House

Bill 53:

Thishill would insure that victims of spousal violencereceive protectionin
removing necessary bel ongings fromthe family home, and that they areinformed
of the availability of public or private support agenciesin their locality.

Domestic violence is agrowing problem throughout Maryland, and indeed
throughout the country. All too often, thevictim of spousa violenceisnot only subjected
to physical and psychologica abuse, but isforced to flee the home without adequate
dothing, perhaps even without identification, prescription medicines, eyeglasses, and other
necessary personal items. By providing the protection of an law enforcement
agency for victims to retrieve such personal belongings, HB-53 will insure at
least minima physical comfort during the period when thevictimmust remain awvay from
thefamily home. Informing victims of available support agenaes can be accomplished by
giving them a printed card or brochure. . . . [Emphasis added.]

Asevidenced by theorigind titleaswell asthesupporting tesimony and letters, theinitia goasof
HouseBill 53initidly had amuch greeter scope than what was ultimetely enacted by theLegidature. This
isprimarily duetothe reaction of Maryland’ s police organizations. Inresponsetotheinitid verson of
HouseBill 53, aJoint Police Committee™ drafted aletter dated February 2, 1979, to Delegate Joseph E.
Owens, Chairman of theHouse Judiciary Committee, which demonstrated their generd gpprova of the
bill along with their general recommendation that the police responsibility be scaled back:

The representatives present expressed afavorable view asto the need for thistype[of]

assgance by [g spousewhoisavictim of violence and agreed with the generd conoept

of thehill. ... The Committee believedthat the enactment of the bill initspresent form

would resultinasevere manpower drain on police departments, which might result tothe

detriment of thegeneral publicin other mattersurgently requiring police assi stance.

Another practical difficulty the police envisioned would bethat juvenile authoritiesand
sodd svice agendeswould not be available during the evening hours or weekendswhen

" The Committee consisted of representativesfrom thelegidative committeesof theMaryland
Chiefs of Police Association, the Maryland Law-Enforcement Officers, Inc., the Maryland Sheriffs
Association, and the Maryland Municipal League.

-15-



action by theseagencieswould be necessary. The Committeefdt thet police participation

in spousd vidlence Stuaionsis gopropriate where violence exists, however, the remander

of the problem is one for social agencies. The Committee would approve the

concept of the bill but oppose some of the obligations imposed upon police

departments by the bill. [Emphasis added.]

Subsequently, House Bill 53 was amended to scale back thelist of policeresponsbilities. The
origind verson of thehill provided that alaw enforcement officer would: (1) advisethe victim with respect
toavailablesourcesof shelter, medicd care, counsding, and other sarvices, (2) trangport thevictimto such
fadlitieswheregppropriate; and (3) accompany thevictim back tothefamily hometoretrievedothingand
other persond effects. However, the only provison that survived the amending processwasthat, upon
request, apolice officer wasto provide protection to agpouse who needed to return to the family home
for theexdusve purposeof retrieving necessary persond property. Initsfind form, thetitleto HouseBill
53 read as follows:

[For] the purpose of authorizing law enforcement officersto provide protection for victims

of pousal assault and ass gancein removing certain persond property fromthefamily

home and providing immunity from liability for officers carrying out the provisons of this

Act.

Thisfind title clearly statesthe express purpose of House Bill 53 and limitsits scope: to providethe
authorization for certain police activity that otherwise may well have been beyond the scope of traditiond
police athority. The Legidature made aconstiousdecison to amend House Bill 53tolimit itsscopeto
only two precise sstsof circumstances. Thefirst wasaduty dready encompassed by apolice officer’s
traditiond role: to protect thevictim of acrime occurring inthe officer’ spresence. The second wasnewly

created by thegtatute. Infina form, the statute provided protection for victims of spousal assault and

assistance in removing certain persona property from the family home.
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Asoriginally enacted Article 27, section 11F provided:

(8) Assstanceto victim. — Any person who alegesto have been avictim of
spousdl assault and who bdlievesthereisadanger of seriousand immediateinjury to
himsdf or hersdf may request the assstance of alocd law enforcement agency. A loca
law enforcement officer responding to the request for assistance shall:

(1) Protect the complainant from harm when responding to the request;

(2) Accompany the complainant to the family home so that the complainant may
remove hisor her persond dothing and effectsand aso the persond dothing and effects
of any childrenthat may bein the care of the complainant. The persond effectsto be
removed shall be only those required for immediate needs.

(b) Immunity of law enforcement officer from civil liability. — Any law
enforcement officer regponding to such arequest shdl beimmunefrom civil ligaility in
complying with the request aslong asthe officer actsin good faith and in areasonable
manner.

and

Asindicated by both the expresswording of the statute and the evolution of House Bill 53, as

of the original statute.

initialy enacted, the exdusve concarn of Artide 27, section 11Fwasto authorizealaw enforcement officer
torender assstanceto avictim of spousal abuse. TheLegidaurewasvery precisein defining what the
“assgance’ waslimited to, because subsections (8)(1) and (8)(2) expresdy direct what the officer shall
doin*“responding to therequest for assstance.” Section 11F clearly dedlt with two very narrow and
limited Stuations. Aswehaveindicated, thefirg one protecting complainantsfromharmduring the officer’s
responselegidated what wasadwaysan obligation of theofficer. Thesscond imposed anew obligation
ontheafficer, to protect the complainant whoisreturning to retrieve itemsfrom thehome or attempting to

leave with suchitems, during that process. Thislast function appearsto have been the primary purpose

1994 Maryland Laws, Chapter 728 (the Domestic Violence Act of 1994) provided thefirst
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ggnificant changeto Article 27, section 11F by expanding the class of personswho wereentitled to the
assiganceof thelaw enforcement officer.” Asorigindly enacted, thelaw only extended specid assstance
to aperson who aleged that he or she had been *avictim of spousal assault.” 1994 Maryland Laws,
Chepter 728 broadened the dlass of personsentitled to assstance under section 11F to indude “ victim[g]
of abuse” During thisexpanding of the dass of protected people, the Act modified the subtitle of section
11F from“ Spousal Assailt” to“Domestic Abuse™® A “victim” was, inturn, defined asa*“ person digible
for rdief” under Maryland Code (1984, 1991 Repl. VVal., 1997 Cum. Supp.), section 4-501 of the Family
Law Article, which providesbasic definitionsin the context of domestic violence. 1997 Maryland Laws,
Chapter 315 further amended thissection “[for] the purpose of clarifying that when alaw enforcement
officer isrequired to accompany an dleged victim of domestic abuseto thefamily homesothat thevictim
may remove the persona effectsof certain persons, the persona effectsinclude certain medicinesor
medica devices, authorizing thecomplainant toremove certainitemsregardlessof who padfor theitems,
and generally relating to domestic abuse and the duties of law enforcement of fseairai11F, now
codified assection 798 of Articdle 27, remainsagtatutewith avery limited scope. Itsevolution over the
past two decades hasonly: (1) broadened the dassification of peoplewho warranted this protection and
(2) darified the nature of the persond itemsdlowed to betaken from thehome. Asitiscurrently drafted,

Articdle27, section 798, titled “ Duties of |aw enforcement officers— domestic abuse’ gatesin rdevant

2 There have been two other rdatively minor changes madeto section 11F. Fird, therewasa
re-wording with respect tothe* persond clothing” and * persond effects,” which thealeged victimwas
permitted to remove from thefamily home. Second, in 1979, section 11F expresdy spelled out the
immunity provison, whereasby 1995 it amply made referenceto § 5-326 of the Courtsand Judicia
Proceedings Article. Neither change affected the substance of section 11F.

13 This subtitle was changed to “Domestic Violence” by 1996 Maryland Laws, Chapter 585.
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part:

(b) Assstanceto victim. — (1) Any person who allegesto havebeen avictim
of abuseand who bdievesthereisadanger of seriousand immediateinjury to himsdf or
herself may request the assistance of alocal law enforcement agency.

(2) A local law enforcement officer responding to therequest for assstance shdl:

(i) Protect the complainant from harm when responding to the request; and

(i) Accompany the complainant to the family home so that the complainant may
remove the following items, regardless of who paid for the items:

1. The persond clothing of the complainant and of any childin the care of the
complainant; and

2. The personal effects, including any medicine or medical devices, of the
complainant and of any childin the care of the complainant that are required for the
immediate needs of the complainant or the child.

(c) Immunity of law enforcement officer from civil liability. — Any law
enforcement officer responding to such arequest shdl have theimmunity from liability
described under § 5-610 of the Courts Article.

Maryland Code (1957, 1996 Repl. VVal., 1999 Cum. Supp.), Art. 27, 8 798. Thereisnothingintheplain
language of the gatute and nothing initslegidative higtory that evidences any intent by the Legidaureto
mandate around-the-clock persona protection ad infinitumfor personswho are complainants, i.e.,
victims, under that act. Inso stating, wedo not mean to say thet, given theexperience of the courtswith
theissueof domestic violence, such protectionisnot warranted inmany cases. Such amandate, however,
must come, if itisto come, from thelegidative or executive branches. The other two departments are
better ableto assessthe problems and the costs of providing such extended protection. Itisclear tothis
Court thet the Legidaure did not intend to create such aheightened leve of protection in passing the Satute

aissueinthiscase. Aswehavesad, theplanwording of Maryland Code (1957, 1996 Repl. Val., 1999
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Cum. Supp.), Artide 27, section 798, supported by itslegidaive higtory, limitsitsgpplicability toadiginct
st of dreumgtances alaw enforcement officer mugt protect thedleged victim of domestic abusefromharm
when responding to arequest to accompany thedleged victim of domesticabuseto thefamily home so
that he or shemay recover persond clothing and persond effects, including any medicine or medical
devices.

It isevident fromreviewing thelegidativehistory of section 798, that in the context of domegtic
violence, two closdly rdated setsof circumstanceswere of greet concern with respect to the respongbility
of the police to take some action and the authority of the police to take action. The two sets of
arcumstancesthat were primarily addressed were: (1) whenthefeuding partiesweredtill ingdethefamily
home, but someone had caled for ass tance and (2) where one of the partieshad | eft thefamily homeand
re-entry was desired, but risked potentia peril. An officer, of course, could dways make awarrantless
arrest for acrime, including an assault or abuse, committedin his presence. Beyond thet, however, the
policeauthority to intervenein afamily fight was highly problematic. Unlessan officer had probeble cause
to believethat afel ony had been committed, oncethe violence had actudly subsded, the aggrieved party,
out onthe sreet or otherwise, was generdly | eft with no recourse but to go to the Digtrict Court and gpply
for awarrant of arrest. The police officer was powerless to help.

Thefirg mandate of section 798, aswehave noted, Smply authorized the police officer, under the
protection of immunity, to provide protection in adomestic violence Situation where both partiesare
present. Inthe present case, Officer Colbert answered adomestic cdl at thevictims home, thealeged
attacker wasnot present. Thus, thefirgt requirement of section 798isingpplicableto thefacts of the case

subjudice. Aswehavesad, itisclear tha theintent of the Legidaturein enacting section 798 dlearly
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was not to create aduty to protect the victim for an indefinite amount of time: it was only to provide
protection whileresponding to therequest. When Officer Colbert responded to the request for assstance,
hewas not initidly put in aStuation where it was necessary to provide protection to Vderie Williams
because Gerdd Watkinswas not present a thetime. The argument that once Officer Colbert arrived on
the scene, hehad an affirmative duty to protect VaerieWilliamsfrom al possiblethreats of domestic
violencefor anindefinite period isincorrect, and not supported by the plainlanguage of the satute or by
itslegidativehistory.* Section 798 createsaduty to protect avictim of domestic violence only wherea
clear, imminent threat exists during the officer’ sresponse. The second mandate of section 798 isequaly
ingpplicableto thefactsof the present case. It providesthe police with theauthority, and requiresthem,
to accompany andto protect thevictim of abusewhen returning to thefamily homefor thelimited purpose
of retrieving dothing and other persond effectsrequired forimmediateneeds ™ Clearly thismandate does

not goply tothefactsof thecase. Vderie Williamswas never forced from ahome she shared with Watkins

4 As noted by Judge Moylan in the Court of Special Appeals,

[@] continuing victim protection programisclearly not provided by [section 798] andis
sf-evidently not feesble. How longwoulditlast? Anhour? A day? A wesk? A year?
Would it involvethree shiftsof police officersaday, even before provisonismadefor
weekend coverage? Would it gpply only & home? Or a work? Or inmoving about the
city? Theconceptisabsurd. Thedirectionto “[p]rotect the complainant from harm” is
qualified by the temporal limitation “when responding to the request for assistance.”

Williams, 128 Md. App. at 25 n.6, 736 A.2d at 1097 n.6 (third alteration in original).

> Under thegppropriateset of facts, Vaerie Williamscould have been within theambit of persons
entitled to police assstancein retrieving persona effects. Prior to 1994, shewould not have been so
entitled, for shewasnat and never had been thelegd pouse of Gerdd Watkins. Her entitlement to such
assgance under the post-1994 expanded coverage would have only been by virtue of the fact that she
was, asof July 19, 1995, “anindividud who hg(d] achild in common with” Gerdd Watkins. Maryland
Code (1984, 1999 Repl. Vol., 1999 Cum. Supp.), 8§ 4-501(i)(6) of the Family Law Article.
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nor did she need to re-enter premiseswhere Gerald Watkins might be present. Shewasin her parent’s
home, where she resided. There was no need to recover any personal clothing or effects.

Itisdear fromthedatutethat it islimited to an officer who isresponding to acomplaint of domestic
violence wherethe violence continuesin the officer’ s presence, and an officer who isaccompanying a
person to recover persond effects. Only inthosetwo limited capacitiesisthereaduty to protect crested
by thestatutea issue. It wasnot theintent of the Legidaureto cregte apermanent persond bodyguard
for any personwho daimsabuse. Officer Colbertwasnether divested of discretion nor was he mandated
by section 798 to protect petitionersforever. Evenlooking in alight most favorableto Mrs. Williams,
section 798 isingpplicableto thefacts of the present case. Concerning thisissue, thereisno genuine
disputeof materid fact; thereforethetria court’ sgranting of summary judgment asto petitioners clam
concerning section 798 was appropriate.

Petitioners also contend that Baltimore City Police Department General Order 10-93
divested Officer Colbert of discretion, and mandated that he protect petitioners. Wedisagreewith this
assertion aswell. Baltimore City Police Department General Order 10-93 states as in relevant part:

Subject: Domestic Incidents — Reporting/Arrest Criteria

POLICY

Itisthelong-ganding palicy of the BatimorePolice Department tofully investigate

and accurately report all domestic incidents coming to our attention, specifically

domestic assaults; to arrest offenders where lawful and appropriate; and where

practicable, toinforminvolved parties of the various savicesthat may be availableto them

within the Criminad Justice System, from socid service agenciesand other community

resources.

This directive was prepared in keeping with the values of the
department: Our Highest Commitment is Protecting Life (protecting victims
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of domestic violence); We are Committed to Provide High Quality Public
Service and We are Responsive to Community and Neighborhood Priorities
(resolving domestic complaints) . . . .

RESPONSIBILITIES

2. Protect the victim of a domestic incident from physical harm.
Weview Generd Order 10-93in the samelight as section 798, supra, i.e., it does nat gpply to thefacts
of thepresent case. Aswe stated in our analysis of section 798, Officer Colbert hasaduty to protect a
victim of domestic violence only from violence occurring in hispresence. To require alaw enforcement
officer to protect avictim of domedtic abusefrom dl potentia future possihilities of domedtic assault would
be absurd. That could not have been the intention of the police department in drafting this order, and we
arenot prepared to create such aduty. Officer Colbert was neither divested of discretion nor washe
mandated by General Order 10-93 to protect petitioners beyond the duties expressed by Article 27,
section 798. Evenlookinginalight mog favorableto Mrs. Williams, Generd Order 10-93isingpplicable
tothefactsof thepresent case. Concerning thisissue, thereisno dispute of materid facts, thereforethe
trid court’ sgranting of summary judgment pursuant to petitioners damsconcaning Generd Order 10-93
was appropriate.
B. Immunity

For the sake of organization and dlarity, weshal saveour discusson of “thespecid relationship
exception,” until after wediscusssautory and common law immunity. Therefore, wenow jump ahead and
addresspetitioners third question: Were Officer Colbert’ sactionsa 622 Mdville Avenue protected by

either statutory or common law immunity?
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Wedart our andysisby addressng whether Officer Colbert’ sactionswere protected by Satutory
immunity. Maryland Code (1974, 1998 Repl. Vol.), section 5-511(b) of the Courts & Judicial
Procsedings Artide codifiestheimmunity provison for Maryland public offidds induding law enforcement
officers. It statesin relevant part:

(b) Immunity generally. — . .. [A]n officid of agovernmental entity, while

acting inadiscretionary capacity, without maice, and within the scope of the officid’s

authority isimmuneasan officid or individud fromcvil ligbility for any act or omisson.
Aswediscuss, infra, Officer Colbert, asalaw enforcement officer, wasan officia of agovernment entity
who, aswediscussad, supra, wasacting in the scope of hisemployment. Petitioners present no evidence
that Officer Colbert acted with maice.”® Generaly, Officer Colbert, to the extent his actionswere
discretionary and not minigterid, falsunder the purview of saction 5-511(b) and qudifiesfor immunity from
civil liability.

Additiondly, Maryland Code (1974, 1998 Repl. VVal.), section 5-610 of the Courts& Judicial
Proceedings Article, referenced in Article 27, section 798(c), see supra, states:

A law enforcement officer who respondsto arequest under Article 27, 8 798 of
the Codefor assstance by an individual who alegesto have been avictim of spousal

assault shall beimmune from civil liability in complying with the request if the law
enforcement officer actsin good faith and in a reasonable manner.

1 The Court of Specid Apped s defined what congtitutes mdice sufficient to defeat immunity in
Leese v. Baltimore County, 64 Md. App. 442, 480, 497 A.2d 159, 179, cert. denied, 305 Md.
106, 501 A.2d 845 (1985), overruled on other grounds by Woodr uff v. Trepel, 125 Md. App.
381, 725 A.2d 612 (1999):

The actual malice needed to defeat official immunity requires an act without legal
judtification or excuse, but with an evil or rancorous mativeinfluenced by hate, the purpose
being to deliberately and wilfully injure the plaintiff. [Quotation omitted.]
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Aswe discussed, supra, section 798 was inapplicable to petitioners claim in the case sub judice;
however, section 5-610is4ill relevant to our analyssasit demondratesthe L egidaure sintent to preserve
alaw enforcement officer’simmunity under this new authorized duty.

Turning our attention beck to House Bill 53, it isevident thet the Legidature intended to insure thet
law enforcement officerswould not losetheir traditional immunity dueto the new responsibility of
accompanying avictim of domestic violence back into thefamily hometo recover persond effects. By
dearly induding languagein section 11F, and ultimetdly section 798, thet apolice officer retained immunity
when acting inthiscgpadity, the L egidaure demondrated adesreto preserve both the gatutory immunity
granted by section 5-511(b) of the Courts& Judicid Proceedings Articleand the doctrine of common law
immunity that wediscuss, infra. TheLegidaureactedinan effort toquell thefear of dateandlocd police
organizationsthat, if police officersfound themsd vesacting beyond the scope of normd police authority,
norHraditiond adtivity might divest them of theimmunity ordinarily avallableto governmentd offidasacting
with conferred discretion in the course of their employment.

On February 22, 1979, Batimore County Ass stant State’ sAttorney Stephen Montanardlli,
testifying beforethe House Judiciary Committeein support of House Bill 53, specifically addressed the
problem that therewas no legd badsa thetime for the police to accompany aspouse back to thefamily

home and that such an action might, therefore, be beyond the scope of police authority:

[Itig discretionary for policein Batimore County to accompany [a] soouseto get
[hisor her] dothes. Thishill would give[the] spousearight to have police accompany
[him or] her.

[Thereis] [n]o legal basisfor police to accompany [a] spouse now. If [&]

woman saysshewasthreatened, thereisan assault. Anassault isamisdemeanor. Police
cannot arrest for amisdemeanor unless[they] obsarve] [a] misdemeanor. Therefore, [the
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man or] woman must swear out [a] warrant. [Emphasis added.]

TheFebruary 2, 1979 etter from the Joint Police Committeeto Delegate Owens, Chairman of the
House Judiciary Committee, amilarly referred to thelack of statutory authority for the policeto provide
certain types of assstance to spousal assault victims. “ Some of the services set forth in the bill to be
performed by police are at the present time being performed despite the lack of specific statutory
authority.” (Emphasis added.)

Smilaly, in her February 22, 1979 testimony before the House Judiciary Commiittee, Katherine
Foss, of the Prince George's County Department of Social Services stated:

Emergency Shdlter gt find that the police are powerlessto offer much assstance. They

are reluctant to accompany the woman to her home, claiming lack of authority

or that itisnot part of their job. The police cannot arrest an abusing husband unlesshe

actually witnesses the abusive incident. [Emphasis added.]

Weds0 noteanimportant changein thetitledause, andin House Bill 53itsdf. Theorigind title
tothebill made no mention of theimmunity provisonscontained withinthe proposed legidation. That
Immunity provisonwould have cross-referenced another immunity satute dreedy codified in Artide 27:
“(e) Thesame provisonsregarding immunity and costsunder Article 27, 8 35A shdl gpply to assdance
rendered to children or avictim of spousd violence pursuant to thissatute” See 1979 Md. Laws, Chap.
307. Apparently, after thelaw enforcement community expressed its concernsto the Generd Assembly,
proposed subsection (€) was dricken (dong with therest of theorigind proposed datute) and anew, sHif-
indusveimmunity provison added in subsection (b) of the new proposad Satute. In addition, thetitlewas
amended to referencethat immunity provison spedificaly: “[For] the purposeof . . . providing immunity

fromliability for officerscarrying out theprovisonsof thisAct.” From the gart, thislegidative hisory
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reflectsthat, dthoughthe L egidatureintended to expand policeduties, it by no meansintended to create
any datutorily based liability. The changesmadeto thelegidationindicate thet the L egidature wanted to
make this point all the more clear.

We agree with Judge Moylan’'s conclusion in the Court of Special Appeals opinion:

I the policewereacting without Statutory authority, theremight arguably besome

cloud ontheir entitlement to public officid immunity. The double-barrdled legidative

responsewas 1) to provide the Satutory authority and 2) to make certain that therewas

Immunity.

We hold that in enacting the immunity provision of [1979 Maryland Laws,

Chapter] 307, it dearly was nat the legidaiveintent to diminish or to curtall inany way the

qudified immunity otherwise enjoyed by alaw enforcement officer asagovernmentd

offidd. Itwas rather, thecear and soleintent of that provison, probably redundantly, to

make doubly certainthat police officers, caled upon by the Act to perform an arguably

extraordinary function beyond the scope of their routine duties, would not unintentiondly

bedripped of thar accusomedimmunity. Themathemeticd functionwhichthelL egidature

intended to gpply to public officia immunity wasaddition, if necessary, and not subtraction.
Williams, 128 Md. App. at 28-29, 736 A.2d at 1098-99 (footnote omitted). 1n keeping with this
conclusion, wehold that merenegligence, i.e., not acting in areasonable manner, doesnot defeet public
officia immunity in the context of section 798.

Because Officer Colbert hasdemondrated that heisgeneraly protected by statutory immunity for
hisactionsat 622 Mdville Avenue, we now turn our atention to adiscusson of thegenerd immunity from
civil liability that police officers are granted by common law.

Thisgrant of immunity isoften referred to as*“the public duty doctrine,” “the no-duty rule,” or more
precisaly asthe* duty toal, duty tono onedoctrine.” SeeJ.C. McMillan Jr., Government Liability
and the Public Duty Doctrine, 32 Vill. L. Rev. 505, 509 (1987); Police Liability for Negligent

Failure to Prevent Crime, 94 Harv. L. Rev. 821, 822 (1981). Thisdoctrine provides “that a
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municipdity’ sduty to provide police protection ordinarily isone owed to the public-at-largeand not to a
specific person or class” Kircher v. City of Jamestown, 74 N.Y.2d 251, 256, 543 N.E.2d 443, 445
(1989). It gppliestothediscretionary actionsof public officids. It doesnot gpply to public officids
ministerial acts.

Asearly as 1856, the United States Supreme Court, inacase on an officia bond, recognized thet,
dthough law enforcement officershave agenerd duty to protect the public asawhole, they arenct lidble
for faillureto protect specificindividuas. See South v. Maryland exrdl. Pottle, 59 U.S. (18 How.)
396 (1856). Inthet case theinitid plaintiff wasalegedly imprisoned for afour-day period and not rdlessed
until hepaid $2,500.00." During hisaleged captivity, plaintiff asked Danid South, the Washington County
Sheiff, for assstance and protection. The plaintiff sued Sheriff South in the United States Didtrict Court
inMaryland saying that the Sheriff’ sfailureto protect and rdieve himwasabreach of hisduty to keep the
peace of the State of Maryland. The Court noted:

Thisdedaration. . . assumesasapodul atethet every breach or neglect of apublic

duty subjectstheofficer toadvil suit by any individua who, in consequence thereof, hes

suffered lossor injury; and consequently, thet the sheriff and hissuretiesareliableto this

suit on hisbond, because he has not “executed and performed dl the dutiesrequired of

and imposed on him by the laws of the State.”

Id. at 401. Thetrial court found for the plaintiff but the Supreme Court reversed, concluding:

Itisapublic duty, for neglect of which [public officidsare] amenableto the public, and
punishable by indictment only.

Thehigory of thelaw for centuriesprovesthisto bethecase. Actionsagaing the

"“Thebreach dleged is, in substance, ‘ that while Pottle was engaged about hislawful business
certain evil-digposad persons came about him, hindered and prevented him, threatened hislife, with force
of aamsdemanded of him alargesum of money, and imprisoned and detained him for the space of four
days,; and until he paid them the sum of $2,500 for his enlargement.”” 1d. at 401.
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sheriff for abreach of hisminigeria dutiesin the execution of processareto befoundin

amaog every book of reports. But noingtance can befound whereacivil action hasbeen

sudained againg him for hisdefault or misbehavior as consarvator of the peace, by those

who have suffered injury to ther property or personsthrough the violence of mobs, riats,

or insurrections.

Id. at 403.

Maryland' s public duty doctrine aso hasitsoriginsin the nineteenth century. In 1898, this Court
firg recognized the need to protect alaw enforcement officer from civil liability whereanegligencedam
aroseout of thejudgment and discretion needed to perform that job properly. Cockingv. Wade, 87 Md.
529,40 A. 104 (1898). Inthat case, Joseph Cocking had beenindicted by the grand jury of Charles
County for the murder of hiswifeand sster-in-law. Hewas placedin the custody of Charles County
Sheiff George A. Wade. Duetofear of mob violenceagaing him, Cocking wasmoved severd times, first
toajal in Batimore City, then back to Charles County into adilapidated building, that had previoudy been
used asajall. Cocking' srequest for achange of venueto . Mary’s County was granted and caused an
increaseinthecivil unrestin Charles County. Despite repeated requests by Cocking and hiscounsd,
Sheriff Waderefused to rel ocate the prisoner toasafer jail. A short timelater, agroup of unknown men
attacked thejail, took Cocking from hiscel, and hanged him. Cocking' s children prodaimed tharr father’s
Innocence and brought aclaim againg Sheriff Wadefor hisnegligencein performing the basic duty of
protecting aprisoner. We hdld that they did not have acause of action. Relying inlarge part onthe
Supreme Court’ s decision in South v. Maryland, we said:

How [asheiff shdl perform hisduties] may often beamatter of greet difficulty, and one

cdlingfor theexerdse of much judgment and high degree of courage. Hewill berequired

to take careful account of al the crcumgatancesthat surround him; estimate, in cases of

outside attack the forces he must encounter, and compare them with his means of
defen[g)e, and after due ddliberation determinewhat courseisbest for himto pursue. If
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he doesthishonegtly, with afull purposeto perform hiswholeduty, eventhough hemake
amistake, whereby aprisoner isinjured, it would be monstrousto hold him civilly
responsible for damages to such prisoner. “A public officer isnot liable to an
action, if he falls into error in a case where the act to be done is not merely
a ministerial one, but is one in relation to which it is his duty to exercise
judgment and discretion, even though an individual may suffer by his
mistake. A contrary principle would indeed be pregnant with the greatest mischief.”
Kendall v. Stokes, 3 Howard 98; Sherman and Redfield on Negligence, sec. 156,
and authoritiesated. So aso hemugt detain hisprisoner inthecommonjail, unlesssome
necessity makesit proper to remove him; but it ishis province to determine when such
necessity hasarived; andif inthe honest exerciseof hisdiscretion, hefalstoremovehim
in time to avert a prospective danger, he cannot be held civilly responsible.

Id. at 541, 40 A. at 106 (emphasis added).

Thisgenerd rule hasevolved into astandard, “ which we have gpplied totort clamsagainst a
governmenta representativeisthat the actor will berdieved of lighility for hisnon-melicious actswhere:
(2) he‘isapublic official rather than amere gover nment employee or agent; and (2) histortious
conduct occurred while he was performing discretionary, as opposed to ministerial, actsin
furtherance of hisofficia duties.”” Ashburnv. Anne Arundel County, 306 Md. 617, 622, 510 A.2d
1078, 1080 (1986) (quoting Jamesv. Prince George' s County, 288 Md. 315, 323,418 A.2d 1173,
1178 (1980) (emphasisin original));*® Robinson v. Board of County Comm'rs, 262 Md. 342,
346-47, 278 A.2d 71, 74 (1971); Duncan v. Koustenis, 260 Md. 98, 104, 271 A.2d 547, 550 (1970);
Clarkv. Ferling, 220 Md. 109, 113-14, 151 A.2d 137, 139 (1959). Aswe concluded in James, 2838

Md. at 323-24, 418 A.2d at 1178:

18 James was superseded in part by Prince George's County v. Fitzhugh, 308 Md. 384,
519 A.2d 1285 (1987), dueto an amendment to section 1013 of the Prince George' s County charter
concerning actionsfor which the county may besued. This supersading has no effect on the generd rule
espoused in James, as relevant to this case. See Fitzhugh, 308 Md. at 388-89, 519 A.2d at 1287.
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Onceit isestablished that the individud isapublic officid and the tort was committed
whileperforming aduty whichinvolvestheexerciseof discretion, aqudifiedimmunity
ataches namdy, intheabsenceof mdice, theindividud involvedisfreefromligbility. The
rationde underlying thisgrant of immunity “isthat apublic purposeisserved by protecting
officials when they act in an exercise of their discretion.” [Citations omitted.]
Maryland caselaw hesaffirmetively esablished that, whileperforming their duties, law enforcement officers
arepublic offiadsand, thus, fal within the scope of qudified immunity asto thar discoretionary acts They
have noimmunity in respect to ministeria acts. Cleav. Mayor of Baltimore, 312 Md. 662, 672, 541
A.2d 1303, 1308 (1988) (“InMaryland, alimited category of governmenta personnd, including police
officers areentitled under certain drcumstancesto qualified immunity fromtort liability for thair negligent
conduct.” (emphasis added)); Bradshaw v. Prince George' s County, 284 Md. 294, 302-03, 396
A.2d 255, 260-61 (1979) (“We have held that a police officer isa ‘public official” when acting
within the scope of hislaw enforcement function. Asa‘public officid,” apolice officer is protected
by aqudified immunity againgt civil liaaility for non-maicious acts performed within the scope of his
authority.” (emphasis added) (citations omitted)); Cox v. Prince George' s County, 296 Md. 162, 168-
69, 460 A.2d 1038, 1041 (1983) (“[A] palice officer would not be persondly lidble for negligent conduct
committed within the scope of employment dueto hispublic-officia immunity.”); Brewer v. Mee, 267
Md. 437,444, 298 A.2d 156, 161 (1972) (“ Somejurisdictionsmeketheimmunity of thelaw enforcement
officer absolute, provided only that hebeactingwithinthe scopeof hisofficid duties. Others, including
Maryland, condition the immunity upon nonmalicious conduct.” (footnote omitted)), superseded by
statute on other grounds as stated in Shoemaker v. Smith, 353 Md. 143, 725 A.2d 549 (1999);

Robinson, 262 Md. at 346-47, 278 A.2d a 74 (“In Maryland governmenta immunity isextendedto all

non-maiciousactsof public officids™* * * when actinginadiscretionary * * * cgpacity .. .. Itiscear
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that policemen are public officials.” (quotations omitted) (emphasis added)).

Thenext issuewe mugt addressiswhether Officer Colbert wasacting in adiscretionary manner.
Asindicated by our andyssof section 798 and the Bdtimore City Police Department Generd Order 10-
93, supra, hewas not divested of discretion. Aswe saidin Ashburn, 306 Md. at 623, 510 A.2d at
1081:

Inaddress ng thedifference between discretionary and ministerial actions, our
predecessors noted in Schneider v. Hawkins, 179 Md. 21, 25, 16 A.2d 861, 864
(1940):

Theterm“discretion” denotesfresdom to act according to one sjudgment in the
absenceof ahard andfast rule. When gppliedto public officids, “discretion” is
the power conferred upon them by law to act offiddly under cartain drcumstances
according tothedictates of their own judgment and conscience, and uncontrolled
by the judgment or conscience of others.

Almog any action, however, may involvetheuseof discretion. Thus, wenotedin James,
supra, 288 Md. at 327, 418 A.2d at 1180:

When attempting to dassfy the particular actionsof apublicofficid, a
court should be careful not to let the mere fact that decisionsare madein
performing the questioned task bedeterminative of whether ligbility attachesto
the conduct, for “[i]n astrict sense, every action of agovernment employee,
except perhaps aconditioned reflex action, involvesthe use of some degree of
discretion.” Swanson v. United States, 229 F. Supp. 217, 219-20 (N.D.
Cal.1964). Or as has been otherwise expressed: “it would be difficult to
concelveof any officdd act, no matter how directly minigterid, that did not admit
of somediscretion inthemanner of itsperformance, eveniif it involved only the
driving of anail.” Johnsonv. Sate, 69 Cal.2d 782, 447 P.2d 352, 357, 73
Cal. Rptr. 240 (1968) (en banc). Thus, an act falls within the
discretionary function of a public official if the decision which
involves an exercise of his personal judgment also includes, to more
than a minor degree, the manner in which the police power of the
Sate should be utilized. [Emphasis supplied.]

Officer Colbert’ sactionsat 622 Méeville Avenue on July 19, 1995 werediscretionary in nature. The
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record reflectsthat Officer Colbert’ sactionswhileresponding tothe domedtic violence complaint werein
conjunction with the gandards required of aBatimore Police Officer. Hetook atementsfrom both Mary
andVderieWilliams; uponlearning of Gerdd Watkinswhereabouts, herequested that another policeunit
be sent to that location; and he cdled for acamerato photograph Vderie Williams' injuries. Pursuant to
asparae mandate of Bdtimore City Police Department Generd Order 10-93, one of the respongibilities
of apaliceofficer regponding to adomedtic cdl isto“[hjave theinjuries phatogrgphed by the Mobile Crime
Labin casesof seriousor obviousinjury tothevictim.” When no other police units brought the camera,
he decided to go to thegation himsdlf. Ordinarily, hewould have discretion to do so. Having told them,
however, to go into the house and that hewould remain, aduty may have exided to tdl them that hewas
leaving.

Toaummarize, therearethree prongsthat must besatisfied in order for agovernment representative
toqudify for immunity: (1) heor must beapublic official; and (2) hisor her tortious conduct must have
occurred whileperforming discretionary actsin furtherance of officid duties; and® (3) theactsmust be
donewithout mdice. That being said weturn to thefacts of the present case. AsJudge Moylan asutdy
summarized for the Court of Special Appeals:

When Officer Colbert responded to the domestic violence cal at 622 Méelville

Avenueon duly 19, 1995, heindisputedly was agovernment offidd exercdsng aportion of

the sovereign power of the State. He indisputedly was acting within the scope of his

employment and, therefore, performing adiscretionary act. There was, moreover, no

remote suggestion that hewasacting or failing to act with any sort of actud mdice, with evil

or rancorous motiveinfluenced by hate, or with the purpose ddliberatdy and wilfully to
injure [petitioners).

BWeemphasizetha the holdings of along line of Maryland cassslimit public officid immunity to
discretionary acts. Public official immunity does not, in the first instance, apply to ministerial acts.
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Williams, 128 Md. App. at 19, 736 A.2d at 1094.
C. Special Relationship
Petitioners also contend that Officer Colbert’ s affirmative actions and specific promises of
protectionto Mary and Vaerie Williams, which, they assart, werereasonably relied upon by themto thelr
detriment, created agpecid relaionship betweenhimand Mary and VderieWilliamsthat diminateshis
right toimmunity. We, at the very leadt, agreethat under the peculiar circumstancestedtified to by Mary
Williams, theremay beagenuinedisputeof materid fact concerningwhether agpedcid relationshipexisted
between thetwo parties, thereby creating aduty of protection onthe part of Officer Colbert. Concerning
thisissue, thegranting of the summeary judgment motion wasingppropriate: theissue astowhether agpecid
relationship existed, when there is a dispute of material fact, isadecision for the finder of fact.
It isimportant for usto remember that petitionersalege that Officer Colbert was negligent inthe
performanceof hisdutiesin responding to thisdomesticcomplaint. Under the circumstances of thiscase,
aclamfor negligencewill only standif Officer Colbert actudly owed petitionersalegd duty to protect,
which he breached. Aswe noted in Ashburn, 306 Md. at 626-29, 510 A.2d at 1082-84:
Judge McSherry stated for this Court over eighty years ago that:
there can beno negligencewherethereisno duty thet isdue; for negligenceisthe
breach of someduty that one person owesto another. Itisconsequently reative
and can have no exigtence gpart from some duty expressy or impliedly imposad.
Inevery indance, before negligence can be predicated of agiven act, back of the
act must be sought and found aduty to theindividud complaining, the observance
of which duty would have averted or avoided theinjury. . .. Astheduty varies
with dreumgtancesand with therdation to eech other of theindividualsconcerned,

30 the alleged negligence varies, and the act complained of never amountsto
negligencein law or in fact, if there has been no breach of duty.



JudgeMcSherry’ scommentsremainviabletoday: negligenceisabreach of aduty owed
to one, and absent that duty, there can be no negligence.

“Duty” in negligence hasbeen defined as* an obligation, towhich thelaw will give
recognition and effect, to conform to aparticular sandard of conduct toward another.”
Thereisno set formulafor thisdetermination. AsDean Prosser noted, “duty isnot
sacrosanct initsdlf, but isonly an expresson of the sum totd of those consderations of
policy which lead thelaw to say thet the particular plaintiff isentitled to protection.” In
broad terms these policiesind ude: “ convenienceof adminigration, capacity of theparties
to bear theloss, apolicy of preventing futureinjuries, [and] the mord blame attached to
thewrongdoer. ...” Asone court suggested, there are a number of variablesto be
considered in determining if a duty exists to another, such as:

theforeseeability of harmtothe plaintiff, the degree of certainty that the plaintiff
suffered theinjury, the closeness of the connection between the defendant’ s
conduct and the injury suffered, the mora blame attached to the defendant’s
conduct, the policy of preventing future harm, the extent of the burden to the
Oefendant and conseguencesto the community of imposing aduty to exerdsecare
with resulting liability for breach, and the availability, cost and prevaence of
insurance for the risk involved.

Perhaps among these the factor deemed most important is foreseeability.
However, “foreseeghility” must not be confused with “duty.” Thefact thet aresult may be
foreseegbledoesnot itsdf imposeaduty in negligenceterms. Thisprincipleisapparent
in the acceptance by most jurisdictionsand by thisCourt of thegenerd rulethat thereis
no duty to control athird person’s conduct so asto prevent persona harm to another,
unlessa“specid relationship” exigs either between the actor and the third person or
between the actor and the person injured.

Thus, we recognize the generd rule, as do most courts, that absent a“ specid
relaionship” between policeand victim, lighility for fallureto protect anindividud citizen
againg injury caused by another citizen doesnot lie againgt police officers. Rather, the
“duty” owed by the police by virtue of their pogitions as officersisaduty to protect the
public, and the breach of that duty ismost properly actionable by the publicintheform of
crimind prosecution or adminidrative digpogtion. Asthe Didtrict of Columbia Court of
Appeds stated in Morgan v. District of Columbia, supra, 468 A.2d [1306,] 1311
[(D.C. 1983)]:

public officidswho act and react in the milieu of crimind activity whereevery

decisontodeploy law enforcement personnd isfraught with uncertainty must have
broad discretion to proceed without fear of civil liability in the“unflinching
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dischargeof their duties.” Asthe Connecticut Supreme Court recognized the
publicinterestisnot served “by dlowing ajury of lay (persons) with the benefit of
20/20 hindsght to second-guesstheexerciseof apolice[officer]’ sdiscretionary
professond duty. Such discretionisnodiscretionat al.” [Numerous citations
omitted.] [Some alterationsin original.]

Asevidenced inthewording of Ashburn, Maryland recognizesthat ligbility for failureto protect
anindividud dtizen agand injury causad by another dtizen, wherethe officer isperforming adiscretionary
act, doesnot lie against an officer, absent a “ special relationship.” In the presence of a* specid
raionship” lidaility may lieand immunity may not survive. Thus, “[t]he public duty doctrine. . . isnot an
absolute bar to recovery.” McMillan, supra, at 514. Aswe continued in Ashburn:

A proper plaintiff, however, isnot without recourse. If hedlegessufficient facts
to show that the defendant policeman crested a“ Jpedid rdationship” with him uponwhich
he relied, he may maintain his action in
negligence. See Restatement (Second) of Torts § 315(b)."® This*“specia duty rule,”
asit hasbeentermed by the courts, isnothing morethan amodified application of the
princplethat dthough generdly thereisno duty in negligencetermsto act for the benfit
of any particular person, when one doesindeed act for the benefit of another, hemugt act
in areasonable manner. See Scott v. Watson, supra, 278 Md. at 170-71, 359 A.2d
at 555; Penna RR. Co. v. Yingling, 148 Md. 169, 129 A. 36 (1925). In order for
a special relationship between police officer and victim to be found, it must

0 Restatement (Second) of Torts, § 315 (1965) states:

Thereisnoduty soto control the conduct of athird person asto prevent himfrom causing
physical harm to another unless

(8 agpedid rdationexissbetween the actor and thethird person
whichimposesaduty upon the actor to contral the third person’ s conduct,
or

(b) agpecid reation exigsbetween the actor and theother which
givesto the other aright to protection.
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be shown that the local government or the police officer affirmatively acted

to protect the specific victim or a specific group of individuals like the victim,

thereby inducing the victim's specific reliance upon the police protection.

SeeWilliamsv. Sate, 34 Cal.3d 18, 192 Cal. Rptr. 233, 664 P.2d 137, 140 (1983);

Morgan v. District of Columbia, supra, 468 A.2d at 1313-15; Florence v.

Goldberg, 44 N.Y.2d 189, 196-97, 404 N.Y .S.2d 583, 587, 375 N.E.2d 763, 767

(1978); Morrisv. Muser, supra, 478 A.2d at 940; Chambers-Castanes v. King

County, 100 Wash.2d 275, 669 P.2d 451, 458 (1983).

Ashburn, 306 Md at 630-31, 510 A.2d at 1085 (emphasis added).

Maryland hascond dered what wasmeant by theterm* specid rdationship” on severd occasons.
InAshburn, an AnneArunde County policeofficer noticed anintoxicated man Sitting behind thewhed
of atruck with itsengine running, in the parking lot of a7-11 convenience dore. The parties agreed that
themanwasdriving the vehideand that the officer could have arrested theman for drunk driving. Instead
of charging the man, the palice officer told him to pull his car to the Sde of thelot and to stop driving for
the evening. Oncethe officer |ft the scene, the man drove off and proceeded to hit apedestrian, John F.
Ashburn, whologt hislegin the collision. Ashburn sued the Anne Arundel County Police Department
dleging that the officer had agpecid duty to protect Ashburn. We disagreed, saying thet Ashburn “aleged
no factswhich show thet [the police officer] affirmatively acted spedificaly for [Ashburn’ g benefit or thet
[theofficer’ 9| actionsinduced [Ashburn’ g rdianceuponhim.” Ashburn, 306 Md. at 631-32,510A.2d
at 1085. In other words, no specia relationship ever existed between the officer and Ashburn.

Prior to Ashburn, thisCourt cond dered whether agpedid relationship existed between the parents
of achild serioudy injured by adrunk driver andthe drunk driver’ s probation officer who had falled to
report previous acohol related driving offensesto the supervising court. Lamb v. Hopkins, 303 Md.

236,492 A.2d 1297 (1985). Inthat case, the parents argued that the probation officer owed them aduity,
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which hebreached, under thetheory that hehed taken chargeof anindividua with dangerouspropensities
and, therefore, had aduty to use reasonable carein preventing theindividua from doing such harm. See
Restatement (Second) of Torts, § 319 (1965).” Weheld that no specia relationship existed becausethe
probation officer never took charge of theindividud in amanner that would create aduty to protect third
parties. Id. at 253, 492 A.2d at 1306; see also Holson v. Sate, 99 Md. App. 411, 414, 637 A.2d
871, 872 (1994) (holding, in acasewhere apolice officer took adrunk driver into custody, leavinga
passenger a thetraffic stop, who then waked homeand was struck by an automohile, that “[g]enerdly,
thereisno duty, or specid relationship creating any such duty, requiring police officersto transport
intoxi cated passengers of arrested driverstother ultimate destination, or any destination.”); Jonesv.
Maryland-National Capital Park & Planning Comm’'n, 82 Md. App. 314, 332, 571 A.2d 859,
868 (holding, inacasewhereapoliceofficer faled to properly detain anintoxicated driver whofled the
sceneand caused anaccident, that “no* gpedid rdaionship’ arisesout of ether aninvestigatory traffic top
or itsresulting brief detention.”), cert. denied, 320 Md. 351, 578 A.2d 191 (1990).

Looking at other jurisdictions, we have discovered that, athough courts have found specia
relationshipsunder avariety of circumstances, acourt isgenerally morelikey tofind such areationship
when the police havetaken someaffirmativeaction. A number of our Sster sateshave developed aseries

of questions in order to determine whether a special relationship exists.

?! Restatement (Second) of Torts, § 319 provides:

Onewho takes chargeof athird person whom he knows or should know to belikely to
cause bodily harm to othersif not controlled isunder aduty to exercise reasonable care
to control the third person to prevent him from doing such harm.
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In 1987, the Court of Appedsof New Y ork conddered the gpecid rdationship exception to public
officia immunity in Cuffy v. City of New York, 69 N.Y.2d 255, 505 N.E.2d 937 (1987).% Inthat case,
Joszph and Eleanor Cuffy owned atwo-family house. They lived inthe upgtairs gpartment with their family

and rented thedowndairsto Jod and Barbara Aitkinsfor gpproximately ayear. Therdationship between

2 New Y ork aso provides uswith two cases, with facts Smilar to the presant casg, in which the
courts found a special relationship existed. In Velezv. City of New York, 157 A.D.2d 370, 556
N.Y.S.2d 537, appeal denied, 76 N.Y.2d 715, 565 N.E.2d 1269, 564 N.Y.S.2d 718 (1990), a
womanwas shat and killed in her mother’ sgpartment by her ex-boyfriend whileshewasin the protection
of twoNew Y ork City policemen. Inthehoursbeforeher deeth, Ms. VVdez and her three-month-old baby
wereabducted by her ex-boyfriend (and father of the child) from her mother’ sgpartment and teken to the
ex-boyfriend' sgpartment. There hetied her up and left hisgpartment. While hewas gone, she managed
to free hersdf from her bonds and cdl the police. The police arrived, drove around the neighborhood
looking for the ex-boyfriend, and findly escorted Ms. Velez back to her mother’ shouse where her ex-
boyfriendlay inwait. Heshat and killed Ms Ve ez andimmediatdy shot and killed himsdlf. Concerning
evidence of the specid reaionship, that court sad, “wereweto review [the municipdity’ § argument on
themerits wewould hold that theevidenceof agpecid rdaionshipwasnot insufficient asametter of law.
Surdy therequisterdianceon [Ms. Vdez § part arguably exised for a leest aslong asshewasin palice
escort.” Id. at 373, 556 N.Y.S.2d at 539.

In Del.ong v. County of Erie, 60 N.Y.2d 296, 457 N.E.2d 717 (1983), aspecid relationship
was found based on acaler’ sreliance on promises of help from a911 operator. On the morning of
October 25, 1976, AmdiaDel_ong dided 911 from her homein Kenmore, New Y ork for emergency
police assstance because aburglar wasbreaking into her home. Shelived only blocksfrom the police
station and the 911 operator told her the policewereontheway. Asaresult of thisassurance, Ms.
Del_ong eected toremainin her home. Unfortunately, the operator had misrecorded Ms. Del.ong's
address. After officersinformed the 911 operator that they could not locate the house, the 911 operator
told officerstodisregard therequest. The perpetrator then brokeinto her homeand brutaly murdered Ms.
Del.ong. The Court held that aspecid rdationship may have existed based on two factors: (1) thet the
local government had encouraged her (and dl victimsaf crime) tocal 911 for emergency hdp; and (2) by
saying that policewereontheway, the operator madeapromise, uponwhichMs Del_ongrdied. “Under
similar circumstancesit has been held that aspecial relationship was created so asto require the
municipdity to exerdse ordinary carein the parformance of aduty it hasvoluntarily assumed. . .. Whether
agpedid duty hasbeen breached isgenerdly aquestion for thejury to decide.” 1d. a 305-06, 457 N.E.2d
a 721-22. These casesindicate that in circumstances when aperson relies on the actions of apolice
officer, agpedid rdationship may befound thet diminatesalaw enforcement officer’ simmunity and renders
him or her civilly liable.
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thetwo partieswas strained and the police had to intervene on severd occasions. Dueto Jod Aitkins
meaking repeated threats to the Cuffy family, Josgph Cuffy went to theloca police precinct requesting
protection. Thepoliceassured Josgph Cuffy that protection woul d be supplied and something would be
done about thedtuation firg thinginthemorning. The policetook no further action and the next day afight
broke out between thefamiliesinwhich Jod Aitkinsstruck the Cuffy’ sson, Raston, with abat and Barbara
Aitkinsattacked Eleanor Cuffy and their other son, Cyril, with aknife. Thefamily sued the police
department aleging that agpecia relationship had been created between the police and thefamily based
on the palice officer’ sassurance of protection. Although the Court of Appedsof New Y ork found no
special relationship, it outlined the elements for defining a special relationship as follows:
(1) anassumption by themunidpdity, through promisesor actions, of an affirmativeduty
to act on behalf of the party who was injured; (2) knowledge on the part of the
municipdity’ sagents that inaction could lead to harm; (3) some form of direct contact
between the municipdity’ s agents and the injured party; and (4) that party’ sjudifigble
reliance on the municipality’ s affirmative undertaking.
Id. at 260, 505 N.E.2d at 940.
In 1983, the Superior Court for Pennsylvaniasmilarly created atest for determining whether a
specid relationship existsin Meendez v. City of Philadelphia, 320 Pa. Super. 59, 466 A.2d 1060
(1983). Inthat case, ayoung boy was shat in the left eye by hisneighbor during aracid confrontation.
Thevictimand hisparentssued the City of Philadd phiaaleging that agpecid rdaionship existed because
it had failed to protect sufficiently citizens from racia violence. That court initially noted:
Generdly, itisacknowledged that thereisno duty resing ona. . . governmenta body to
provide police protection to any particular person. However, wherethe circumstances

edablisha“edid rdationship” . . . then an exception to the generd rulewill befound and
an affirmative duty to act will be imposed. . . .
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... A specid relaionshipisgenerally found to exist only in casesinwhich an
individual isexposad to agpecid danger and the authorities have undertaken the
responsibility to provide adequate protection for him.

Id. at 64, 466 A.2d a 1063. Mdendez had argued that the city had crested such aspecid rdationship
becauseit had given assurances of protection to the resdents of the neighbborhood. The Pennsylvaniacourt
rejected his contention and then noted:

[T]herulealmost universally recognized isthat theindividua claiming a“ special
relationship” must demonstrate that the police were: 1) aware of theindividual’s
particular situation or unique status, 2) had knowledge of the potential for
the particular harm which the individual suffered, and 3) voluntarily
assumed, in light of that knowledge, to protect the individual from the
precise harm which was occasioned.

Id. at 65, 466 A.2d at 1063-64 (some emphasis added).

In Chambers-Castanes v. King County, 100 Wash. 2d 275, 669 P.2d 451 (1983), the
Supreme Court of Washington dso outlined aset of questions designed to determinethe existence of a
specid rdaionship. Thiscaseinvolved apolicedepartment’ sfailureto respond to repeated emergency
callsto 911 to report an assault in progress. The court implemented the following test:

In determining whether an act fdlswithin the[specid relationship] exception, the
court must consider the following four questions:

(1) Doesthechadlenged act, omission, or decision necessarily involveabasic

governmenta policy, program, or objective?(2) I sthe questioned act, omission,
or decigon essential to theredlization or accomplishment of thet policy, program,
or objective as opposed to one which would not changethe course or direction
of thepolicy, program, or objective? (3) Doesthe act, omission, or decision
requiretheexercisedf basic palicy evauation, judgment, and expertiseonthe part
of thegovernmenta agency involved?(4) Doesthegovernmenta agency involved
possesstherequidte conditutiond, satutory, or lawful authority and duty todo or
make the challenged act, omission, or decision?

Id. at 281 n.2, 669 P.2d at 456 n.2 (quoting Evangelical United Brethren Church v. Sate, 67
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Wash. 2d 246, 407 P.2d 440 (1965)).

Webdievethat theintent of the“ gpecid relaionship” doctrineis better addressed by our generd
standard outlined in Ashburn:

Inorder for agpecid rdationship between police officer and victimto befound, it must be

shown that the local government or the police officer affirmatively acted to protect the

oadfic vidimor agpedific group of individuaslikethe vidim, therey induang thevidim's

specific reliance upon the police protection.
Ashburn, 306 Md. at 631, 510 A.2d at 1085. Under Ashburn, adetermination of whether aspecia
relaionship exigsisto be done on acase-by-casebass Becauseit isevident, when adispute of materid
fact exigts, that the determination asto whether aspecid relationship exigtslieswith thetrier of fact, we
refrain from resolving whether such arelationship existsin the present case. We have, however,
determined that, in the case sub judice, thereisagenuine dispute of amaterid fact. Officer Colbert
dated in hisdepogtion that hetold Mary Williamsthat he waswaiting to seeif anybody was avaladleto
bringhimacamera, andthat, a that time, he called again and learned that there was nobody availableto
bring him one. Hegtated in his deposition thet hethen told Mary Williamsthat he had to go get the camera
himsdlf, and sheresponded by saying that wasfine. That issubstantidly different than Mary Williams
acocount of what hgppened. According to her deposition, Officer Colbert told her that he had to write his
report and that shewasto go in the house, because hewasgoing toremain outsde. Whilethe officer may
have had no duty to remain, if in fact hetold Mrs. Williamsthat hewould remainto protect them, he may
have created agpecid relationship further creating aduty ether toremain or toinformthemthat hewas

leaving. Whose tory ismore accurateisanissue of credibility and isaresponghility best left tothetrier

of fact. Wedo not mean to suggest an gppropriate resolution of thisdigoute. We merdy acknowledge that
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thereisagenuine disoute of materid fact asto the sories of the witnesses and based on those differences
afinder of fact could find that agpedid relaionship did exist betweenthe parties. Therefore, thegranting
of regpondent’ ssummary judgment motionwasingppropriate. Accordingly, wereversetheholding of the
Court of Specid Appedls, vacate the motion for summary judgment granted by the Circuit Court for
Baltimore City and remand this case back to that court for atrial.
[11. Conclusion
Wehold that Officer Colbert wasnot divested of discretion nor mandated by Article 27, section
798(B)(2), and Bdtimore City Police Department Genera Order 10-93 to protect petitionersunder the
goedific drcumdiancesthat evolved inthiscase. Wedso hold that, generdly, apalice officer hasimmunity
fromdivil liability for negligencewhen heisperforming adiscretionary duty (although notwhile performing
aminigerid act), absent aspecid relationship; however, weholdthat Officer Colbert’ saffirmativeactions
and pedific promisesaf protectionto Mary and VderieWilliams if infact they occurred, aresufficent to
have created a special relationship between himsdlf and Mary and Valerie Williams. This specia
relationship, if it existed, may have created aduty of protection on the part of Officer Colbert. If so, his
actionsa 622 Mdville Avenuemay not warrant protection under ether satutory or common law immunity.
Accordingly, wereversethe decison of the Court of Specid Apped sand remand to vacatetheorder of
the Circuit Court for Baltimore City granting Officer Colbert summary judgment.
JUDGMENT OF THE COURT OF SPECIAL APPEALSAS
TO THE ISSUES INVOLVING OFFICER COLBERT
REVERSED; CASE REMANDED TO THE COURT OF
SPECIAL APPEALSWITH INSTRUCTIONSTO VACATE
THE GRANTING OF OFFICER COLBERT’'S MOTION

FOR SUMMARY JUDGMENT AND TO REMAND THE
CASETOTHECIRCUIT COURT FORBALTIMORECITY
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FOR FURTHER PROCEEDINGSCONSISTENT WITH THIS
OPINION; COSTSIN THISCOURT AND IN THE COURT
OF SPECIAL APPEALSTO BE PAID BY THE MAYOR AND
CITY COUNCIL OF BALTIMORE.



Williams v. The Mayor & City Council of Baltimore
No. 124, September Term, 1999

Headnote:

Under thecircumstancesof thiscase, apolice officer wasnot divested of discretion, nor
mandated, by adomedtic violence protection datuteto continually protect thevictimsof
assault. A policeofficer generally hasimmunity from civil liability absent aspecia
reaionship. Theofficer’ saffirmative actions and goecific promises of protection, if infact
they occurred, may have created apecid relationship between himsdf and thevictims
subjecting the officer to genera tort liability.



