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John R WIllianms, appellant, sued his fornmer enployer after
it pronoted a woman instead of appellant. He asserted sex
di scrimnation, age discrimnation, constructive discharge, and
breach of <contract <clains against the State of Maryland
Department of Human Resources (the “Departnent”), and Bert
Fi nkl estein, who was then Inspector General of the Departnent
(collectively “appellees”). The Circuit Court for Anne Arundel
County granted sunmary judgnent in favor of appellees on all
counts. On appeal, appellant raises the follow ng issues, which
we have rephrased.

| . Did the trial court err in granting
sunmmary j udgnent on t he sex
di scrimnation clain®
1. Dd the trial court err in granting
sunmmary j udgnent on t he age
di scrimnation clain®
L1l Dd the trial court err in
granting summary judgnent on the
constructive discharge claim on
the grounds that appellant failed
to conmply with the Maryland Tort
Clainms Act?
IV. Did the trial court err in granting
summary judgnent on the breach of
contract clain®

We shall affirm the judgnents on all counts except for the

sex discrimnation claim Because there was sufficient direct

evi dence that gender bias affected the enploynent decision, we

shall reverse the judgnment on that count, and remand for further



pr oceedi ngs.

FACTS AND LEGAL PROCEEDI NGS
The Departnment hired appellant in My 1985. Eventual |y,
appel l ant became a Fiscal Specialist 11. This job involved
“prevent[ing], detect[i ng] and elimnat[ing] fraud, wast e

m smanagenent and corruption within the Departnent In
|ate 1993, the Departnent announced that it was creating a new
Fiscal Specialist 11l position “to serve as an auditor-in-
charge.” According to Finklestein, the new position did not
require supervisory experience.

El even enployees from the Departnent initially expressed
interest in the position. In an affidavit, Finklestein stated
that he informally interviewed each of the eleven candidates,
and then selected three of themas finalists. Appellant was not
chosen as a finalist. Two of the three finalists were nmale and
the other, Linda Heaton, was fenale. Each of the finalists was
interviewed individually by a panel consisting of Finklestein
and three other supervisors. In April 1994, the panel selected
Heaton for the position.

Fi nkl estein stated in his affidavit that he did not choose

appellant as a finalist because his “[i]nterview was not as good

as [the three] top candidates [and his] [a]bility to interact at



[the] supervisory |evel [was] questionable.” During discovery,
appel | ees produced nenoranda detailing problens relating to
appel | ant. After being passed over for the pronotion, in
January 1995, appellant was referred to the Enployee Assistance
Program (“EAP")! because of his inability to follow directions.

On March 26, 1998, appellant filed a conmplaint in the
circuit court based on his failure to gain the pronotion. After
a hearing on appellees’ notion for summary judgnment, the circuit
court granted summary judgnent on al | cl ai ns agai nst
Fi nkl estein, and on all clains against the Departnent except the
sex discrimnation count. After discovery, the Departnent
renewed its notion on the sex discrimnation count. The court
granted the notion. This appeal foll owed.

Addi tional facts will be added as necessary to the foll ow ng
di scussi on.

DI SCUSSI ON

Appel | ant contends that the trial court erred in granting
summary judgnment on all counts of appellant’s conplaint.
Accordingly, we shall address each count separately.

| .
Standard O Revi ew

The EAP is a counseling program that was established “to
assist in retaining valuable enployees experiencing personal
probl ens that adversely affect their job perfornmance.”
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Sunmary judgnment is appropriate where there is no dispute
of material fact and the noving party is entitled to judgnent as
a matter of [|aw Ml. Rule 2-501. In reviewing the grant of a
notion for summary judgnment, we review the trial court's ruling
as a matter of [|aw See Fearnow v. Chesapeake & Potonmac Tel
Co., 104 Md. App. 1, 48, rev'd in part on other grounds, 342 M.
363 (1996) (1995). Additionally, we review the sane information
from the record and decide the same issues of law as the trial
court. See Heat & Power Corp. v. Air Prods. & Chens., Inc., 320
Md. 584, 591-92 (1990).

1.
Discrimnation d ains

A.
Sex Discrimnation Claim

Appel | ant contends that the trial court erred in granting
appel | ees summary judgnent on his sex discrimnation claim under
Title VII. See 42 U S.C. § 2000e-2(a)(1l). According to
appel l ant, “the evidence of record establishes at the very | east
a question of fact on each and every elenent necessary to
establish a prima facie case of discrimnation under Title VII.”
In his brief, he points to the following evidence of gender
discrimnation that he ~contends raised sufficient factua
di sputes to require denial of summary judgment: (1) testinony

by a Department supervisor that others in the Departnent,



including a nmenber of the panel that selected Heaton, stated
that a female had to be selected for the position; (2) evidence
that he was nore qualified than Heaton; and (3) evidence that
the Departnment failed to follow its own rules and procedures in
t he pronotion process.

In the pretrial context of a notion for sunmary judgnent,
there are significant differences in the analytical franmework
and proof burdens depending on whether the enployee’ s evidence
of discrimnation is “direct” or “circunstantial” evidence.
These differences frame our review of this claim For this
reason, we first summarize the applicable law, and then proceed
to consider whether appellant’s evidence was sufficient to raise
a material dispute of fact preventing summary judgnment on his
sex discrimnation claim

1
Anal yti cal Framework And Evidentiary Burdens

An enployee may prove that gender played a part in an
enpl oyer’s decision not to pronote the enployee by using either
direct evidence or circunstantial evidence. In this case,
appel l ant has advanced both a direct evidence theory and a
ci rcunstanti al evidence theory as grounds for reversal .
Accordingly, we shall review the nature of these alternative
t heori es.

“Evidence is 'direct' . . . when it consists of statenents



by a decisionnaker that directly reflect the alleged aninus and
bear squarely on the contested enploynent decision.” Febres v.
Chal | enger Cari bbean Corp., 214 F.3d 57, 60 (1st Cr. 2000); see
also Taylor v. Virginia Union Univ., 193 F.3d 219, 232 (4!" Gr.
1999) (en banc), «cert. denied, 120 S. C. 1243 (2000).
Cenerally, direct evidence is sufficient to establish a prim
facie case of “mxed notive” discrimnation. See Price
Wat er house v. Hopkins, 490 U S. 228, 250, 109 S. C. 1775, 1791
(1989). “Once there is credible direct evidence, the burden of
persuasion shifts to the defendant to show that it would have
[ made the sane enpl oynent decision] had it not been notivated by
di scrimnation.” Jacklyn v. Schering-Plough Healthcare Prods.
Sales Corp., 176 F.3d 921, 926 (6'" Cir. 1999). “In saying that
gender played a notivating part in an enploynent decision, we
mean that, if we asked the enployer at the nonent of the
decision what its reasons were and if we received a truthful
response, one of those reasons would be that the applicant or
enpl oyee was a wonan.” Price Waterhouse, 490 U. S. at 250, 109
S. C. at  1790. The conbination of gender and non-
discrimnatory reasons create the “m xed notive.”

Circunstantial evidence will support a discrimnation case

when it neets the test set forth in MDonnell Douglas Corp. V.



Green, 411 U S 792, 93 S. . 1817 (1973).2 This test involves
proving a prima facie case of discrimnation, which shifts to
the enployer the burden of offering a non-discrimnatory reason
for the contested enploynent deci sion. |f the enployer neets
this burden, the enployee nust show that the enployer’s stated
reason for the decision was a pretext for discrimnation. The
enpl oyee may neet this burden with evidence tending to show that
the assigned reason was false, and in this mnner use
circunstantial evidence to prove that discrimnation occurred
See Reeves v. Sanderson Plunbing Prods., = US | 120 S
Ct. 2097, 2104 (2000).

Cenerally, mxed notive cases based on direct evidence of
discrimnation are nore likely to survive summary judgnment than

pretext cases, which are discrimnation cases that are based on

’2ln McDonnell Douglas Corp. v. Geen, 411 U S. 792, 93 S.
Ct. 1817 (1973), the Supreme Court set out the prima facie
elenents of a discrimnation case, requiring a plaintiff to
prove: “(i) that he belongs to a [protected] mnority; (ii) that
he applied and was qualified for a job for which the enployer
was seeking applicants; (iii) that, despite his qualifications,
he was rejected; and (iv) that, after his rejection, the
position remained open and the enployer continued to seek

applicants from persons of [plaintiff’s] qualifications.” | d.
at 802, 93 S. C. at 1824. In failure to pronote cases, the
test is stated in a slightly different manner. | nstead of

proving that the position remained open after the plaintiff’'s
termnation, a plaintiff nust prove that the "plaintiff was
rejected for the position under circunmstances giving rise to an
i nference of unlawful discrimnation.” MNairn v. Sullivan, 929
F.2d 974, 977 (4" Gr. 1991).



circunstanti al evi dence. As the First Crcuit

recently

recogni zed, there are significant advantages for an enpl oyee who

can present sufficient direct evidence of discrimnation to

establish a m xed noti ve case.

Febr es,

A plaintiff alleging disparate treatnent
: usually proceeds by neans of the
famliar franmework engendered in MDonnel

Douglas Corp. v. Geen, . . . . [T]lhis
approach [1s] customarily call ed t he
“pretext” approach . : : : What is
significant . . . is that, wunder pretext

anal ysis, the burden of persuasion remains
with the plaintiff throughout the case.

In some situations, however, a plaintiff
may be entitled to use an approach that
relieves her of this unremtting burden of
per suasi on. The key that unlocks this door
is the existence of direct evidence that a
proscribed factor (such as age, gender

race, or nat i onal origin) pl ayed a
notivating part in the disputed enploynent
deci si on. See Price Waterhouse. Such
evidence, if accepted by the factfinder,

shifts the burden of persuasion to the
enpl oyer, who then nust establish that he
would have reached the sane decision
regarding the plaintiff even if he had not
taken the proscribed factor into account.
Al though the plaintiff’'s initial bur den
under this “m xed-notive” approach IS
heavi er than the de mnims show ng required
to establish a prima facie case under the
pretext approach, nost plaintiffs perceive
the Price Witerhouse franmework and its
conconm tant burden-shifting as conferring a
pronounced advantage. In the average case,
the enployee thirsts for access to it, while
t he enpl oyer regards it as an anat hena.

214 F. 3d at 59.



Summary judgnent is less likely in a mxed notive case
because the enployer bears the burden of convincing the fact
finder that its notives, intent, and action were not tainted by
di scrim nation. Li ke other notive and intent issues generally,
an enployer’s “we would have done the sane thing” defense to a
m xed notive case of discrimnation is ill-suited for resolution
on summary judgnent. The enployer’s evidence of its intent nust
be wei ghed against the direct evidence of discrimnation offered
by the enployee. Because “credibility determnations in respect
to direct evidence [of discrimnation] are for a properly
instructed jury, not for the judge,”” id. at 61 n.3, the
enpl oyer frequently may not obtain sunmary judgnent once the
enpl oyee has offered credible direct evidence of discrimnation.
See, e.g., Laderach v. U Haul, 207 F.3d 825, 828 (6th Gr.
2000) (reversing sunmmary judgnent based on plaintiff's direct
evi dence of discrimnation).

In contrast, in a pretext case based on circunstanti al
evidence of discrimnation, summary judgnment nay be predicated
on an enployee’'s failure to satisfy the burden of production
that it bears at two of three stages under the MDonnell Dougl as
nodel . If the enployee fails to offer sufficient evidence to
di spute the enployer’s reason, sunmary judgnment is appropriate.

In Reeves v. Sanderson Plunmbing Prods., 120 S. C. 2097 (2000),



the Supreme Court recently clarified this burden, holding that
“[1]n appropriate circunstances, the trier of fact can
reasonably infer from the falsity of the [enployer’s]
explanation that the enployer is dissenbling to cover up a
di scrimnatory purpose.” 1d. at 2108. In doing so, the Reeves
Court recognized that, to establish a prima facie case of
di scrim nation, ci rcunstanti al evidence is generally not
sufficient, by itself, to defeat an enployer’s notion for
summary judgnent in a pretext case.
B.
Direct Evidence OF Sex Discrimnation:
“A Lady Had To Be Sel ect ed”

Appel l ant offered the testinony of his imedi ate supervisor,
John Belt, as direct evidence that the Departnent discrimnated
against him because he is nmale. Belt testified at his
deposition that during the selection process, “[t]here was talk
that a lady had to be selected for that position.” Apx8l. He
also testified that one of the persons who engaged in such
“talk” was Harry Burns, the Departnent’s Director of Audits.
Burns served with Finklestein on the panel that interviewed the
three finalists and wultimately selected Heaton. These
statenents led Belt to believe that the position was not truly
open to any of the nal e candi dates.

Q Do you believe that M. WIlIlians was not
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chosen because he was a nman?

A | believe that.

Q Wuld it surprise you to know there were
2 other men who were in contention for the
j ob?

A | don't know.

Q Wiy do you believe that?

A There were certain talks around the

office, there were certain statenents and
all which indicated that Linda Heaton was a

frontrunner . : . for the supervisory
position, and it appeared because she was a
femal e she had been selected. W had no
females in a . . . supervisory or manageri al

position within the audit unit.

Q There was sone talk, sonme discussion.
Wio was doing the tal king and who was doing
t he di scussing?

A: W had discussions. It wasn’t a formal
di scussion or what have you. There was talk
that a lady had to be selected for that
posi tion.

Q [Dlo you recall if that was discussion
anong sone of the auditors in the place or
do you recall who my have nmade that

st at enent ?

A | believe M. Burns made that statenent.
He said we had to select a fennle.
Additionally right after | was supervising

Linda Heaton at a Prince George’'s County
audit, and we were going out to the exit
conference and M. Burns stated that we are
fairly represented because we have a Jew,
who was Bert Finklestein, we have a bl ack,
who was nme, we have a female who is Linda
Heaton, and we have a [c]aucasian who was
Harry Burns so those types of remarks were

11



made quite frequently.
Q Now just so I am clear on all of that,
M. Burns is the individual you recal
havi ng made that comment that a worman had to
be selected for this position?
A Yes.?3
Appel | ant argues that Belt’s testinony about Bur ns’
statenent is “direct evidence of bias and discrimnation in the
deci sion making process of an enployer [that] indicates [the
Departnment’ s} stated reasons for a decision are pretextual and
requires that the enployee’'s discrimnation claim be submtted
to a fact finder.” Appellees counter that at best, Burns’
all eged statenent was nerely an inadm ssible “stray remark” that
cannot be attributed to them because Burns was not involved in
t he decision not to pronote appellant.
As we have discussed, direct evidence of a defendant’s
discrimnatory animus may be sufficient to raise a factual

di spute as to whether the enployer's decision was notivated by

both legitimate and discrimnatory reasons. See, e.g.

W6 note that Belt’'s deposition testinobny contradicts his
earlier affidavit, in which he stated that Finklestein nmade the

al l eged statenent. When asked about the discrepancy, Belt
confirmed that “[i]t was Harry Burns,” and stated that the
affidavit was not accurate, perhaps due to “a typo error.” o

course, neither we nor the trial court may resolve the conflict,
or make any credibility determ nations regarding this testinony.
That is a job for the fact finder. See Pittman v. Atlantic
Realty Co., 359 Mi. 513, 537 (2000).

12



Laderach, 207 F.3d at 829-30 (reversing sunmary judgnent for
enpl oyer based on finding that fellow enployee’'s unrefuted
testinony that supervisor stated that he would not pronote
plaintiff because she was a woman was sufficient direct evidence
of discrimnatory aninmus to raise factual dispute). The issue
raised in this case is whether Burns’ alleged statenent
constituted direct evidence of discrimnation.

In Price Waterhouse v. Hopkins, 490 U S 228, 109 S. C.

1775 (1989), the Suprene Court addressed when statenents nade by
a supervisor wll support a mxed notive sex discrimnation
claim In Price Waterhouse, a fenale enployee supported her
claim that she had been denied admttance into a partnership
because of her gender wth evidence that nale partners nade
sexi st comments in eval uating her candi dacy.

One partner described her as ‘nacho;’

anot her suggested that she ‘overconpensated

for being a woman;’ a third advised her to

take ‘a course at charm school.’ Sever al

partners criticized her use of profanity; in

response, one partner suggested that those

partners objected to her swearing only

‘because it’'s a |l ady using foul |anguage.’
Id. at 235, 109 S. C. at 1782. The Court held that remarks
such as these wll support a plaintiff’s claim for sex

di scrimnation because the coments support the conclusion that

the decision not to admt the plaintiff to the partnership was

13



based on “stereotypical noti ons about wonen’ s pr oper
deportnent.” ld. at 256, 109 S. C. at 1794. The court
cautioned, however, that not every remark nmade in the workpl ace
will support a claim for sex discrimnation. Witing for a
plurality of the court, Justice Brennan expl ai ned:

Remarks at work that are based on sex
stereotypes do not inevitably prove that

gender played a part in a particular
enpl oynment  deci si on. The plaintiff rmnust
show that the enployer actually relied on
her gender in nmeking its decision. I n

maki ng this show ng, stereotyped remarks can
certainly be evidence that gender played a
part.

ld. at 251, 109 S. . at 1791.

Several federal cases have addressed the circunstances when
remarks by supervisors constitute direct evidence of unlawf ul
discrimnation. In Emel v. Coca-Cola Bottling Co., 95 F.3d 627
(7" Cir. 1996), the plaintiff contended that she was the victim
of unlawful sex discrimnation based on her being bypassed for
several upper-nmanagenent positions. In support of her position
the enployee presented evidence that she had a |onger career
with the enployer than the enployees chosen for pronotion, and
that only nmen were pronoted. Further, she presented evidence
that a supervisor told her that she was “the only other one

qualified” for the pronotion and that “you know, as we all know,

they wanted nen in these positions in the past . . . .” Id. at

14



631. She “al so introduced evidence of a nunber of statenents by
the top officers at [the enployer] indicating a corporate bias

agai nst wonen hol di ng upper-nanagenent positions.” ld. at 632.

The Seventh Circuit upheld a jury verdict in favor of the
enpl oyee, expl ai ning that
the statenents in question are nore than
just stray comments . . . . They are from
the top policymakers in the conpany, the
owner, president, vice president and two
regional vice presidents, who are ultimtely
responsible for the conpany’s enploynent
practices. They directly address the policy
at issue, the enploynent of wonen in upper-
managenent positions at the conpany. . :
The jury could readily conclude that the
statenents denonstrated a pervasive attitude
that wonmen do not belong in the upper
echelons at [the enpl oyer].
ld. at 632.
A simlar result was reached in EEOC v. Alton Packaging
Corp., 901 F.2d 920 (11th G r. 1990). In Alton, an enployee

who had worked for the enployer for a nunber of years, filed a
race discrmnation claim against his enployer. At trial, one
wtness testified that the general manager of the plant had
stated “if it was his conpany, he wouldn’t hire any black
people.” ld. at 922. The Eleventh Circuit held this evidence
was sufficient to support a claimof race discrimnation because

the general manager “was a decision maker, and he nade the

15



remark in reference to hiring.” 1d. at 924.

Al t hough discrimnatory remarks are particularly probative
if they are made by the ultimate decisionmaker with respect to
t he cont est ed enpl oynent action, di rect evi dence of
discrimnatory statenents and actions by soneone other than the
deci si onmaker al so may be sufficient to raise a factual dispute.
Courts have inputed the bias of an inferior enployee to an
ultimate decisionnmaker when the inferior enployee has had an
opportunity to influence either the contested enploynent
deci sion or the decisionnaker’s assessnent of the enployee. See
Dey v. Colt Constr. & Dev. Co., 28 F.3d 1446, 1459 (7th Cr.
1994) . “Summary judgnent generally is inproper where the
plaintiff can show that an enployee with discrimnatory aninus
provided factual information or other input that my have
affected the adverse enploynent action.” Id. at 1459. I n Dey,
the Seventh Circuit held that evidence that an enployee who
expressed a discrimnatory aninus toward the plaintiff also gave
an unflattering assessnent of the plaintiff’s job performnce to
the person who ultimately nade the contested enploynent
decision, was sufficient to establish that the |ower |evel
enpl oyee was part of the enployer’s decisionnmaking team The
appellate court reversed the trial court’s grant of sunmary

judgnment in favor of the enployer. See id. (general counsel who

16



sexual | y harassed enpl oyee, then gave an unfavorabl e performance
report to the general manager, who term nated her, participated
in that term nation decision).

In this case, appellees assert that they were entitled to
summary judgnent because Finklestein, not Burns, was the
deci si onmaker, and because two of the three finalists were nale,
thus “proving” that appellant’s gender was not a reason for his
exclusion.* W disagree with both contentions, and hold that
Burns’ alleged statenent that “a lady needed to be selected”
qualifies as direct evidence of a discrimnatory intent wth
regard to the contested enpl oynent decision. W explain.

First, we cannot say as a matter of law that Burns had no
role in the decision not to pronote appellant. The record shows
that Burns participated in the ultimate decision to select
Heat on, as a nenber of the panel that interviewed and chose her.
Under the circunmstances, Burns was sufficiently close to the
deci si onmaki ng process to be a participant in it, and to allow

the inference that his viewpoint represented that of the

‘W note that the Departnent has not asserted that the
Fiscal Specialist 11l selection process was subject to an
appl i cabl e, constitutionally permssible affirmative action
policy designed to elimnate agency work force inbalances on a
case by case basis. Cf. Johnson v. Transportation Agency of
Santa Clara County, 480 U S. 616 (1987) (agency may take into
account candidate’'s gender as one factor in determining a
pronotion, if its affirmative action policy conports wth
constitutional requirenents).

17



Departnent's managenent. Moreover, the statenent he is alleged
to have nmade related directly to gender and to the specific
enpl oynment decision at issue. Thus, it was not nerely a “stray
remark.”

The evidence that Finklestein made the decision not to
select appellant as a finalist or that two other nmen were
included in the three finalists does not require a different
concl usi on, as appellees contend. Belt’'s testinony regarding
Burns’ statenment can be construed as direct evidence that from
the outset, the Departnment decided to select a woman for the
position. Burns' statenent that “a |ady had to be selected” my
be considered by the fact finder as an adm ssion that the two-
step selection procedure was nerely Departnental “w ndow
dressing” for a decision that had already been nmade. Thus,
Belt’s testinony was direct evidence that Heaton had already
been pre-sel ected because she was fenal e.

We disagree with the trial court’s conclusion that Belt’s
testimony regarding Burns’ alleged statement was hearsay.
Burns' participation in the selection process and his status as
a nenber of the Departnent’s mnanagenent team renoves his
statenent from the <category of inadm ssible hearsay. Hi s
statenent regarding the gender qualifications for the position

is an admssible statenent by a party-opponent in a

18



representative capacity, under Maryland Rule 5-803(a)(1). See,
e.g., B & K Rentals & Sales Co. v. Universal Leaf Tobacco Co.
324 M. 147, 157-58 (1991) (“[s]tatenents by agents concerning
a matter within the scope of the agent’s enploynment and nmade
during the existence of the agency relationship should be
adm ssible without the necessity of proving that the agent had
authority to speak or that the statenments were part of the res
gestae”).

If the fact finder ultimately believes Belt’'s testinony,
appel l ees nust prove by a preponderance of the evidence that
they would have reached the sanme decision in the absence of
di scrim nati on. See Price Waterhouse, 490 U. S at 242, 109 S
Ct. at 1786. Because we cannot summarily discount or credit
Belt’'s testinony about Burn's statenent at this stage of the
proceedi ng, we shall reverse judgnent on this claim and remand
for further proceedings.

2.
Circunstantial Evidence O Sex Discrimnation:
Qualifications And Tests

In addition to Belt’'s testinony, appellant also relies on
circunstantial evidence of discrimnation. Specifically, he
contends that there was sufficient evidence that he was nore
gqualified than Heaton, and that the Departnent failed to follow

its own rules and procedures in the pronotion process, to
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establish that appellees’ reasons for not pronoting him were
pret extual under the MDonnel | Douglas franmeworKk.

Because appellant’s sex discrimnation claim survives as a
m xed notive case on the strength of Belt’'s testinony, we need
not decide these contentions. Crcunstantial evidence of
discrimnation is admssible in a mxed notive case to
corroborate the direct evidence of discrimnation. See, e.g.
Tyler v. Bethlehem Steel Corp., 958 F.2d 1176, 1187 (2d Gr.
1992) (plaintiff my wutilize both direct and circunstanti al
evidence to prove that enploynent decision was notivated by
discrimnatory factors); Levy v. Conmin on Human Rights, 671
A. 2d 349, 356 n.16 (Conn. 1996) (sane). Thus, appellant is free
to offer evidence regarding appellant's qualifications and
applicable Departnental rules and procedures on the issue of
whet her appellees would have made the sane decision regardl ess
of appellant’s gender.

We note, however, that this evidence, by itself, would not
be sufficient to establish appellant’s claim Appel | ees have
articulated a legitimate nondiscrimnatory reason for their
decision, by offering evidence that Heaton was chosen for the
position because of her strong interview and that appellant was
not selected as a finalist because his interview was not as

strong as the three finalists, and because his ability to
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interact at a supervisory |evel was questionable. Appel lant' s
proffer of his qualifications for the position does not
discredit appellees’ asserted reasons for not selecting him
| ndeed, enployers are not required to choose the nost qualified
person for a pronotion. See Emmel, 95 F.3d at 633; see also
Causey v. Balog, 929 F. Supp. 900, 910 (D. M. 1996) (“courts
are not to inpose their own judgnments for nondiscrimnatory
enpl oyer deci sions”).

Moreover, a disgruntled enployee’'s self-serving statenents
about hi s qual i fications and abilities general ly are
insufficient to raise a question of fact about an enployer’s
honest assessnment of that ability. See Dey, 28 F.3d at 1460
Simlarly, courts give little weight to corroborating statenents
by co-workers or supervisors. See id. The reason is that such
evidence “does not shed any Ilight on whether the enployer
honestly based its enploynent decision on performance-rel ated
consi derations, which is the focus of [the] inquiry . . . .7
| d. Only evidence that goes beyond generalized assertions to
directly addr ess t he specific per f or mance defi ci enci es
identified by the enployer is sufficient to dispute the
enpl oyer’ s asserted reasons. See id. at 1460-61. Nor
does appellant’s conplaint that “unlike [appellant], Heaton had

not taken the statewide test and had not been certified as
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eligible for the position by State authorities” necessarily
underm ne  appel | ees’ asserted reasons for passi ng over
appel I ant. It is undisputed that appellant was nunber eight on
the Departnment’s eligible list and that Heaton was not on the
list. But appellant’s reliance on COVAR 06.01.01. 32A% which
provides that “[t]he appointing authority shall select the
person or persons to be appointed from those whose nanes were
certified by the Secretary,” is msplaced. W agree wth
appel l ees that COVAR 06.01.01. 32 does not apply, because the new
position was a “reclassification,” which does not require the
use of the eligibility list under COVAR 06.01.01.13C (2).°% The
Fiscal Specialist Ill position was created “[a]s part of audit
regionalization” and did not exist at the time the job
announcenent was nade. Moreover, it is clear from the record
that the new position was to be filled by a person who was

already in the departnent. COMAR 06.01.01.32-2 addresses

The regul ations contained in COMAR part 6 have since been
repeal ed and restated in part 17.

*COVAR 06. 01. 01. 13C. (2) provides:

An appointing authority nmay pronote from
within an organizational wunit a qualified
candi date who is the incunbent in a position
that is reclassified wthout requiring that
the qualified candidate be on an eligible
list for the particular classification,
provi ded perti nent docunent ati on IS
r et ai ned.
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pronotions. It provides:

An appointing authority may fill a vacancy
by selection of pronotional candidates from
any certification of eligibles list in the
fol |l owm ng manner:

A.  An appointing authority shall select any
one of the first five available pronotional
candi dates certified in accordance wth 8§ B.

B. An appointing authority may select from
a list consisting of:

(1) Enpl oyees of t he appoi nti ng
authority; or

(2) Oher enployees wthin the sane
pri nci pal depart nent as the appointing
authority; or

(3) Al other enployees certified as
pronot i onal

Under this section, the appointing authority has discretion
whether to use the eligibility list in pronotional decisions.
The regulation unanbiguously states that the appointing
authority may select from an eligibility list, but also gives
the appointing authority the option of selecting an enployee
“wthin the sanme principal departnment as the appointing
aut hority.” In the instant case, the appointing authority
advertised the position in the Departnment and conpiled a |ist
from those interested. This manner of pronotion was authorized
under COMAR 06.01.01.32-2 B.(2).

B
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Age Discrimnation Caim

Appel lant also appeals the judgnent entered on his age
discrimnation claim In his brief, he argues that Finklestein
di scrimnated against him because his *“seniority, | ong
experience in the field, and broad conpetence was a threat to
t he advancenment of Finklestein' s career.”

We shall affirm summary judgnent on this count of the
conpl aint because appellant abandoned his <claim for age
di scrimnation during the summary judgnent heari ng.

THE COURT: So your position is you agree

with [appellees’ counsel] that | should
grant [appellees’] notion with regard to
age.

[ APPELLANT’ S COUNSEL]: Yes, Your Honor.

[ THE COURT]: Okay, then we will grant it as
to age .

Maryland law is well settled that “‘[t]he right to appeal
may be |ost by acquiescence in, or recognition of, the validity
of the decision below from which the appeal is taken or by
ot herwi se taking a position which is inconsistent with the right
of appeal.’” GOsztreicher v. Juanteguy, 338 M. 528, 534 (1995)
(quoting Rocks . Br osi us, 241 M. 612, 630 (1966)).
Appellant’s assertion on appeal is inconsistent wth his
acqui escence to sunmmary judgnment on the age discrimnation claim

before the circuit court. We hold, therefore, that appellant
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may not challenge the grant of summary judgnment on the age
discrimnation claim

1.
G her dains

A
Constructive D scharge Caim

Appel lant contends that the circuit court erred in
dismssing his constructive discharge <claim against t he
Departnent. W agree with appellees that appellant’s failure to
follow Ml. Code (1984, 1999 Repl. Vol.), section 12-106 of the
State Governnment Article (“SG), bars his constructive discharge
claim and expl ain.

The State of Maryland has waived its inmunity in tort
actions provided certain procedures are foll owed. See SG § 12-
104(a). SG section 12-106(b) provides, in pertinent part:

(b) daimand denial required. - A claimnt
may not institute an action under this
subtitle unless:

(1) the claimant submts a witten claim
to the Treasurer or a designee of the
Treasurer within 1 year after the injury to
person or property that is the basis of the

claim

(2) the Treasurer or designee denies the
claimfinally[.]

The purpose of this notice requirenent is to give the State

notice of clains against it. See Johnson v. State, 331 M. 285,
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296 (1993). “That early notice, in turn, affords the State the
opportunity to investigate the clains while the facts are fresh
and nenories vivid, and, where appropriate, settle them at the
earliest possible tine.” Haupt v. State, 340 M. 462, 470
(1995). The notice requirenent is mandatory, so that failure to
provide the requisite notice bars any suit against the State.
See Rivera v. Prince George’'s County Health Dept., 102 M. App
456, 469 (1994), cert. denied, 338 M. 117 (1995). The bar

applies “even though the State may have suffered no prejudice
from the plaintiff’s failure to conply wth the requirenent.’
Johnson, 331 Md. at 291.

In his conplaint, appellant alleges that his injuries
occurred in 1994 when he was denied pronotion in favor of
Heaton, and in 1995 when he was reassigned and referred to the
EAP. Appellant filed suit on March 26, 1998. According to an
uncontrovered affidavit submtted by J. Vincent MCann, “the
designee of the State Treasurer for purposes of the Maryland
Tort Clains Act,” appellant has never filed notice of a claim
wth t he Treasurer’s of fice. Ther ef or e, appel l ant’ s
constructive discharge count is barred against the Departnent
because he failed to conply wwth SG section 12-106(b).

Even if appellant had provided the requisite notice, he has

not provided sufficient facts to support his claim for
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constructive discharge. “[A] constructive discharge occurs

when an enployer deliberately causes or allows the enployee's
wor king conditions to becone ‘so intolerable that the enpl oyee
is forced into an involuntary resignation.” Beye v. Bureau of
Nat’| Affairs, 59 M. App. 642, 650, cert. denied, 301 M. 639
(1984). Maryl and courts have applied an objective standard in
determ ning whether an enployee was constructively discharged.
““The applicable standard to determne if the resignation is, in
effect, a constructive discharge, is whether the enployer has
del i berately caused or allowed the enployee’s working conditions
to becone so intolerable that a reasonable person in the

enpl oyee’s place would have felt conpelled to resign.

Moni odis v. Cook, 64 MI. App. 1, 11 (1985) (quoting Beye, 59 M.

App. at 653). For exanple, in Mniodis, certain enployees
refused to take a polygraph exam nation. In response, the
enpl oyer "inpose[d] such hour and |ocation conditions as would

make continued enploynment sinply fruitless for those who refused

pol ygr aphs. " ld. at 11. Mor ever, evidence was presented that
a supervisor stated that "what | want to do is cut her hours
back until there is no longer any value for her to work here
She will become frustrated."” | d. We held that this evidence

was sufficient to support a claim for constructive discharge

because the enployer inposed neasures "as would reasonably
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ensure its goal [of termnating the enployees] was achieved."
ld. at 12. See also Staggs v. Blue Cross of Maryland, Inc., 61
Md. App. 381, 392-93 (1985) (holding that plaintiffs' allegation
that they were induced to resign under threat of discharge
presented a factual 1issue inappropriate for resolution by
summary di scharge).

I n support of his claimof constructive discharge, appellant
contends that "Finklestein waged a canpaign of harassnent
against J[appellant]; he mliciously stated untruths about
[ appel l ant]; he placed nenoranda in [appellant's] personnel file
that were untrue (concerning the mleage request and the Charles
County audit); he maliciously sent [ appel | ant ] to the
Departnment's EAP program to show that [appellant] had problens
in the workplace." Appel I ant, however, never resigned. The
evidence indicates that his position was abolished based on
budget constraints. Therefore, because he did not resign, he
cannot conplain that his working conditions were so intolerable
that he felt reasonably conpelled to resign. For these reasons,
we hold that the trial court properly granted appellees sumary
j udgnment on appellant's constructive discharge claim

B
Breach O Contract Claim

Lastly, appellant contends that the circuit court erred in
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dismssing his breach of contract claim According to
appellant, “Finklestein’s and Burns’ nunmerous and continuous
acts of harassnent against [appellant] constitutes constructive
di scharge and constitutes a direct violation of the grievance
procedures that were part of [appellant’s] contract rights and
obligations.” W find appellant’s contention w thout nerit.

Appel lant's conplaints regarding a breach of contract are
identical to his clains of constructive discharge.” As discussed
supra, appellant never resigned fromhis position; therefore, he
cannot contend that his enpl oynent conditions were so
intolerable that he felt reasonably conpelled to resign

Mor eover, appellant has not presented any evidence that he
had a contract with the Departnent. Rat her, he contends that
the violation of certain regulations amunted to a breach of
contract. Appel lant cites only one statute to support his
position, M. Code (1993, 1997 Repl. Vol.), 8 12-109 of the
State Personnel and Pensions Article, which provides that
"[e]ach party to a grievance shall make every effort to resolve

the grievance at the lowest |evel possible."8 Appellant contends

I'n his brief, appellant styles his argunment for breach of
contract as "[t]he prima facie case of breach of contract due to
constructive discharge.”

W note that appellant incorrectly identified this statute
as section 12-201 of the State Personnel and Pensions Article.
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that any grievance should have been handled by his imed ate
supervi sor, Belt.

Section 12-109 does not provide appellant wth contractua
rights. The statute sinply states the (general policy
consideration that grievances are to be handled at the | owest

| evel possible. The statute does "not prom se appellant, or any

of [the Departnent's] other enployees, any specific and definite

benefit.” MacG Il v. Blue Cross of Maryland, Inc., 77 M. App

613, 619 (1989). They are no nore than "'general statenents of
policy," which do not, and indeed <could not, 'neet the
contractual requirenents for an offer.'" Id. at 620. For this

reason, the trial court did not err in dismssing appellant's
breach of contract claim

JUDGVENT REVERSED AS TO COUNT |

OF THE COWMPLAI NT, AFFIRMED AS TO
ALL OTHER COUNTS. CASE REMANDED
FOR FURTHER PROCEEDI NGS
CONSI STENT WTH TH S OPI NI ON

COSTS TO BE PAID ONE-HALF BY
APPELLANT AND ONE- HALF BY
APPELLEES.
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