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One of the questions raised in this appeal is whether a
plaintiff nmust give a | ocal governnent the 180-day notice of
claimrequired under the Local Governnent Tort Cains Act (LGICA)
if suit is brought pursuant to Md. Code (1977, 1998 Repl. Vol.),
8 17-107 of the Transportation Article (Vol. Il) (TA). This
issue is one of first inpression.

A nore routine matter at issue is whether, assum ng notice
of claimis required, did the plaintiff's attorney show “good
cause” within the neaning of Mi. Code (1974, 1995 Repl. Vol.
1997 Supp.), 8 5-304(c) of the Courts and Judicial Proceedi ng
Article (CJ),! for failing to give the notice that is a

prerequi site of suit.

FACTS

On August 9, 1994, appellant, John WIllianms, Jr., was
operating a notor vehicle on a public street in Prince George's
County. His vehicle was stopped, and he was waiting for traffic
to clear at an intersection, when a vehicle driven by Thomas
Maynard made a right turn froman adjoining street, striking the
front side of the WIllians vehicle. Mynard was acting within
the scope of his enploynent for Mntgonery County and was
operating a county-owned vehicle when the accident occurred. As
a result of the accident, appellant sustained personal injuries.

One week after the accident, a secretary with a law firm

retai ned by appellant spoke wth Bruce Coffyn, the clains

1On April 8, 1997, CJ 88 5-401 to 5-404 were recodified without change at
88 5-301 to 5-304. All references to the LGTCAwill thus be to CJ 8§ 5-301 et seq.



supervi sor for Consolidated R sk Managenent Services (CRVS)
regardi ng the August 9'" accident. CRMS, at that tinme, was
acting as the clainms adm nistrator for Mntgonery County, which
was self-insured pursuant to TA 8§ 17-103. M. Coffyn told the
secretary he already had sone information pertaining to the
accident and directed her to send a letter of representation to
his attention. That sanme day, appellant's attorney wote a
letter to M. Coffyn formally advising himof the claim M.
Cof fyn acknowl edged the claimby letter dated August 24, 1994.

Thereafter, for the next year and one-half, appellant's
counsel exchanged correspondence with representatives of CRVMS
regardi ng appellant's treatnment. In June 1996, appellant's
counsel was contacted by Peter Buthmann, a representative of
Trigon Admnistrators, Inc. (Trigon). Trigon advised appellant's
counsel that he was now the clains representative of Montgonery
County and that he was assigned to appellant's case. Trigon and
appel l ant's counsel thereafter attenpted to settle the case, but
the settlenent attenpts were unfruitful

On March 10, 1997, appellant filed suit against Maynard and
Mont gonery County. Montgonery County filed an answer to the
conplaint, in which it pointed out that appellant had failed to
all ege that he had conplied with the notice requirenents of the
LGTCA. Appellant filed an anmended conpl ai nt, which contained the
foll ow ng allegation:

That [p]laintiff tinely forwarded Notice

of his claimto [d] efendant Mont gonery
County, and otherw se conplied with al



Noti ce provisions of the Local Governnment
Tort C ains Act.

Mont gonmery County filed a notion to dism ss the anended
conplaint in which it asserted that the plaintiff had not
conplied with the 180-day post-accident notice of claim
requi renent of the LGICA. In his response, appellant contended:

1. That [d]efendant Montgonery County
is not entitled to assert governnent al
immunity in this case, pursuant to Section
17-107(c) of the Transportation Article, and
Section 5-399.4 of the Courts and Judi ci al
Proceedi ngs Article.

2. That even to the extent that the
[d] efendant nay be entitled to assert
governnmental inmmunity, [p]laintiff can show
good cause for this [c]ourt to deny
[d] efendant's Mdtion, and that [d]efendant
has not been prejudiced by any | ack of
requi red notice, pursuant to Section 5-404(c)
of the Courts and Judicial Proceedi ngs
Article. Therefore, this [c]ourt should
entertain this suit.

I n an acconpanyi ng nmenor andum the appellant alleged that
the LGICA “creates a cause of action against |ocal governnents
for persons injured through the negligence of an enpl oyee of the
| ocal governnent, by waiving sovereign inmmunity. Under CJ § 5-
303, the liability of a local governnent is limted to Two
Hundred Thousand Dol | ars ($200, 000) per individual claim?”
Appel  ant went on to argue that under TA 8§ 17-103 the county is
not entitled to “rai se any defense of sovereign or governnenta
immunity, regardl ess of whether or not tinely or properly
notified, to the extent of its security of self insurance in

pl ace.”



A hearing was held on the notion to dism ss before Crcuit
Court Judge Paul A. McQuckian. Judge McQuckian granted the
nmotion to dismss after ruling that Mntgonery County was
entitled to notice pursuant to the LGICA, that appellant had not
conplied substantially with the notice requirenent, and that
appel l ant had failed to show “good cause” for failure to give the

required notice. This tinely appeal followed.?

| .  STANDARD OF REVI EW
Technically, when a party noves to dismss for failure to
state a clai mupon which relief can be granted, as was done in
this case, we ook only to the allegations set forth in the nost
recent conplaint filed by the plaintiff to see if the plaintiff

has stated a cause of action. Bobo v. State, 346 Md. 706, 708-09

(1997). In the subject case, there is no question but that
appel lant sufficiently alleged that he gave the required notice
under the LGICA, but there is |ikew se no question that the trial
judge, in granting the notion, went outside the four corners of
the conpl aint and considered allegations and materi als presented
by the plaintiff/appellant in his opposition to the notion to
di sm ss.

Maryl and Rul e 2-322(c) reads, in pertinent part:

If, on a notion to dismss for failure of the

pl eading to state a claimupon which relief
can be granted, matters outside the pleading

2vMaynard was never served by appellant. The disnmissal of the case as agai nst
Mont gonery County thus becane a “final” judgnent within the nmeaning of Rule 2-602.
Hardy v. Metts, 282 Md. 1, 5 (1978).
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are presented to and not excluded by the
court, the notion shall be treated as one for
summary judgnent and di sposed of as provided
in Rule 2-501, and all parties shall be given
reasonabl e opportunity to present al
mat eri al nmade pertinent to such a notion by
Rul e 2-501.
In the case at hand, no one objected to the appellant's referral

to matters outside the four corners of the anmended conplaint in
his response to the notion to dism ss, and even though the trial
court did not specifically say that he was treating the di sm ssal
nmotion as a notion for summary judgnent, it is clear that the
motion to dismss was transnmuted by the court into a notion for

summary judgnent. See Hrehorovich v. Harbor Hospital Cr., Inc.,

93 Md. App. 772, 780-81 (1992) (trial court's grant of a notion
to dismss treated as the grant of a notion for summary judgnent
even though trial court nmade no nention of the notion's

transnutation), cert. denied, 330 Mi. 319 (1993). In order to

grant a notion for summary judgnment the trial court nust
determ ne that “the pleadings, depositions, and adm ssions on
file, together with the affidavits, if any, show that there is no
di spute as to any material fact and that the noving party is

entitled to judgnent as a matter of |law ” Vanhook v. Merchants

Mut. Ins. Co., 22 MJ. App. 22, 25 (1974). CQur role as an

appellate court in reviewmng the trial court's grant of such a
nmotion is nerely to determ ne whether the trial judge was legally

correct. Beatty v. Trailmaster Prods. Inc., 330 Md. 726, 737

(1993) .



I'1. DI SCUSSI ON
| ssue 1

Appel  ant argues that “the trial court erred in granting
appellee's notion . . . since the notice requirenent under the
Local Governnment Tort C ains Act does not apply to notor torts
arising under the Transportation Article.”

The LGICA is set forth in CJ 88§ 5-301 to 5-304. CJ § 5-304
provides, in pertinent part:

Actions for unliquidated damages.

(a) Notice required. —Except as provided
in subsection (c) of this section, an action
for unliquidated damages may not be brought
against a |local governnent or its enpl oyees
unl ess the notice of the claimrequired by
this section is given within 180 days after
the injury.

(b) Manner of giving notice. — (1) Except
in Anne Arundel County, Baltinore County,
Harford County, and Prince Ceorge's County,
the notice shall be given in person or by
certified mail, return receipt requested,
bearing a postmark fromthe United States
Postal Service, by the clainmant or the
representative of the claimant, to the county

conmi ssi oner, county council, or corporate
authorities of a defendant |ocal governnent,
or:

* * %

(ti1) I'n Montgomery County, to the
County Executi ve.

(3) The notice shall be in witing and
shall state the tine, place, and cause of the
injury.

(c) Waiver of notice requirenent. —
Not wi t h- st andi ng the other provisions of this
section, unless the defendant can
affirmatively show that its defense has been
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prejudi ced by lack of required notice, upon
notion and for good cause shown the court may
entertain the suit even though the required
noti ce was not given
(Enphasi s added).
Appel I ant begins his argunent by asserting that the LGICA
“wai ves governnental or sovereign imunity” when the plaintiff

conplies with the Act. This technically is untrue. Pavelka v.

Carter, 996 F.2d 645, 649 (1993); Khawaja v. Cty of Rockville,

89 Md. App. 314, 318, cert. granted, 325 MJ. 551 (1992),

dism ssed, 326 Md. 501 (1992). Although the LGICA does not waive
governnmental immunity, it does serve the useful function of
protecting “local governnment enployees fromsuit and judgnents on
alleged torts commtted by themw thin the scope of their

enpl oynent, in order to maintain their incentive to performto
the best of their abilities.” Pavelka, 996 F.2d at 649 (citing

Ennis v. Crenca, 322 Md. 285, 291 (1991)). Under the LGTCA

| ocal governnment entities are obligated to defend their enpl oyees
for job-related tort clains. See CJ 8 5-301(a). The Act

prohi bits direct execution of judgnent against those enpl oyees
absent proof of actual malice. [d. In the absence of nalice,
the Act forces successful plaintiffs to execute their judgnent
agai nst the | ocal governnent instead of against the enpl oyees.
See CJ 88 5-302(b) and 5-303(b). Moreover, under the LGICA a
plaintiff may not sue a | ocal governnment, such as Montgonery

County, directly but nust sue, instead, the enployee. See

Wlliams v. Prince CGeorge's Co., 112 Md. App. 526, 552 (1996).



Appel I ant next asserts that his suit against the county is
brought pursuant to TA 8 17-107, which reads:

(a) Vehicle not covered by required
security. —A person who knows or has reason
to know that a notor vehicle is not covered
by the required security may not:

(1) Drive the vehicle; or

(2) If he is an owner of the vehicle,
knowi ngly permt another person to drive it.

(b) Evidence of violation of subsection
(a). —(1) In any prosecution under
subsection (a) of this section the
introduction of the official records of the
Mot or Vehicl e Adm nistration show ng the
absence of a record that the vehicle is
covered by the security required under § 17-
104 of this subtitle shall be prina facie
evi dence that a person knows or has reason to
know that a notor vehicle is not covered by
the required security.

(2) The introduction of evidence of the
records of the Admnistration may not limt
the introduction of other evidence bearing
upon whet her the vehicle was covered by the
required security.

(c) Defense of sovereign immnity. An
owner or | essee of any notor vehicle
regi stered under Title 13 of this article may
not raise the defense of sovereign or
governnmental inmmunity as described under § 5-
524 of the Courts and Judicial Proceedings
Article. (3

3Section 5-524 provides, in pertinent part:

Negligent use of notor vehicle while in governnent
service

An owner or | essee of any notor vehicle registered
under Title 13 of the Transportation Article nay not raise
t he defense of sovereign or governnmental imunity, to the
extent of benefits provided by the security accepted by
the Motor Vehicle Administration under § 17-103 of the
Transportation Article, in any judicial proceeding in
which the plaintiff clainms that personal injury, property
damage, or death was caused by the negligent use of the
notor vehicle while in governnent service or performng a
task of benefit to the governnent.



Appel | ant contends that because he brought suit under TA
8§ 17-107, he need not give notice to the county. Overlooked in
this argunment, however, is the specific requirenents of the LGICA
(CJ 8 5-304(a)), which says that except for good cause shown as
provi ded in subsection ¢, “an action for unliqui dated damages my
not be brought against a | ocal governnent or its enpl oyees unl ess
the notice of the claimrequired by this section was given within
180 days after the injury.” Appellant's clai magainst Mntgonmery
County is, of course, for unliquidated damages. Yet, appell ant
does not, directly, suggest any way around this |anguage.

Appel | ant does point out, however, that the LGTCA is “very
simlar to the Maryland Tort Cains Act (MICA), which is set
forth in the Ml. Code (1984, 1995 Repl. Vol.), 8§ 12-101 et seq.
of the State Governnent Article (SG. The MICA governs suits
against the State of Maryland or its agencies. Unlike the LGICA
the MICA does waive inmmunity for the State and its agencies, and
thus a party can sue a state agency under the MICA —if certain
conditions, including notice to the State Treasurer, are net.
See SG 88 12-107 and 12-108. The notice of claimprovision of
the MICA is set forth in SG 8§ 12-106, and it differs markedly

fromthe notice provision of the LGTCA. SG § 12-106(b) provides:

G aimand denial required. —A claimant may
not institute an action under this subtitle
unl ess:

(1) the claimant submts a witten claimto
the Treasurer or a designee of the
Treasurer within 1 year after the injury
to person or property that is the basis
of the claim



(2) the Treasurer or designee denies the
claimfinally; and
(3) the actionis filed within 3 years after
t he cause of action arises.
(Enphasis added.) By its ternms, SG 8 12-106(b) does not prohibit
the institution of suit except those filed pursuant to the MICA
In contrast, the LGICA says that except as provided in
C) 8 5-304(c) no clains against |ocal governnments or their
enpl oyees nmay be brought unless the required 180-day notice is

gi ven.

Appel | ant enphazises that in Collier v. Nesbitt, 79 M. App.

729, 733-34 (1989), this Court held that, although the
plaintiffs/ appellants failed to neet the notice requirenents
under the MICA, neverthel ess they were not prevented from
bringing suit against a State agency. While appellant correctly
recites the holding of the Collier case, our analysis in Collier
does not help appellant. 1In Collier, the plaintiffs/appellants
argued that the notice requirenent of the MICA was inapplicable
to their case because their suit was governed by TA 8§ 17-702. W
agreed, saying:

Section 12-106 notice to the Treasurer is

mandatory only for actions under the

[ Maryl and] Tort Clains Act. The instant case

is not such an action.
Collier, 79 Ml. App. at 733. In contradistinction to SG § 12-
106, CJ 8 5-304 does not restrict its application to cases

br ought under LGICA.

Appel l ant also relies upon the case of State v. Harris, 327

Md. 32 (1992), which considered the sanme question that was
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decided in Collier. 1In resolving that issue, the Harris Court
affirmed this Court, which had held that “Harris could bring his
action under [TA] 8 17-107(b) independently of the requirenents
of the MICA, and therefore was not required to file notice of
claimwith the State Treasurer prior to instituting suit.”
Harris, 327 Md. at 36. The Court of Appeals affirnmed. 1d. at
41. In so doing, the Court commenced its discussion by pointing
out that CJ 8 5-406(a) “provides that 'an action nay not be

instituted pursuant to this subtitle unless the clai mant has

first presented the claimin witing to the State Treasurer or
hi s desi gnee and the claimhas been finally denied.' (Enphasis
added.)” 1d. at 35. Wat was fornerly CJ 8 5-406(a) is now
recodified as SG § 12-106. The Court in Harris al so poi nted out
that MICA was “'intended to be in addition to and not in
[imtation of any other |aw waiving the sovereign inmmunity of the
State in tort or authorizing the State to purchase or otherw se
provi de insurance for tortious conduct.'” 1d. No simlar
provi sions can be found in the LGICA

In sum the LGICA, unlike the MICA, has nothing to do with
wai ver of sovereign imunity. Mre inportant, the LGICA plainly

says that, with an exception to be considered infra, no suit can

be comenced agai nst a | ocal governnment or its agent unless the
plaintiff conplied wth the Act's 180-day notice requirenent. In

Baltimore County v. Wesley Chapel Bluenont Ass'n, 110 Md. App.

585, 599-600 (1996), rev'd on other grounds, 347 M. 125 (1997),

we said:

11



The fundanental goal of statutory
construction is to ascertain and effectuate
the intention of the Legislature. Qaks v.
Connors, 339 Md. 24, 35 (1995). The primary
source for determining legislative intent is
t he | anguage of the statute. [In re Douglas
P., 333 Md. 387, 392 (1994); Vest v. G ant
Food Store, Inc., 329 Md. 461, 466 (1993).

W will read the statute in a natural and
sensi bl e fashion, assigning the words of the
statute their ordinary and commonly
under st ood neani ngs, absent evidence that the
Ceneral Assenbly intended a different

meani ng. Board of Trustees of Maryland State
Retirenment and Pension Systens v. Hughes, 340
Mi. 1, 7 (1995); In re Roger S., 338 Md. 385,
391 (1995).

“[When there is no anbiguity or
obscurity in the | anguage of the statute,
there is no need to | ook el sewhere to
ascertain the intent of the legislative
body.” Montgonery County v. Buckman, 333 M.
516, 523 (1994). In the absence of an
anbiguity, the courts “"are not at liberty to
di sregard the natural inport of words with a
vi ew towards making the statute express an
intention which is different fromits plain
meani ng.'” Fikar v. Montgonery County, 333
Md. 430, 434-35 (1994), quoting Potter v.

Bet hesda Fire Departnent, 309 Ml. 347, 353
(1987).

Here, the language in the LGICA i s unanbi guous and the notice
requi renent set forth in CI 8§ 5-304 is applicable to cases
brought agai nst the |ocal governnment or its agents pursuant to TA
8 17-107.
| ssue 2

Appel I ant contends that he substantially conplied with the
requi renents of CJ 8 5-304 by notifying the county's insurer
rat her than the County Executive. If this were an issue of first

i npression, this contention would, at a m ninum present a close

12



question. See Annotation, Persons Upon Wiom Notice of Injury or

d ai m Agai nst _Muni ci pal Corporations May or Mist Be Served, 23

A .L.R 2d 969, 969-72 (1952). Unfortunately for appellant,
however, the Court of Appeals has rejected a simlar contention

in the case of Loewi nger v. Prince George's County, 266 M. 316,

318 (1972).

In Loewi nger, Prince George's County was sued for injuries
received by the plaintiff as a result of nedical nal practice
allegedly coommtted by agents of the county. [d. at 316. No
notice was given to the County Council nor to the County
Comm ssioners as required by Article 57, section 18 (the
predecessor of CJ 8§ 5-304), although witten notice of the
plaintiff's claimwas sent to the county's insurer within a nonth
of the date of injury. 1d. at 317. As in the case at hand, the
county's insurer acknow edged recei pt of the notice and various
agents of the county pronptly investigated the incident. [d. In
rejecting the plaintiff's claimthat there had been substanti al
conpliance with the notice statute (Art. 57, 8 18), the Court
sai d:

Wil e claimants may consider this type
of legislation to be only a hurdle in an
obstacl e course erected to frustrate clains
agai nst nuni ci pal corporations, its purposes
are apparent and the validity of such
| egi sl ati on has been uphel d. Neuenschwanger

v. WAshi ngton Suburban Sanitary Conmi SSi on,
187 Md. 67 (1946).

In Jackson v. Bd. of Co. Commirs, 233
Md. 164, 168 (1963), considering the sanme
statute, this Court said: “* * * |[f the
purpose of the statutes is fulfilled, the

13



manner of the acconplishment of the
fulfillment has not generally been tested too
technically.” It was there held that a
notice, nmeeting statutory standards, when
actually received by the County by ordinary
mail within the tinme set, would gratify the
requi renents of the statute, although the
notice was not delivered in person or by

regi stered mail

This is not to say that any information

at all, conveyed to anyone connected with the

county, is sufficient. There nust be

substantial conpliance in order to give the

statute effect. Lacking here was any direct

notice whatever to the County Comm ssioners

or Council. That the hospital authorities

knew about an accident and the liability

carrier investigated the injury and received

a communi cation fromplaintiff's attorney

informng it of his representation, is

insufficient conpliance with the statute.
|d. at 317-18.

Appel I ant attenpts to distinguish Loew nger by pointing out

that it “was decided prior to the effective date of the 1972
amendnent to the statute, which created a wai ver of the notice
requi renent for good cause if there was no prejudice to the
[a] ppel | ee by lack of notice.” It is true that the notice
statute, after Loew nger was deci ded, was changed to provide an
escape hatch that allowed cases to go forward if a plaintiff, who
failed to give notice, could show “good cause” for the failure.
But the issue of whether “good cause” has been shown for failure
to give notice has nothing whatsoever to do with whether the
plaintiff “substantially conplied” with the notice in the first

pl ace. Thus, Loew nger is binding on us and conpels us to hold
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that appellant's notice to the county's insurer did not
“substantially conply” with the requirenents of CJ § 5-304.

Appel  ant argues, in the alternative, that he showed “good
cause” for his failure to give notice in conpliance with the
statute. He asserts that his om ssions were nerely technical and
can be excused due to the fact that the statute contains many
requi renents not readily known by the general practitioner.

In Madore v. Baltinore County, 34 MI. App. 340 (1976), the

Court was called upon to interpret Article 57, section 18(b),*
which is substantively identical to CJ § 5-304. The plaintiff in
Madore was, on October 16, 1974, injured in an accident allegedly
caused by the negligence of an agent of Baltinore County. The

| ast day for giving notice under the statute was April 14, 1975.
Id. The plaintiff gave no notice during that tine period.
Plaintiff's excuse was that he “was totally unaware of any

possible liability [as to] which party m ght be responsible for

‘Former Article 57, section 18, read

(a) No action shall be maintained and no clains
shall be allowed against any municipal corporation or
against any county or Baltinmore City for wunliquidated
damages for any injury or damage to person or property
unless within 180 days after the injury or damage was
sustained, witten notice setting forth the tine, place or
cause of the alleged damage, |oss, injury or death shal
be presented either in person or by registered mail by the
claimant, his agent or attorney, or in the case of death,
by his executor or admnistrator, to the county

conmmi ssi oners, county council, the corporate authorities
of the nmunicipal corporation or the city solicitor of
Baltinore Gty, as the case may be. In Montgonery County

and Howard County, written notice shall be presented to
t he county executi ve.

(b) Notwi thstanding the provisions of (a) above, the
court may, upon notion and for good cause shown, entertain
the suit even though the required notice was not given,
unl ess provided further the defendant can affirnmatively
show that its defense has been prejudi ced thereby.

15



his injuries,” until he consulted a | awer in August of 1975.
Id. at 342-43. He stressed that he suffered serious injuries in
the accident and that he was unconscious for one week post-
accident. 1d. at 341-43. He was discharged fromthe hospital in
a wheel chair, approximately five weeks after the accident, with
his left armand leg in a cast and his right leg injured. He was
required to use a wheelchair until January 1975 and at the end of
March 1975 he returned to the hospital for renoval of wires and
pins. [d. at 343. In May 1975, he comrenced still another
hospital stay, which lasted nore than six weeks. The plaintiff
in Madore did not see a |l awer until August 1975 —after the 180-
day notice period had expired. 1d. The Madore Court said:
A clear and | ogical definition of good

cause is found in Lee v. Houston Fire & Cas.

Ins. Co., 530 S.W2d 294 (Tex. 1975), quoting

fromthe earlier Texas case of Hawkins v.

Safety Casualty Co., 207 S.W2d 370 (Tex.
1948). That Court said:

“The term ' good cause' for not filing
a claimfor conpensation is not defined
in the statute, but it has been
uniformy held by the courts of this
state that the test for its existence is
that of ordinary prudence, that is,
whet her the clai mant prosecuted his
claimw th that degree of diligence that
an ordinarily prudent person would have
exerci sed under the sanme or simlar
ci rcunst ances.”

Id. at 345.
I n Madore, we upheld the trial court's refusal to find “good

cause” for failure to give the notice, saying that the trial
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court's discretion in finding, or failing to find, good cause was
broad. 1d. at 346.

The reasons for failing to give notice in Madore were far
nmore conpel ling than those presented here. |If the trial court in
Madore did not abuse its discretion in failing to find "good
cause" when a plaintiff was seriously injured and was w t hout
counsel during the 180-day notice period, it is inpossible for us
to say that the trial court in the case at hand erred. The only
excuse appellant has for failing to notify the County Executive

in the case sub judice was that his attorney was unaware of the

requirenent of CJ 8 5-304. Contrary to appellant's argunent, the
requi renents of CJ 8§ 5-304 are not nunerous or burdensone.
Accordingly, we hold that the trial court did not abuse its

di scretion when it found, in effect, that ignorance of the lawis
no excuse when a party, represented by counsel, fails to give
noti ce because he was unaware that notice was required. Under
the Madore test, there was sufficient evidence for the court to
find that appellant had failed to act with “ordi nary prudence”
because the appellant did not prosecute his claim“"with that
degree of diligence that an ordinary prudent person woul d have
exerci sed under the sanme or simlar circunstances.'” [d. at 345

(quoti ng Hawki ns, supra).

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.
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