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This appeal requires us to determ ne whether summary judgnent
is the proper vehicle to decide the availability of qualified
immunity to appellee police officers against various tort clains
filed by appellant. Appel lant alleged, in his initial and his
anmended conplaint filed January 17, 1992, intentional infliction of
enotional distress, negligent infliction of enotional distress,
false arrest, false inprisonnment, battery, assault, and negligence
agai nst Prince George's County, Maryland, Oficer Walls, Oficer
Tyrone Taylor, Oficer Darrius T. Qualls, Oficer Mallory, Oficer
Mahon, and John Doe, unknown police officer, "c/o of Prince
CGeorge's County Police Departnent.™

After appellant's counsel voluntarily dismssed the case
agai nst O ficer Mahon, trial was eventually schedul ed for Cctober
31, 1995. On Cctober 24, 1995, the lower court granted the notion
to dismss, generally, and thereafter ordered that the conplaint
"be, and is hereby dismssed, with prejudice, insofar as it
pertains to" Prince George's County, Maryland, Oficer Tyrone
Taylor, Oficer Darrius T. Qualls, Oficer Walls, Oficer Mllory,
and John Doe. The court's order concluded by stating, "that there
being no just reason for delay, the clerk is hereby directed to
enter this as a final judgnent as to defendants Prince Ceorge's
County, Maryland, Oficer Tyrone Taylor, Oficer Darrius T. Qualls,
Oficer Valls, Oficer Mallory and John Doe." Al though the Cctober
24 order by the Grcuit Court for Prince CGeorge's County was a

di sm ssal of the conplaint filed in the case, it is apparent from
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the proceedings that the court based its disposition on the
affidavit of Oficer Walls, the deposition testinony of Oficer
Taylor, Oficer Qualls, Mary G ace WIllians, and Jesse WIIians,
and the answer to interrogatories and response to request for
adm ssions filed by Prince George's County. It is fromthe court's
order of October 24 that this appeal was fil ed.

Alternatively, viewing the court's dism ssal of the conplaint
as a grant of appellees' notion to dismss and of appellees' notion
for summary judgnent, appellant asks us to decide the foll ow ng
i ssues which we restate in reverse order

| . Whet her t he trial court's or der
dismssing the conplaint is actually a
summary judgnent, and was inproperly
granted, as there are genuine issues of
material fact that should have been
considered by a jury.

1. \Whether the trial court erred in granting
defendants' notion to dismss in that the
conplaint sets forth clains for which
relief can be granted, and for which
defendants do not enjoy governnental
i mmunity.

[11. Whether the trial court erred in granting
def endants' notion for sunmmary | udgnent,
or alternatively, notion to dismss

wi t hout hol ding a hearing on the sane as
required by Mb. RULE 2-311(f).

FACTS

On Novenber 21, 1990, Mary G ace WIIlianms, appellant's nother,

reported to Oficer Tyrone Taylor, who was then working as a part-
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time security guard for Shoppers' Food Warehouse |ocated in the
Coral HIIl section of Prince CGeorge's County, that her 1990 Hyundai
Sonat a aut onobi |l e had been stolen fromthe parking lot in front of
Shoppers' Food Warehouse. After peranbul ati on of the parking | ot
by the pair proved unfruitful, Oficer Taylor transmtted a
description of the vehicle and the license plate over the police
radio to units in the area. He then conpleted an incident report
regardi ng the suspected theft and thereafter placed the report on
teletype, giving the witten incident report to an officer on duty
who submtted it to a sergeant at the Seat Pl easant Station

According to the deposition testinony of Mary Wllians, within
two or three days of the theft, she was tel ephoned at her honme by
a Prince George's County police officer and notified that her
aut onobi | e had been di scovered on a dead end street "right at the
back of Shoppers'" near Marlboro Pike in Prince George's County.
Ms. WIlians's husband drove her to recover her autonobile and he
had to drive her vehicle hone because the ignition had been damaged
to the point where a key could not be inserted and it could only be
operated with a screwdriver

Ms. WlIllians further testified at her deposition that
approxi mately seven weeks |l ater, she received a tel ephone call at
her home from the police who inquired as to whether she knew
"Jesse." She advised the officer who had tel ephoned her that Jesse
was her son, that "he's got ny car,"” and that appellant was on his

way to work. Wien advised by the officer on the tel ephone that the
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record showed that her car was stolen, Ms. WIllians testified that
she told him"it can't; . . . because when the police got nmy car
they reported it in, | said, and it's ok." Upon being asked if she
was sure, the officer advised her that they had her son in custody
and they were attenpting to ascertain whether he had stolen the
car, whereupon she advised themthat he had permssion to drive it.

Sonetinme thereafter, her son called her from work and,
according to Ms. WIllians, he was crying and rel ated how police had
stopped him ordered himto put his hands behind his head, and
required himto lie down on the ground. Wen appellant returned
home that evening, his nother did not observe any scratches or
brui ses on his body, but he was "very nervous" and "you could tell
t hat sonmething was wong with him"

Appel l ant, testifying at his deposition, stated that he was en
route to work at Malcolm Gove Hospital |ocated on Andrews Air
Force Base in Capital Heights, Muryland, when a police officer
followed him as he made a left into the MDonald s fast food
restaurant off of Silver Hll Road in Prince George's County. As
he was preparing to alight fromhis nother's vehicle, the police
of ficer approached with his service revol ver pointed at appellant.
Appel lant, in his deposition testinony, stated:

Okay, once | turned into the parking | ane
inside of McDonald's, | turned nmy car off; and
once | was getting ready to get out of ny car,
the police officer was behind me, with his gun
pointed at nme, an [sic] he was younger — at

the time, he | ooked |ike he was a young cop —
he was shaking, and the gun was just shaking
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at nme, like that. He ordered ne to get back
in ny car, put ny hands over ny head. At that
time, it was during the winter, and | had a
big coat on; so, he told me to just sit there;
and | could see himon the radio, calling for
backup. Well, at that tinme, | was praying to
God that this officer don't [sic] shoot ne,
because the whole tine he had the gun on ne,
and ny hands was [sic] slipping, and it felt
i ke 10 m nutes before the backup got there;
so | was just in the car, crying, praying to
God that this officer don't [sic] shoot ne.
So, once the backup got there, he ordered ne
to get out [sic] the car very slowy, get on
my hands and knees; told ne to put ny hands
behi nd ny back, which I done [sic] everything
correctly; and | don't know who wal ked up
behind me —put nmy hands behind ny back, and
sonmebody put their knee in nmy back, and hold
[sic] nmy shoulder; they eased ne down, they
didn't rough nme up, or anything. They just
eased me down, handcuffed nme, and the officer
that had the gun on ne, he asked ne, do you
know why we're arresting you.[?] | said, no.
They said, you're riding in a stolen car. |
said, stolen car —this is nmy nother's car.

* * * *

So he got on the radio, got in contact with ny
not her, made sure | had permssion to drive
the car, which | did. He said, it's sonething
wong here. | said, yeah, sonething is wong
here; so | told him yeah, the car was stolen,
but Oficer Taylor found the car, which | felt
like it should have been in the conputer, that
the car was found; and after all that was done
and said, the only thing he had to say to ne,
that 1'msorry. He gave nme his card; he said
call nme if you have any trouble, take ny card
and you give ne a call.

Later, appellant reiterated that he was wearing a big Al askan
coat; how he was ordered to Iie down on the ground at which tine
some unidentified officer put his knee behind his back; and how he

kept having flashbacks after the incident. He acknow edged,
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however, that he had no physical injuries as a result of the
incident nor did he or his famly incur any nedi cal expenses.

Oficer Qualls testified at his deposition that, at some point
on the evening in question, appellant, driving his nother's Hyundai
aut onobil e, swerved in front of himon Brooks Drive. Because the
Hyundai, according to the witness, was a popular target of car
t hi eves, he decided to place a radio call to his dispatcher to
ascertain whether the car was stolen. Once the dispatcher
confirnmed that the records indicated the subject vehicle was
stolen, he followed appellant into the MDonal d' s parking |ot,
approached appellant, ordering him"to put his hands up in the air
and put his car in gear." Oficer Qualls stated that appell ant
conplied with his orders to raise his hands and place his car in
gear, whereupon he advi sed the dispatcher that he was going to wait
for backup.

Appel l ant was then ordered to lie down in a prone position
with palnms facing upward and to face the direction away fromthe
police officers. As Oficer Qualls secured his weapon in order to
pl ace handcuffs on appellant, he asserted that "ny mmjor concern
was that [the] vehicle was confirmed stolen. | was acting on that
and ny other thing was to nmake sure he was handcuffed i medi ately."
The officer acknow edged that, in accordance with police policy and
training, as he handcuffed appellant, his knee was against
WIllians's shoulder blade while the officer was in a kneeling

posi tion. After WIllianms was searched, he asked Oficer Qualls
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"what is all of this for" to which the officer responded that the
vehicle had been confirned stolen and that appellant was under
arrest. At that point, after appellant advised the arresting
officers that his nother had authorized him to drive the car,
Oficer Qualls asked the dispatcher to determ ne the ownership of
the car, the dispatcher subsequently notifying Oficer Qualls that
t he owner and appellant had the sane |ast nane. The dispatcher,
shortly thereafter, advised Oficer Qualls that appellant was
authori zed to drive the car and the owner had inforned her that she
recovered the vehicle "but forgot to take it out of the conputer.”

O ficer Qualls's deposition testinony indicated that once he
recei ved information that appellant had perm ssion to use the car,
he imredi ately took the handcuffs off of him At that point,
according to Oficer Qualls, appellant said his nother reported the
car stolen at Shoppers' Food \Warehouse, but that she had recovered
it in Washington, D.C., and that Oficer Qualls advised that he had
recalled the stolen autonobile report as well as the field
observation report. According to the officer, he and WIIlians
di scussed what had happened and the officer explained why they had
handl ed the situation the way they did and, according to Oficer
Qualls, "he was fine with that." He denied ever physically
touchi ng appellant with his weapon.

It should be noted that, consistent with the deposition
testinony of Oficer Qualls, Oficer Tyrone Tayl or, appellant and

appel l ant' s nother, appellees' response to appellant's Request for
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Adm ssions of Fact are in accord in every significant respect with

the testinony of the four w tnesses.

LEGAL ANALYSI S

Qur initial task, upon a review of the record below, is to
determ ne how the trial judge disposed of the instant case and then
apply the appropriate standard to the court's action. Appellant
contends that "the plain | anguage of the order indicates that the
court granted Appellees' Alternative Mtion to D smss, and not
their Motion for Summary Judgnent."” He posits that, assum ng the
order was in fact a dismssal of the clains, it was inproper
because "all of the clains set out in the conplaint are well-
est abl i shed, legally cognizable causes of action." He
acknow edges, however, that it is highly likely that the court "did
make factual conclusions,” urging that this would require reversal
and remand of the case.

Cting Mb. RWLE 2-322(c), appellees, on the other hand, assert
that their Mtion for Summary Judgnent, or alternatively, Mtion to
D smss, nust be treated as a notion for summary judgnent in view
of the court's consideration of matters presented outside of the
pl eadi ngs. MARYLAND RULE 2-322(c) provides, in part, "[i]f, on a
motion to dismss for failure of the pleading to state a clai mupon
which relief can be granted, matters outside the pleading are

presented to and not excluded by the court, the notion shall be
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treated as one for summary judgnent . . . .". In the case at bar,
the trial court did not exclude the facts submtted to it through
the affidavits and depositions of the parties, and thus, the
court's order nust be treated as a grant of appellees' notion for
summary judgnent. See Hrehorovich v. Harbor Hospital Cr., Inc.,
93 Md. App. 772, 782 (1992) (Despite the absence of an express
i ndi cation of how the trial judge treated the case, we held that
the lower court transnmuted appellees' notion to dismss to a notion
for summary judgnent. W considered the fact that the trial judge
did not exclude facts that were submtted to the court that were
not part of the pleadings.); Haselrig v. Public Storage, Inc., 86
Md. App. 116 (1991) (Despite the | anguage of the court's order, the
ruling was on the notion for summary judgnent, not the notion to
di sm ss.) Thus, we conclude in the instant case, although the
court did not specifically state the |legal grounds for granting
appel l ees’ Mtion, it had before it facts that were not part of the
pl eadi ngs, and thus, the court's ruling was on the notion for
summary judgnent, not the notion to dismss.
In addition, we said, in Bond v. NIBCO, 96 Ml. App. 127, 133
(1993):
It would certainly be preferable to have
before us the basis for the circuit court's
or der. This would not only give us the
benefit of the circuit court's reasoning as to
why sunmary judgnment was proper but al so make
it clear whether the | ower court found any of

the asserted grounds |acked nerit, i.e., did
not support the grant of summary judgnent. In
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t he absence of any such discussion, we nust
assunme that the circuit <court carefully
considered all of the asserted grounds and
determned that all or at |east enough of them
as to nerit the grant of summary judgnent were
neritorious.

The trial judge in the case sub judice obviously gave no hint
as to those argunents presented by the litigants that led to the
grant of the notion to dismss the claim As N BCO points out,
however, we nust assume that the trial court considered all of the
asserted grounds and determned that, in whole or in part, they
warranted what in essence was the granting of appellees' notion for
summary | udgnent. | d. In a thorough exposition of what is
contenpl ated once a party files a notion for sunmary judgnent, we
held in NIBCO that a novant was required to "support his various
contentions by placing before the court facts that would be
adm ssible in evidence or otherwse detailing the absence of
evidence in the record to support a cause of action.” 1d. at 134.
Citing Washington Honmes, Inc. v. Interstate Land Dev. Co., Inc.,
281 Md. 712, 716, 382 A 2d 555 (1978), we further stated that "when
a noving party has set forth sufficient grounds for sunmary
judgnent, the party opposing the notion nust show with "“sone
precision' that there is a genuine dispute as to a material fact
and pl ace before the trial court facts that would be adm ssible in

evidence." Id. at 135 (citations omtted).

Finally, we concluded that
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"[t]o satisfy the requirenent that there be no
genui ne dispute as to any material fact, the
nmovi ng party nust include in the notion the
facts necessary to obtain judgnent and a
showi ng that there is no dispute as to any of

those facts.” Neineyer at 330 [ MARYLAND RULES
COMWENTARY 171 2ed. 1992] (enphasis added).
Only if a novant "bears this initia

responsi bility" or makes this "show ng" does
t he party opposing the summary judgnent notion

have the burden of identifying "wth
particularity the material facts that are
di sputed. ™" Thus, a nmotion for summary

judgnment that sinply asserts that the opponent
has not identified disputed facts is not
sufficient. A summary judgnent novant usually
is not required to file an affidavit, see M.
RuE 2-501(a), but if the novant disputes facts
alleged in the conplaint (or answer if the
nmovant is the plaintiff), the novant nust
himself identify the portions of the record
that "denonstrate the absence of a genuine
i ssue of material fact." Celotex, 477 U S. at
323, 106 S. Ct. at 2553.
ld. at 136.

We reject appellant's assertion that the judgment nust be
reversed if it appears that the trial court did nake factua
concl usi ons; however, sorting out what occurred below is made nore
difficult by the different theories of liability involved. The two
broad theories of liability are bottomed on the negligent failure
to renove the vehicle fromthe stolen car list and the alleged
illegal arrest, detention, and force used. Wthout the benefit of
the court's reasoning, we are unable to discern whether the court
intended to dismss certain counts and grant sunmary judgnent on
others or whether summary judgnment was granted as to all counts,

notw t hstanding that the order, by its explicit terns, dism ssed
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all clainms. In any event, because the court had before it facts
t hat went beyond the pleadings, we shall treat its grant of the
motion to dismss as though it were a grant of appellees' notion
for summary | udgnent. Considering the facts before the |ower
court, we initially nust determ ne whether there was in dispute any
fact that woul d sonehow affect the outcone of the case. Warner v.

German, 100 Md. App. 512 (1994).

| LLEGAL DETENTI ON AND EXCESSI VE FORCE
Appellant's constitutional allegations are that Oficers
Quall's and Taylor illegally detained himand used excessive force

against him?! Appellees argued in their nmenorandumin support of

1 Al t hough the Amended Conpl aint all eges that appellant's
civil rights were violated as a result of the acts of Oficers
Wal |'s, Taylor, Qualls, Mhon, Millory, and/or John Doe, unknown
police officer of Prince George's County, as agents and under col or
of authority of Prince George's County, appellant has voluntarily
di sm ssed the case against Oficer Mahon. |[In addition, Appellant's
Opposition to Defendant's Mtion for Sunmmary Judgnent, or
Alternatively, Mtion to Dismss, states that appellant "would
submt to the argunments of the defendants with respect to Oficer
Walls and Mallory. Plaintiff has no information to contradict the
affidavits on this issue." Appellant, however, also states that
because he cannot recall the specific nane of the officer who
contacted the Wllianms's famly and returned their vehicle to them
they have sued in a John Doe capacity. In addition,
plaintiff/appellant states that Oficer Taylor was the police
officer that reported the car stolen and Ms. WIIlians believes
Oficer Taylor is the officer who | ocated the vehicle and returned
it to her and her husband. Thus, we wll only consider the
al l egations asserted by appellant against Oficers Taylor, Qualls,
John Doe, unknown officer of Prince George's County, and Prince
Ceorge's County.

(continued. . .)
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Motion for Summary Judgnent or Alternatively, Mtion to D sm ss
that the officers and the County did not violate appellant's
constitutional rights, and alternatively, that the officers cannot
be liable because they are entitled to qualified imunity.
Appel | ant argues that these constitutional issues cannot be deci ded
on a notion for summary judgnent because there are material issues
of fact in dispute. Appellant then shifts his argunent fromthe
materiality of the facts before the Iower court to the principle
thrust that the issue of reasonabl eness of the officers' actions is
"patently one for the jury." W disagree. Appellant's assertions
are unsupported by the pleadings, affidavits, and depositions that
were before the court and are insufficient to defeat appellees’
motion for summary j udgnent with regard to appellant's

constitutional clains.

Y(...continued)
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GENUI NE | SSUES OF MATERI AL FACT

Al t hough appellant's claimof error is couched primarily in
terns of "issues of material fact," he intinmates the statenent that
the only force used by Oficer Qualls, in appellees’ notion, is
unt r ue. As indicated, appellees' response to the request for
adm ssions of fact admtted under requests No. 5 and No. 9 that
addi ti onal neasures were taken to secure appellant and a cursory
review of the deposition testinony of Oficer Qualls as conpared to
appel l ant and his nother shows virtually no inconsistencies. The
sane may be said regarding appellant's conpliance with the orders
of the arresting officers, as response Nos. 6, 7, and 10 admt
conpliance by appellant with the police officers' orders as well as
full cooperation throughout the incident. Thus, despite
appel lant's assertion that his conpliance with the officers' orders
was mssing fromthe recitation of facts, the court clearly had
before it an acknow edgenent by appel |l ees that he was conpliant and
cooperative during the entire incident. W conclude, based on the
pl eadi ngs, affidavits, and depositions, that there are no issues of

material fact in dispute.

SUMVARY JUDGVENT AS A MATTER OF LAW
Appel | ees argue that they are entitled to summary judgnent as
a matter of |aw because they are shielded by qualified imunity.

In Harlow v. Fitzgerald, 457 U S. 800, 815-19 (1982) and Anderson
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v. Creighton, 483 U S. 635, 638-41 (1987), the Suprene Court
enunci ated an "objective | egal reasonabl eness” test in determning
whether a public official is entitled to qualified imunity. That
determnation nust be in light of "clearly established" |egal rules
at the time of the alleged conduct. Anderson, 483 U S. at 639.
Clearly established law is defined as nore than a nere vague
assertion of an abstract constitutional right. 1d. The tests to
be applied nmust be at a nore particularized level. 1d. at 640. |If
the officer's specific conduct was clearly proscribed by existing
| aw, he or she should be prohibited fromasserting imunity. |Id.
at 640-41. The very conduct at issue, however, need not have
previously been ruled unlawful, but rather, in light of existing
| egal precedent, the unlawful ness nust have been apparent. 1d. at
640. The Court said in Anderson, at 641:
The relevant question . . . is the
objective (albeit fact-specific) question

whether a reasonable officer could have
believed [the officer's] warrantless search to

be lawful, in light of clearly established | aw
and the information the searching officers
possessed.

Moreover, qualified imunity protects "all but the plainly
i nconpetent or those who knowingly violate the law" Mlley v.
Briggs, 475 U S. 335, 341 (1986). When police officers perform
di scretionary functions, the rationale in insulating officers
against all but flagrant abuses of their position, is the necessity

to permt police officers, especially in the context of police
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work, to make the appropriate decisions in an atnosphere of great
uncertainty. The theory is that holding police officers liable in
hi ndsi ght for every injurious consequence of their actions would
paral yze the functions of |aw enforcenent. Pinder v. Johnson, 54
F.3d 1169, 1173 (4th Gr. 1995). Mreover, permtting unwarranted
| awsuits against officers would entail substantial social costs
including inhibition and fear of potential liability anong peace
officers and would further consune nuch of the officer's tine
preventing him or her from performng his or her duties. See
Anderson, 483 U S. at 638 and Turner v. Dammon, 848 F.2d 440, 443-
44 (4th Cr. 1988). Because of these considerations, imunity is
granted to officers who act reasonably, albeit mstakenly, in |ight
of clearly established law and the information they possessed
w thout the benefit of hindsight. Anderson, 483 U. S. at 641.

Appel  ant and appellee cite Taft v. Vines, 83 F.3d 681 (4th
Cr. 1996) in which the U S. Court of Appeals for the Fourth
Circuit, sitting en banc, affirmed the grant of summary judgnent
where the police officers had probable cause to believe that the
occupant of the subject vehicle was a suspect wanted for nurder and
approached the vehicle with drawn weapons. Appellant attenpts to
di stinguish Taft on the basis of the distinction of the severity
bet ween one suspected of being a car thief as opposed to one
suspected of nurder. The only issue is whether the arresting

of ficers have probable cause to nake a |awful arrest. In Taft, the
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fromthe panel decision, and held:

The issue presented by the excessive
force claim is not whether the officers
viol ated police procedures, or even whether
they, in fact, violated the Fourth Anendnent.
Rat her, the question is whether, confronted
with the facts of this case, reasonabl e police
officers should have known that clearly
established constitutional |aw prohibited the
met hods used in the search. We cannot so
hold. Accordingly, the officers were entitled
to sunmary judgnment on the basis of qualified
immunity on the excessive force clains.

|d. at 684 (enphasis added).

The di ssenting opinion by Judge Mdtz had opi ned:

Bei ng the subject of an arnmed fel ony stop
at night by nunerous | aw enforcenent officers
nost certainly wuld be a terrifying
experience for guilty and innocent alike,
regardl ess of their sex or age. However, in
exi gent circunstances, the law permts its
enf or cenent of ficers to conduct such
procedures in order to protect the conmmunity
from a dangerous and violent offender. As
frightening as these events nust have been for
the plaintiffs, these acts present a text book
case for the inposition of qualified immunity.
Not every m stake and act by "state actors" is
prem sed on constitutional notives.

See Taft v. Vines, 70 F.3d 304, 317-321 (1995).

Thus,

det enti on

cloak of qualified imunity.

as to appellant's constitutional allegations of

who had di ssent ed

illegal

and excessive force, the officers were entitled to the

court were contained in the deposition testinony of

hi msel f,

The salient facts before the | ower

WIlians

who acknow edged not only that the handcuffs were
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i mredi ately renoved once it was confirnmed that he was authorized to
drive the vehicle, but that Oficer Qualls apol ogi zed, gave himhis
(OfFficer Qualls) business card, sat with himin the departnenta
vehi cl e expl ai ning why the procedures were enployed in his arrest,
and offered to facilitate the renoval of the vehicle fromthe hot
list so that appellant would not be subjected to another
unwar r ant ed detenti on.

Specifically, although appellant's deposition testinony
related that the officers pointed their weapons at him he
acknow edged that they "didn't rough nme up, or anything" as they
"eased [him down" onto the ground, and that soneone's knee had
been placed in the back of his shoulder blade. Accepting
appel l ant's assertion that the nobst serious violations were that
this incident occurred over a period of fifteen m nutes and that
part or all of that tinme the officers had their guns trained on
him given the information, although erroneous, that the car was
stolen, the high crinme and drug area, appellant's bul ky coat which
ostensi bly was conduci ve to conceal i ng a weapon, and the actions of
the police officers in detaining appellant, the arresting officers
were entitled to the protection of qualified immunity because their
actions were in conformty with "clearly established" |egal rules.
Appellant ultimately posits, "Even assumng . . . that it was
reasonabl e to assune that the car was stolen, the question of the

reasonabl eness of holding a citizen, suspected of riding in a
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stolen car, who was conpliant in every way with the officers,
shoul d be reserved for the jury." The inescapable inplication of
appellant's statenent is that a jury could have properly decided
that it would have been a reasonable course of action for the
arresting officers, before confirmation that the car was not
stolen, to release a suspected car thief. Such a suggestion is
spurious at best.

In addition, appellant's anmended conplaint, Count |, paragraph
8, states that the individual officers "acted under the col or of
authority and as agents of Prince George's County," and as a result
of the acts of the individual officers, appellant suffered physical
and enotional injury. "Covernnmental entities are not |iable under
8 1983 by nere respondeat superior." Kopf v. Skyrm 993 F.2d 374,
381 (4th Gr. 1993). "A plaintiff nmust prove both a constitutional
violation and a custom or policy of the governnmental body that
caused the violation.”" 1d. (Gting Mnell v. Departnment of Soci al
Services, 436 U.S. 658 (1978)); Ritchie v. Donnelly, 324 M. 344,
356 (1991). In Kopf v. Wng, 942 F.2d 265 (4th Cr. 1991), the
court described the County's liability as "derivative of, but
narrower than, the individual officers."” Id. at 269. Appellant
has not alleged in his conplaint, or in his Opposition to
Defendant's Modtion For Sumrmary Judgnent, or Alternatively, Motion
to DDsm ss that a custom policy, or practice of the governnental

body caused a constitutional violation.
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Furt hernmore, we do not address whether the County violated
appel lant's constitutional rights in its individual capacity by not
taking the car off the stolen car |ist because appellant did not
all ege such a violation in his conplaint. Nor does he set forth
any facts to support such a claim |In appellant's Qpposition to
Motion for Sunmary Judgnent, or Alternatively, Mtion to D sm ss,
appel l ant, however, alludes to such a claim Appellant states that
the failure of the County to renove the car froma stolen car |ist
l ed the police officers to conclude that appellant was a crimnal.
This argunent raises the issue of whether a nunicipality may be

held liable on a failure to train or supervise theory even when the

i ndi vi dual nunicipal enployee did not commt a constitutional
violation. See Fagan v. Cty of Vineland, 22 F.3d 1283, 1292 (3rd
Cir. 1994); see al so Hopkins v. Andaya, 958 F.2d 881, 888 (9th GCr.
1992). Appellant, however, has not brought separate, independent
constitutional clains against the pursuing officers and the County,

and therefore, we do not address this issue.

MARYLAND CONSTI TUTI ONAL CLAI M5
In Maryl and, qualified imunity does not apply to
constitutional clains. Cea v. Gty of Baltinore, 312 Ml. 662, 679
(1988) (a public official who violates a plaintiff's rights under
the Maryland Constitution is entitled to no immunity). Thus, a

plaintiff may recover conpensatory damages in the absence of
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mal i ce. ld. at 680. Puni tive damages, however, are not
recoverable absent a showing of actual nalice. | d. Her e,
appel l ant has not denonstrated that either the officers or the
County acted with malice, and thus, appellant is not entitled to
punitive damages. Furthernore, we conclude that appellant is not
entitled to recover conpensatory danages under Article 19 of the
Maryl and Decl aration of Ri ghts because neither the officers nor the
County violated appellant's rights under Articles 24 or 26.

Appel lant, in his opposition to defendants' Mtion for Summary
Judgnent , or Alternatively, Motion to Dismss, addr esses
constitutional violations under Paragraph 2, but nmakes no nention
of Maryland constitutional clains. The essential analysis,
however, is the sanme under Articles 24 and 26 of the Maryl and
Constitution as that under the Fourth Anmendnment to the United
States Constitution. In other words, Article 26 of the Maryl and
Constitution is in pari materia with the Fourth Amendnment of the
federal constitution.

Consequently, the standard set forth by the Suprenme Court in
Graham v. Connor, 490 U.S. 386, 109 S. . 1865 (1989), is
controlling. The Court, in Gaham held that all clains that |aw
enforcenent officers have used excessive force should be anal yzed
under a reasonabl eness standard. Under the reasonabl eness
standard, the Court stated that one nust pay

car ef ul attention to t he facts and
ci rcunstances  of each particular case,

including the severity of the crinme at issue,
whet her the suspect poses an i nmedi ate threat
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to the safety of the officers or others, and

whether he is actively resisting arrest or

attenpting to evade arrest by flight .o

The "reasonabl eness” of a particular use of

force nust be judged fromthe perspective of a

reasonabl e officer on the scene, rather than

with the 20/20 vision of hindsight .o

The cal culus of reasonableness mnust enbody

al l omance for the fact that police officers

are often forced to make split-second

judgnents —in circunstances that are tense,

uncertain, and rapidly evolving — about the

anmount of force that 1is necessary in a

particul ar situation.
Id. at 396-97

In the present case, appellant fails to provide any support

for the assertion that the officers did not act as a reasonable
of ficer woul d have under these circunstances, but argues that what
is reasonable is an issue for the jury to decide. Appel | ees’
actions, viewed fromthe perspective of a reasonable officer on the
scene, cannot be viewed as unreasonable. Viewng the facts in the
I ight nost favorable to appellant, the depositions, affidavits, and
pl eadings all indicate that the only force used by Oficer Qualls
was during the arrest when appellant was handcuffed after O ficer
Quall's had learned that the car appellant was driving was a stol en
vehi cle. Appellant does not contradict these facts, but states in
his deposition that he was told to get on his hands and knees and
"they eased ne down, they didn't rough nme up, or anything."
Appel lant's deposition also indicates that after Oficer Qualls
verified that appellant had not stolen the car, he imrediately
rel eased appel l ant and apol ogi zed. It woul d have been unreasonabl e

for Oficer Qualls, know ng the car was stolen and given the high
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crinme and violence within the area, not to take the precautions
that he took in order to protect hinself and the general public.

Li kewi se, deci sions concerning the Equal Protection C ause of
the Fourteenth Amendnent are practically direct authorities with
regard to Article 24 of the Declaration of Rights. Mur phy v.
Ednonds, 325 Md. 342, 354 (1992). The standard pursuant to the Due
Process C ause of the Fourteenth Amendnent is whether the conduct
conpl ained of "shocks the judicial conscience."” Tenkin v.
Frederick County Commrs, 945 F.2d 716, 719 (4th Gr. 1991). As
expl ai ned above, appellee's action, viewed fromthe perspective of
a reasonable officer on the scene, cannot be viewed as "shocking
the judicial conscience."”

Furthernore, as stated previously, the County cannot be |iable
on a theory of respondeat superior if the actions of the
of ficer/enpl oyees did not violate the constitution, and appell ant
has not alleged any independent, separate grounds against the
Count y. Wth regard to appellant's constitutional clains, we
conclude that there are no disputed material facts, and the
undi sputed facts are not susceptible to inferences supporting the
position of appellant. See Cea, 312 MI. at 677 (the inferences
that the non-noving party seeks to draw nust be reasonable).
Appel l ees set forth facts sufficient to support their notion for
summary judgnent, and thus, appellees are entitled to summary

judgnent as a matter of |aw.
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STATE TORT CLAI M5

Appel | ant' s Anended Conpl ai nt contains several counts of non-
constitutional torts: negligence and gross negligence, assault,
battery, false inprisonnent, false arrest, negligent infliction of
enotional distress, and intentional infliction of enotional
distress. Appellees argue in their Mtion for Summary Judgnent, or
Alternatively, Mdtion to DDsmss that they are entitled to sunmary
judgnent on the State tort clains because either the officers and
County are statutorily inmmune or because the record does not
contain facts which, if true, establish the torts alleged.?2 W

address each of the individual torts alleged separately.

2 Appel | ees suggest that public official imunity is
applicable to each of the intentional tort clainms as well as the
negl i gence counts pursuant to Mb. CobE ANN., Crs. & Jub. ProCc 8 5-
321(b)(1). Because we decide that the pleading, depositions and
affidavits do not allege facts which, if true, would establish
appellant's counts of assault and battery, false inprisonment,
false arrest, negligent infliction of enotional distress and
intentional infliction of enotional distress, we do not decide
whet her appellees are entitled to public official immunity for
intentional torts pursuant to 8 5-321. In Ashton v. Brown, 339 M.
70 (1995), the Court interpreted common |aw i munity and reserved
determ ning statutory immunity. The Court pointed out that it is
uncl ear whether 8 5-321(b)(1) extends common |law qualified inmunity
to intentional tort suits. Id. at 116 n.23.
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| NDI VI DUAL STATE TORTS
Negl i gence and Gross Negligence
Qualified public official imunity is a defense to negligence

actions. Ashton v. Brown, 339 Ml. 70, 118 (1995); Parker v. State,
337 Md. 271, 285 (1995) (officers were entitled to public official
imunity for negligence and gross negligence counts); Davis V.
Di pino, 99 M. App. 282 (1994), rev'd on other grounds, 337 Mil. 642
(1995). Section 5-321(b)(1) of M. CooE AN, Crs. & Jub. PRroc.
provi des t hat

an official of a nunicipal corporation while

acting in a discretionary capacity, wthout

malice, and within the scope of the official's

enpl oynent or authority shall be i mune as an

of ficial or i ndi vi dual from any civil

l[iability for the performance of the action.

Unquestionably, the actions of police officers within the

scope of their law enforcenent function are quintessential
di scretionary acts. Robi nson v. Bd. of County Commrs, 262 M.
342, 346-47 (1971); Boyer v. State, 80 MI. App. 101 (1989), vacated
in part, 323 M. 558 (1991). In the absence of any show ng of
mal ice, public officials acting within the scope of their official
duties while performng discretionary functions are thus free from
liability. Bradshaw v. Prince CGeorge's County, 284 M. 294, 302-04
(1979), overruled in part by Janes v. Prince George's County, 288
Md. 315 (1980); Robinson, 262 Md. at 347.

Mal i ce has been defined as the performance of an act w thout

| egal justification or excuse and with an evil or rancorous notive
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i nfluenced by hate, the purpose of which is to deliberately and

wilfully injure another. H&R Bl ock v. Testerman, 275 M. 36
(1975), overruled in part by Oamens-Illinois, Inc. v. Zenobia, 325
Md. 420 (1992). Al though appellees argue that the anended

conplaint |acks any allegation of malice with the exception of the
battery and intentional infliction of enotional distress count, we
have made the prelimnary determ nation that our review should be
on the basis that the I ower court granted the notion for sunmary
judgnent, notw thstanding the order of dismssal. Thus, we my
|l ook to the facts and circunstances set forth in the deposition
testinony as well as other matters outside of the pleadings.
Therein is to be found no expressions of hostility of the officers
nor any physical harminflicted, and indeed, the record reflects
conciliation, accomobdation, and even an apol ogetic attitude on the
part of the arresting officer. Based on the facts and
circunstances before the |l ower court, there was not a scintilla of
evidence that the arresting offices harbored ill will or an evi
notive toward appel |l ant.

As stated above, in the absence of malice, neither police
officers nor their supervisors may be l|liable for discretionary
actions taken in the performance of their duties. The facts, as
gl eaned fromthe record, however, fail to disclose any negligence
what soever. Negligence is the failure to use reasonabl e care under
the circunstances. Bauman v. Wodfield, 244 M. 207 (1966). In

the instant case, there is no evidence in the record that indicates
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that either appellee Qualls or appellee Taylor recovered the stolen
vehicle. Rather, the record reveals that neither appellee Qualls
nor appellee Taylor had any responsibility to nonitor and update
the stolen car report, nor is there anything contained in the
record to support a finding that Oficer Qualls or Oficer Taylor
acted with malice. Thus, we conclude that the officers are not
I iabl e under a theory of negligence.

W now turn to appellant's negligence claim against the
County. Appellant's Arended Conpl ai nt, Negligence Count Il states,
in part:

11. That Oficer T. Taylor and/or Oficer D

Quall's recovered Ms. WIllians'[s] vehicle in

Novenber of 1990.

12. That this information was relayed to

civilian enployees of the Prince George's

County Police Departnent.

13. That these civilian enployees grossly and

negligently failed to renove the stolen car

report from the conputer since Novenber 20,

1990.

14. That Oficer Taylor and/or O ficer Qualls

grossly and negligently failed to renove the

vehicle fromthe stolen car |ist.
Pursuant to the Local Governnent Tort Cains Act (LGICA) M. Cobe
ANN., Crs. & Jup. PrRoc. 8 5-401 et seq., the County is given the
benefit of its enployees' defenses and inmmunities. Section 5-
403(e) provides:

A local governnment may assert on its own

behalf any common or statutory defense or

imunity in existence as of June 30, 1987, and

possessed by its enployee for whose tortious
act or omssion the claim against the |oca
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governnent is premsed and a | ocal governnent

may only be held liable to the extent that a

j udgnent coul d have been rendered agai nst such

an enpl oyee.
| d. Thus, the County cannot be vicariously liable for the
of ficer's conduct because it can raise the officer's defense of
i Mmunity, pursuant to Mb. CooE ANN., Crs. & Jub. Proc. 8§ 5-321(b)(1).

Furthernore, there is no claimagainst Prince George's County
inits individual capacity for failing to inplenent an appropriate
procedure or supervising its enployees on renoving cars fromthe
stolen list. Thus, appellant's conplaint apparently alleges
negligence against Prince GCeorge's County on the theory of
respondeat superior based on the conduct of the civilian enpl oyees.
The civilian enployees, however, are not entitled to public
official immunity pursuant to Mo. CooE AN, Crs. & Jub. Proc. 8§ 5-321,
and thus, the County cannot raise this defense pursuant to M. CoDE
AWN., Cr. & Jub. Proc, 8§ 5-403(e).

Section 5-403(b)(1) of LGICA provides that "a | ocal governnent
shall be liable for any judgnent against its enpl oyee for damages
resulting fromtortious acts or om ssions conmtted by the enpl oyee
within the scope of enploynent with the |ocal governnent." M. Cobe
AWN., Cr. &Juw. Proc. 8 5-403(b)(1) (1995). 1In the case sub judice,
there has been no judgnent against any "civilian enpl oyee"; thus,
Prince George's County has no liability under 8 5-403(b)(1).
Section 5-403(b)(2) states that a | ocal governnent may not assert
governnmental immnity "to avoid the duty to defend or indemify an

enpl oyee, " but here the individual civilian enpl oyees have not been
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sued. Thus, 8 5-403 does not provide a nmethod for directly suing
the County or other |ocal governnents. See Khawaja v. Gty of
Rockville, 89 M. App. 314, 325-26 (1991). Rather, the purpose of
8§ 5-403 isto limt the liability of |ocal governnments and require
them to provide a defense to their enployees under certain
circunstances. Ch. 594 of the Laws of M. 1987, § 1

Moreover, even if appellant sued Prince George's County inits
i ndi vi dual capacity, it would have been shielded from State tort
clains by governnental imunity. Counties are shielded fromtort
l[1ability for governnental actions unless the General Assenbly has

specifically waived the immunity of the nunicipality.? M.

8 Maryl and Annotated Code article 25A, 8§ 5(CC), which
aut horized chartered counties to waive sovereign immunity if it
carried the appropriate insurance, was repeal ed by Chapter 594 of
the Laws of MI. 1987. Section 1 of Chapter 594 enacted the Local
Governnent Tort Clainms Act, and Section 2 of the Act repealed §
1013 of the Prince George's County Charter. See Prince George's
County Charter 8§ 1013 (1995). Previously, 8 1013 of the County's
Charter waived the County's liability in certain circunstances.
Section 1013, however, was anended several tinmes beginning in 1976,
and again in 1982 and 1986. In addition, 8§ 1013 was the subject of
case law which has in effect reverted the provision back to the
1976 version. See Surratt v. Prince CGeorge's County, 320 Md. 439
(1990) (hol ding the 1986 anmendnents to 8 1013 were ineffective to
abolish the County's waiver of immunity); Prince George's County V.
Fi t zhugh, 308 Mi. 384 (1987)(holding that 8 1013 constituted a full
wai ver of governnental inmmunity because a purported [imtation of
t he scope of the imunity enbodied in a 1982 charter anmendnent was
not authorized by the Express Powers Act). See also Bradshaw v.
Prince CGeorge's County, 284 Ml. 294 (1979)(holding that § 1013 did
not extend to public official imunity of individual officers, and
if officers were i Mmune, the County could not be held liable on the
basi s of respondeat superior); Janmes v. Prince CGeorge's County, 288
Md. 315 (nodified Bradshaw and held that the County could be |iable
for the negligent conduct of its enployees without regard to their
status as public officials). See also Cox v. Prince Ceorge's
County, 296 M. 162 (1983). The effective date, however, of

(continued. . .)
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Nati onal Capital Park and Planning Comm v. Kranz, 308 M. 618
(1987). In Khawaja, we considered a claimthat LGICA (M. CooE AN,
Crs. & Juw. Proc. 8 5-401 et seq.) operated as a waiver of
governmental inmunity. W held that only a clear and specific
wai ver is effective and that "the LGICA, by its own terns, contains
no specific waiver of governnmental imunity when a governnenta
entity is sued inits own capacity." 1d. at 325. Thus, there is
no blanket waiver of governnental inmmunity regarding | ocal
jurisdiction.

The net result is that appellee Prince George's County cannot
be held liable as to State clains. Under the LGICA, the |oca
government nust defend and indemmify an enpl oyee for acts occurring
within the scope of his or her enploynent. The LGICA, however,
does not authorize the maintenance of a suit directly against the

| ocal governnment. Khawaja, 89 Mi. App. 325-26.

ASSAULT, BATTERY, FALSE | MPRI SONMENT, AND FALSE ARREST

Fal se inprisonnment, false arrest, and assault and battery
(when the force used is not excessive) can only occur when there is
no legal authority or justification for the arresting officer's

actions. See Ashton, 339 Ml. at 119. Appel I ant contends that

3(...continued)
Chapter 594 is July 1, 1987 and its provisions apply "to actions
arising fromevents occurring on or after" its effective date. Ch.
594, 88 5 and 3. Thus, any effect § 1013 previously may have had
with regard to waiving the County's liability is not applicable to
actions arising after 1987, such as the case at bar.



- 31 -

Oficer Qualls |acked probable cause "fromthe first step,” which
was to run the tag nunber through the conputer. He asserts that,
"at that point, there was not justification--no probable cause, to
subject M. WIllians to the crimnal justice system"™ The flaw in
appel l ant's reasoni ng, however, is that he was not subject to the
crimnal justice systemat that point. It was only after appell ant
turned into the parking lot of the McDonald's fast food restaurant
and Oficer Qualls had received confirmation that the vehicle
appel l ant was driving was on the stolen car list, that he was
subjected to the <crimnal justice system There is no
constitutional or privacy right that protects a citizen who is
uni npeded by a police officer fromhaving a |icense tag checked for
an outstanding warrant or to determ ne whether the vehicle was in
fact stolen.

Havi ng probabl e cause to stop and arrest appellant, Oficer
Qualls had the legal authority and justification to detain him at
|l east until it could be ascertained that he was not driving a
stol en vehicle. ld. at 119-20. Oficer Qualls had never net
appel l ant, believed he was driving a stolen car and, in the course
of arresting a suspected car thief who may wel |l have had a weapon
concealed in a large Alaskan fur <coat, acquitted hinself
appropriately under the circunstances. Thus, the record is void of
facts which, if true, would establish assault, battery, false

i nprisonnment, or false arrest.
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| NTENTI ONAL | NFLI CTl1 ON OF EMOTI ONAL DI STRESS
The Court of Appeals said in Kentucky Fried Chicken Co. Nat'l
Managenent v. Wat hersby, 326 Md. 663, 670-71 (1992):

The extraordinary feature of the tort . . . is
its insistence upon extreme and outrageous
conduct . In fact this elenent is, in large
respect, the entire tort. It both limts the
reach of the tort and dom nates the proof of
its elenents. The outrageous requirenent
means there is no liability sinply for the
intentional infliction of enotional distress.
If a defendant intends to cause a plaintiff
enotional distress and succeeds in doing so,
t he defendant is nonethel ess not |iable unless
his or her <conduct is also extrene and
out r ageous.

The Court further noted at 670, citing Batson v. Shiflett, 325 M.
684, 734-35 (1992) that

[w] e enphasized that the tort is to be used
sparingly and only for opprobrious behavior
that includes truly outrageous conduct. . . .
Liability has been found only where the
conduct has been so outrageous in character,
and so extrene in degree, as to go beyond al
possi bl e bounds of decency, and to be regarded
as atrocious and utterly intolerable in a
civilized community.

The Court opined at 670 that a general rule

is that there is liability for conduct
exceeding all bounds wusually tolerated by
decent society of a nature which is especially
calculated to cause, and does cause, nental
distress of a very serious Kkind. The
requirenents of the rule are rigorous and
difficult to satisfy.

Citing W PAGE KEETON, PROSSER AND KEETON ON THE LAWOF TORTS, 8§ 12, p. 60-

61 (5th ed. 1984).
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Agai nst that standard, as a matter of |law, there was nothing
that the arresting officers did that could be characterized as "so
outrageous in character and so extrene in degree as to go beyond
all bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized comunity.” Contrary to the avernent of
appel | ees, there was personal interaction between the officers and
appel lant, but that interaction, in no sense, rose to the |eve
required to nmake it a factual issue regarding the officer's
conduct. Thus, appellees are also entitled to summary judgnent on

the intentional infliction of enotional distress count.

NEGLI GENT | NFLI CTI ON OF EMOTI ONAL DI STRESS
As appel l ees point out, we held in Hamlton v. Ford Mdtor Co.,
66 M. App. 46 (1986), that Maryland does not recognize the
separate and distinct tort of negligent infliction of enotiona
distress. Therefore, the |lower court properly granted appellees
motion to dismss appellant's claim for negligent infliction of

enotional distress.

Il and |11

Appel | ant devotes el even pages of his thirty-five page brief
to argunents in support of his claimthat the trial court erred in
dismssing his clains against appellees. As noted, the | ower court
unquestionably granted the notion to dismss rather than the notion

for summary judgnent. Equal Iy beyond question, however, is the
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fact that, given the nature of the allegations and the facts before
the lower court, the case was best disposed of by way of a grant of
summary judgnent. Accordingly, we have reviewed appellant’'s clains
of error in the context of the propriety of a grant of the notion
for summary judgnent, and we, therefore, need not address the
nunerous argunents appellant nakes as to why the various
all egations state a cause of action. Appellant has essentially
received the benefit of an assunption that causes of action have
been set forth in the various counts of his conplaint.

We note that our review on the basis of a grant of summary
judgnment permts us to consider whether the derivative actions
contained in appellant's conplaint are viable, there being no
viable claim on the basis of respondeat superior if indeed the
enpl oyees or servants of Prince George's County are shown not to
have comnmtted any of the torts all eged.

Appel lant, citing Karl v. Blue Cross and Blue Shield, 100 M.
App. 743, cert. denied 336 Mi. 558 (1994), argues that M. RULE 2-
311(f) required the trial court to conduct a hearing once one was
requested when the court's decision would be dispositive of a claim
or defense.

MARYLAND RULE 2-311(f) provides:

A party desiring a hearing on a notion :
shall so request in the notion or response
under the heading "Request for Hearing."
Except when a rule expressly provides for a
hearing, the court shall determne in each

case whether a hearing will be held, but it
may not render a decision that is dispositive
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of a claimor defense without a hearing if one
was requested as provided in this section.

(Enphasi s added).

Appel l ees cite our decision in Briscoe v. Baltinore, 100 M.
App. 124 (1994), in which we acknow edged, citing EM Excavation
Inc. v. Ctizens Bank, 91 Md. App. 340, 341, cert. denied 327 M.
523 (1992), that "[we] have consistently held that where a hearing
has been properly requested under Rule 2-311(f), the court nust
hold a hearing if a decision on the notion would be dispositive of
a claimor defense."

We note that Briscoe was decided in the context of the grant
of a notion to dismss based on the alleged failure to state a
cl ai mupon which relief could be granted. W concluded at 100 M.

App. 128:

The court did not state its reasons for

granting the notion to dismss. Thus, we

should affirm the judgnent if our review of

the record discloses that the court was

| egal ly correct.

In Briscoe, the parties had agreed that the appeal involved

only issues of law and that therefore there was no need for a
remand. W are satisfied that, although appellant has attenpted to
i nject issues of fact concerning the question of the reasonabl eness
of the arresting officer's actions, in essence we are concerned
here only with questions of |aw.

The appellate review process contenplates a distillation of

issues frominitial conplaint to appeal and error. The screening
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of issues at the front end of a | egal proceeding is acconplished by
prelimnary notions, the purpose of which is to address both
substantive and procedural issues toward the end of separating out
causes that are not legally cognizable or evidence that is
i nadm ssi bl e. A notion to dismss (and fornmerly a denurrer)
chal I enges the sufficiency of the conplaint wthout resort by the
court to any matters outside of the pleadings. As noted, once
matters outside of the conplaint are factored into the court's
deci sion, the notion nust be treated as one for summary judgment.

MARYLAND RULE 8- 131 provides that "the appellate court will not
deci de any other issue unless it plainly appears by the record to
have been raised in or decided by the trial court, but the court
may decide such an issue if necessary or desirable to guide the
trial court or to avoid the expense and del ay of another appeal."
Consonant with the distillation of issues as a |egal proceeding
progresses, requiring parties to obtain adjudication of an issue at
the trial level results in conmpelling the conplaining party to make
a record unequivocally supporting his or her claimof error. It
al so provides the trial court with an opportunity to correct any
potential error by inplenenting suggested curative action proposed
by counsel and preventing the trial judge from being "sandbagged."”

The requirenent under MARYLAND RULE 2-311(f) that a hearing be
granted, when requested on a notion where the ruling would be
di spositive of a claim fosters the adjudication of issues at the

trial level in a manner that will permt an appellate court to
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review the clains of error in their refined, rather than their raw
st ate. Thus the lower court, in this case, was presented wth
eight counts in the anended conplaint against five individual
def endants and Prince George's County. Many of the causes of
action overl apped and sone probably coul d have been di sposed of by
the grant of a motion to dismss.* The |lower court, in this case,
however, sinply dismssed all counts w thout a hearing or giving
any reasons in support thereof.

| deal Iy, when the distillation process works as it should, the
nmoving party is in a position to accept the |ogic and reasoni ng of
the court, (and —for that matter —opposing counsel) and sinply
abandon neritless and frivol ous cl ains, thereby obviating the need
for opposing counsel to respond to the sanme issues in subsequent
proceedi ngs, including appeals.

One such exanpl e of an abandonnent by counsel in this case is
t hat counsel for appellant, in oral argunent before this Court,
conceded that Maryland does not recognize the tort of negligent
infliction of enptional distress. Had the issue been presented at
a hearing before the trial court, counsel probably would have nade
the concession at that stage of the proceedings and that claim
coul d have been renpved as an issue on appeal. Oher issues nmay

wel | have been resolved at the trial |evel had there been a ful

4 As we have observed, the count asserting negligent
infliction of enptional distress was the proper subject of
appel l ees’ notion to dismss, rather than a notion for summary
j udgment .
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airing before the lower court resulting in an enhanced econony of
resources and effort as well as a nore orderly process. Wi | e
Maryland |aw permts an appellate court to assune that a tria
court has considered everything presented to it inits ruling on a
nmotion for summary judgnent, the instant case presents a classic
exanpl e of one in which the reasoning and thought processes would
have been of assistance to counsel and would have brought the
issues in this case into sharper focus. Thus, our decision not to
remand this case for a hearing on the Motion to Dismss or in the
Al ternative for Summary Judgnent is based on the fact that we
bel i eve appellant's own deposition testinony, in conjunction with
other information before the court, renders basel ess the prinmary
and derivative clainms of excessive force by the |aw enforcenent
officers. A hearing, however, woul d have afforded both counsel the
opportunity to denonstrate as between dismssal and summary
j udgnment why one disposition of a particular count was preferable
over the other.

A remand of this case, in our view, with the inevitable
out cone on remand, would be contrary to the very judicial econony
we have observed is best achieved by a full airing of issues at the
trial level. The lower court's summary di sm ssal has resulted in
a record before us containing issues only indirectly addressed,
however, a remand would not present the trial judge with an
opportunity to adjudicate any |egal issues not already addressed in

this opinion. W hasten to underscore that, notw thstanding
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Briscoe v. Baltinore, it is the unique facts of this case that
constrain us to affirmthe lower court. The preferable practice,
particularly when a ruling on a notion is dispositive of a claim
is to conduct a hearing and for the court to give the parties and

counsel the benefit of the court's reasoning.

JUDGMVENT OF THE CIRCU T COURT
FOR PRI NCE CGECRGE' S COUNTY
AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.



