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In this case of first inpression, we are asked to determ ne
whet her a nom nal bond of a personal representative can be called
upon to pay conmi ssions to the personal representative as “debts
due by the decedent, the Maryland inheritance tax, and court
costs.”

Appel | ant, Lynn C. W Ilianson, successor per sona
representative of the Estate of Agnes Smith Purnell, chall enges the
circuit court’s (1) grant of appellee, National G ange Mutual
| nsurance Conpany’s, notion for summary judgnent, (2) affirmance of
the orphans’ court’s June 22, 2004 order, and (3) denial and
di sal | owance of appellant’s cl ai mupon the nom nal bond. Appel |l ant
presents three questions for our review, which we have distilled
into the follow ng:*

Are personal representative's comm Ssions
debts due by the decedent?

Finding no error, we shall affirmthe judgnment of the circuit

court.?

1 As set out in her brief, appellant’s issues are:

1. Did the trial court err in affirm ng the decision
of the Orphans’ Court?

2. Did the trial court err in granting summary
judgment pursuant to rule 2-602?

3. Did the trial court err in finding that the
appellant’s claim did not fall with[in] the
coverage of the nom nal bond issued by National
Grange Mutual Insurance Conpany?

2In the circuit court both parties stipulated to various facts in |ieu of
(continued...)



FACTUAL and PROCEDURAL HISTORY
Proceedings in the Orphans’ Court
Nat i onal Grange Mutual | nsurance Conpany (“National G ange”),
appel I ee, issued a $25, 000 nom nal bond of personal representative
(“nom nal bond”), dated January 6, 2001, on behalf of N cole D.
Quashie and Janes Lofton as co-personal representatives of the
Estate of Agnes Smith Purnell.® M. Purnell, by the terns of her
will, excused her personal representatives of the obligation of
posting a bond. Thus, the nom nal bond was ordered by t he orphans’
court.* The bond was in the follow ng form
NOMINAL BOND OF PERSONAL REPRESENTATIVE
As of this 5th day of January, 2001,
NICOLE D. QUASH E & JAMES LOFTON, personal
representatives of the Estate of AGNES SM TH

PURNELL - National Grange Mutual Ins. Co., as
principal and surety are obligated to the

(...continued)

testimony. The stipulation included, inter alia,: (1) the ternms of the nom nal
bond at issue and its limted coverage for “debts due by the decedent, the
Maryl and inheritance tax, and court costs,” (2) that appellant’s claim sought
coverage under the nom nal bond for her fees and conm ssions as successor
personal representative, and (3) that the exhibits to the stipulations and
filings in the orphans’ court were properly before the circuit court for
consi deration. These stipulations provided undisputed facts for both the trial
court’s de novo review, pursuant to CJ 812-502, and its consideration of National
Grange’s nmotion for summary judgment.

In Beyer v. Morgan State Univ., 139 Md. App. 609, 636 (2001) arf’d, 369 M.
335 (2002), this Court approved the circuit court’s entry of summary judgnent in
the context of a review under CJ 812-502, acknowl edging that the party agai nst
whoma motion is directed must “identify for the Circuit Court all genuine i ssues
of material fact that...were in dispute” and “also to proffer the evidence that
woul d be adm ssible on those disputed issues.”

> The bond was issued by Martel and Associates, as agent for National
Grange. Martel and Associates is not a party to the litigation.

*We shall discuss the distinction between a personal representative's bond
and a nom nal bond, infra.
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State of Maryland in the sumof 25000 Dol |l ars.

This obligation shall be void if the
personal representative pays from the estate
the debts due by the decedent, the Maryl and
I nheritance tax, and court costs.

Thereafter, the bond formcontained the signatures and address
of Ms. Quashie, M. Lofton, and an agent, as attorney in fact for
Nat i onal G ange.

The coverage of the nom nal bond was |inited to the guarantee
of paynent of “the debts due by the decedent, the Maryland
i nheritance tax, and court costs.”

The record discloses that James Lofton was relieved of his
obligation as personal representative by the O phans’ Court on
Sept enber 14, 2001, |eaving Ms. Quashie as the remaining personal
representative. Appellant asserts in her brief that Ms. Quashie
absconded with assets of the estate, | eaving the estate insolvent.
| ndeed, she repeatedly failed to conply with the orphans’ court
orders. As a result, she was renoved as personal representative
and appellant was appointed as special admnistrator/successor
personal representative by the orphans’ court on June 10, 2003.°

On March 5, 2004, appellant filed a first admnistration
account, petition for attorney’ s fees, and petition for surety/bond

conpany to rei nburse the estate. The orphans’ court, on March 16,

2004, issued an order requiring Martel and Associ ates, an i nsurance

> We are not certain of the rel ationship, if any, of the various parties

to the decedent, Ms. Purnell. W were told at oral argument that appell ant was,
at the time of her appointment, counsel for Ms. Purnell’s husband.
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agency, to “honor the bond it issued and reinburse the Estate” in
t he amount of $25,000 “and turn over said funds” to appellant. Upon
| earning that the orphan’s court had ordered Martel to “honor the
bond it issued” and nake paynent of the full amount of the nom nal
bond, National Grange filed a notion to revise in the orphans
court on May 20, 2004. By order dated May 27, 2004, the orphans’
court found m stakes and irregularities in its March 16th order.
The court revised that order, in part, wth directions that
appel l ant provide notice and service of her clains to National
Grange. No appeal of the orphans’ court’s revised order was taken.
Appellant filed a renewed petition to order the surety to
rei nburse the estate on May 30, 2004, item zing two cl ai ns agai nst
t he nom nal bond: (1) a $6,780.80 credit card debt of the decedent
to First Financial Federal Credit Union; and (2) appellant’s claim
for personal representative commssions in the amunt of
$12, 593. 18. On June 4, 2004, appellant submitted a third claim
agai nst the nom nal bond for a debt of the decedent to the Greater
Baltimore Medical Center, in the anount of $343.66. Nat i onal
Grange filedits partial opposition to appellant’s renewed petition
on June 21, 2004, objecting particularly to the request for paynent
of comm ssions. By order dated June 22, 2004, the orphans’ court
approved the clainms against the nom nal bond for the decedent’s
credit card and hospital bills, but denied appellant’s conmm ssion

claim finding that it was “not a debt due by the decedent or



ot herwi se covered by the Nom nal Bond.”
Proceedings in the Circuit Court

Appel | ant appeal ed the orphan’s court’s order to the Grcuit
Court for Baltinore County, pursuant to 8 12-502 of the Courts &
Judi ci al Proceedings Article (“C)”) of the MI. Code (2002 Repl
Vol .), on July 30, 2004. On Septenber 29, 2004, National G ange
filed a notion for summary judgnent. At the de novo trial,
pursuant to CJ 8§ 12-502, the parties submtted stipulations inlieu
of testinony, which included an agreenent to the terns of the bond
and the nature of appellant’s claimagainst it.

The circuit court filed its order on Novenber 30, 2004, which
granted National Grange’ s notion for summary judgnent; affirned the
orphans’ court’s June 22, 2004 rulings; and denied and di sal | owed
appellant’ s cl ai mfor comm ssions on the nom nal bond. This tinely
appeal foll owed.

STANDARD of REVIEW

Appel l ant’ s appeal to the circuit court was filed pursuant to
CJ) § 12-502, which provides in relevant part:

(a) In general; exception 1in Harford and
Montgomery counties.— (1)(i) Instead of a
di rect appeal to the Court of Special Appeals
pursuant to 812-501 of this subtitle, a party
may appeal to the circuit court for the county
froma final judgnent of an orphans’ court.

(ii) The appeal shall be heard de novo by
the circuit court.

(iii) The de novo appeal shall be treated
as if it were a new proceeding and as if there
had never been a prior hearing or judgnent by

t he orphans’ court.
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(tv) The circuit court shall give
judgment according to the equity of the
matter.

(Enphasi s added).

This Court has interpreted the phrase “shall give judgnent
according to the equity of the matter,” to nean that the “circuit
court, in atrial de novo of an appeal froman orphans’ court, may
render judgnment according to the evidence presented by the parties
and decide the case as if the matter had never been adjudicated in

t he orphans’ court.” Mercantile-Safe Deposit & Trust Co. v. Hearn,

62 Md. App. 39, 46-47 (1985) (citing Estate of Soothcage v. King
227 Md. 142 (1961)). The circuit court, however, may not disregard
the applicable | aw. Hearn, supra, 62 Ml. App. at 47.
Qur review of the issues raised in this appeal, therefore, is

pursuant to Ml. Rule 8-131(c):

(c) Action tried without a jury. When an

action has been tried without a jury, the

appel l ate court will review the case on both

the law and the evidence. It will not set

aside the judgnent of the trial court on the

evi dence unless clearly erroneous, and wll

give due regard to the opportunity of the

trial court to judge the credibility of the

Wi t nesses.

DISCUSSION

Are personal representative’s commissions
debts due by the decedent?

An exam nation of the statutes and rules governing the

i ssuance of a nomnal bond, the plain |anguage of the bond at



i ssue, established secondary authority, and persuasive authority
fromother jurisdictions all denonstrate that a nom nal bond cannot
be call ed upon to pay a personal representative s conmm ssions.

Bond vs. Nominal Bond

The need for a personal representative's bond is established
in 8 6-102 of the Estates and Trusts Article (“ET”) of the Md. Code
(2001 Repl. Vol.), which provides, in relevant part:

(a) when required. — Subject to the provisions
of subsections (b) and (c) unless a bond is
expressly excused by the will of the decedent
or by the witten waiver of all interested
persons, every personal representative shal
execute a bond to the State of Maryland for
the benefit of all interested persons and
creditors with a surety or sureties approved
by the register [of wlls].

* * %

(h) Form of bond generally. - (1) the bond
shall be substantially in the follow ng form
The condition of the above obligation is such,

that if ..... shall well and truly performthe
of fice of the personal representative of .....
late of ..... , deceased, according to |l aw, and
shall in all respects discharge the duties
required  of him by law as per sona
representative without any injury or danage to
any person interested in the faithful

performance of the office, then the above
obligation shall be void[.]

As to a nom nal bond, 8 6-102 provides:

(b) when waived. - (1) Even if a personal
representative is excused fromgiving bond, a
bond shall be given in an anmount which the
regi ster or the court considers sufficient to
secure the paynent of the debts and Maryl and
i nheritance taxes payable by the personal
representative. The bond shall be conditioned
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accordingly.

* * %

(h)(2) If the giving of a bond is excused or
wai ved, the required nomnal bond shall be
substantially in the followwing form The
condition of the above obligation is such,
t hat it shal I, as per sonal
representative of ..... late of ..... ,
deceased, pay the debts due by the deceased
and the Maryland inheritance tax payable by
the personal representative, then the above
obligation shall be void.]

Maryl and Rul e 6-312(b) (2004) al so di scusses the nom nal bond,
by requiring that “[a] personal representative who is excused by
will ... fromgiving a bond shall file a nom nal bond substantially
inthe followwng form....” The rule then sets out the appropriate
form and states that “[t]his obligation shall be void if the
personal representative pays fromthe estate the debts due by the
decedent, the Maryl and i nheritance tax, court costs, and register’s
fees.”

Statutory Support

Both the Estates and Trust Article and the Mryland Rul es
draw t he di stinction between a bond of personal representative and
the nore narrowy tail ored nom nal bond of personal representative.

ET 8 6-102(h) contenplates two alternative types of bonds
| ssued on behal f of personal representatives. As we have noted, if
a bond is given it nmust substantially followthe formcontained in

subsection (h)(1). In the case sub judice, however, Agnes Smth

Purnell’s will excused the giving of bond. Therefore, because the
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giving of a bond was “excused or waived” a nom nal bond was
required. ET 8 6-102(h)(2). By statute, the nom nal bond covers
only the personal representative’s paynent of “the debts due by the
deceased and the Maryl and inheritance tax.” Id

Maryland Rule 6-312 reiterates the statutory distinction
bet ween a bond of personal representative and the nom nal bond. In
contrast to Rule 6-312(a), the formof the nom nal bond required by
Rul e 6-312(b), and issued by National G ange, describes a limted
obligation to “the State of Maryl and” conditioned on the failure of
t he personal representative to pay fromthe estate “the debts due
by the decedent, the Maryland inheritance tax, court costs, and
register’s fees.”

It is undisputed that the bond in this case is a nom nal bond
as provided in ET 8 6-102(b) and (h)(2) and MI. Rule 6-312(b). The
nom nal bond i ssued by Nati onal Grange and the formof nom nal bond
contained in the statute and the rule are identical, except that
Nati onal Grange’s nominal bond omts the phrase *“and register
fees.”

It is also significant to note the | anguage of ET § 6-102(b),
whi ch establishes the requirenent of the nom nal bond in an anount
determined by the register of wlls “sufficient to secure the
paynment of the debts and Maryl and i nheritance taxes payabl e by the
personal representative.” (Enphasis added.) Thus, a plain reading

of the statute conpels the conclusion that the bond is to secure
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the obligations of the estate to others, including the State of
Maryl and, not to secure obligations of the estate to the persona
representative.
The Bond is a Contract

The issue presented is clearly one of construction of the
| anguage of a contract - the nomnal bond. “*A surety bond is a
contract and is to be construed as such.’” Atl. Contracting &
Material Co. v. Ulico Cas. Co., 380 M. 285, 300 (2004)(quoting
John McShain, Inc. v. Eagle Indem. Co., 180 Ml. 202, 205 (1942)).
Maryl and courts adhere to the |law of objective interpretation of
contracts and, therefore, seek “to ascertain ... the intention of
the parties, as manifested by the terns of the instrunent.” County
Comm’rs of Charles County v. St. Charles Assocs. Ltd. P’ship, 366
Ml. 426, 444 (2001)(citations omtted). “The cl ear and unanbi guous
| anguage of an agreenent will not give way to what a party thought
t he agreenent neant or was intended to nmean.” Id

The plain neaning of the term*“debt due by the decedent” in
the nom nal bond is a debt due by Agnes Smith Purnell at the tine
of her death. Wiile Ms. Purnell did owe a debt to both her credit
card conpany and Greater Baltinore Medi cal Center, she owed no debt
to appel | ant because the entitlenment to conm ssions arose foll ow ng

Ms. Purnell’s death.?®

® Commi ssions are awarded by the orphans’ court pursuant to ET 8§7-601,

based on the value of the property subject to adm nistration of the estate. W
(continued...)
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Maryland Caselaw
We have not found a Maryl and case addressing the issue raised
in this appeal, nor have counsel provided us with such authority.
| N McGaw v. Gortner, 96 M. 489, 492-93 (1903), however, the

term “debts of the decedent” was addressed in the context of a
statute permtting creditors of a decedent to seek the sale of the
decedent’s real estate, as permtted by statute, Code Supp. art.
16, 8§ 188, to pay debts that his personal estate was insufficient
to satisfy. In McGaw, the plaintiffs sought a court-ordered sal e of
t he decedent’ s real estate based upon their option, exercised after
hi s death, to purchase | and owned by the decedent. 1d. The Court of
Appeal s st at ed:

Here the court is enpowered, whenever there is

no personal estate sufficient to pay the debts

of a decedent, to decree a sale of the real

estate at the suit of ‘any of his creditors.’

The suit nust therefore be instituted by a

‘creditor’ and its object and purpose, the

paynment of the ‘debts’ of the decedent. A

fundanmental condition of fact upon which the

court may exercise jurisdiction under this

section is that there is a debt due by the

decedent in his 1lifetime, that 1is, one for

which the decedent could have been sued at the

time of his death.
Id. at 493 (enphasis added).

The Court hel d the statute i napplicabl e because the plaintiffs

(...continued)
have not been provided with the record of proceedi ngs before the orphans’ court;
hence, we do not know on what basis the comm ssions were cal cul at ed.
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had not exercised their option until after the decedent had died.
Thus, plaintiffs were not creditors of the decedent, and the
decedent owed them no debt or obligation prior to his death. Ia.
VWhile not directly apposite, McGaw recognizes the distinction
bet ween debts owed by a decedent at the time of death, and
obligations that arise as a result of the estate adm nistration

Here, the only debts due by Ms. Purnell during her lifetine
were those owed to her credit card conmpany and Greater Baltinore
Medi cal Center. As stated, supra, M. Purnell owed no debt to
appellant during her |ifetime because the entitlenent of
conmi ssi ons, much |ike the exercise of the option to purchase | and
in McGraw, did not occur until after Ms. Purnell’s death.

Secondary and Persuasive Authority

The view that a nom nal bond cannot be called upon to pay a
personal representative’'s conmssions is further supported by
establ i shed Maryl and secondary authority and persuasi ve precedent
fromthe District of Colunbia.

G BBER ON ESTATE ADM NI STRATION i ndi cates that a bond of personal
representative, ET 8§ 6-102(h) (1), “protects all interested persons,
including creditors, the state (for taxes and fees), heirs and
| egatees.” Allan J. G bber, G BBER ON ESTATE ADM NI STRATION 8§ 2. 33 (4th

ed. 2005 Supp.).’” If bond is excused, as it was in the case sub

" For reported decisions citing G BBER ON ESTATE ADM NI STRATION, see Brewer V.
Brewer, 386 Md. 183, 196 (2005); Comptroller of the Treasury v. Phillips, 384 M.

(continued...)
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judice, however, a nom nal bond, ET 8§ 6-102(h)(2), is required. Id.
at 8 2.34. “The nom nal bond protects creditors and the state (for
i nheritance taxes, filing fees) but not interested persons.” Id.
(enmphasis added).® An “interested person” includes “[a] person
serving as personal representative after judicial or adm nistrative
probate.” ET 8§ 1-101(i)(2). Thus, since appellant, as persona
representative, is an interested person not protected by the
nom nal bond, she cannot recover her comm ssions agai nst the bond.

In Estate of Dickson v. 0Old Republic Surety Co., 736 A. 2d
1007, 1009 (D.C. 1999), the District of Colunbia Court of Appeals
held that a nomnal bond, issued under a statutory provision
simlar to ET 8§ 6-102(b), provided limted coverage for unsecured
debts and the District of Colunbia inheritance taxes, but not |oss
to a legatee due to the bonded personal representative’'s
mal f easance.

At the time the surety conpany issued the nom nal bond, D.C.
Code § 20-502(a)(1989) required that, in the event of a waiver of
t he standard bond

a bond ... be given in an anmpunt which the
Court <considers sufficient to secure the

(...continued)
583, 597 n. 11 (2005); Beyer v. Morgan State Univ., 369 Md. 335, 351 (2002); Kann
v. Kann, 344 Md. 689, 708 (1997); Merling v. Merling, 336 Md. 365, 376 (1994);
Bresnahan v. Bresnahan, 115 Md. App. 226, 238 (1997).

® This distinction is hi ghl i ghted by Md. Rule 6-312, in which a bond of

personal representative is “obligated to the State of Maryland for the benefit
of all interested persons and creditors,” Rule 6-312(a), and a nom nal bond, is
only “obligated to the State of Maryland.” Rule 6-312(b).
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payment of the debts which are not adequately
secured and the District of Columbia
inheritance taxes payable wth respect to
property under the control of the personal
representative’ (enphasis added).
Id. In interpreting this provision the appellate court found that
“[t]he plain |anguage of the statute convinces us that bonds issued
under that subsection are intended only to ensure paynent of
unsecured debts and District of Colunbia taxes and cannot be used
for any other purpose.” I1d. As such, the court held that
“Tulnidentified interested parties such as [the principal |egatee]
were never intended to be protected by nom nal bonds.” I1d
The Di strict of Col unbia Court of Appeal s decision was further
supported by Superior Court Probate Rule 104(a), which, |like ET 8§
6-102(h)(2), required that nom nal bonds read, as foll ows:
The condition of the above obligation is
such that if.o.... shal |, as  personal
representative of t he estate of ..... :
deceased, late of the District of Colunbia
pay the debts due by the deceased, which are
not adequately secured, and...the District of
Colunbia inheritance taxes payable wth
respect to property under the control of the
personal representative, the the above shal
be void; otherwise it shall be in full force
and effect.
Id. at 1010. In addition to its statutory and rul e-based support,
t he appel |l ate court al so enphasi zed deci si ons of the Superior Court
that “held that nom nal bonds cannot be used to cover costs of
adm ni stration of the estate.” Id

Not wi t hst andi ng our holding in this case, we are not unaware
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of the practical problem inherent in the admnistration of an
estate where the nmalfeasance or m snanagenent of the original
personal representative renders the estate insolvent, or barely
solvent, and there is no famly nenber or other person who woul d
vol unteer to serve as successor personal representative, know ng
that conpensation will not be forthcom ng. W understand that the
orphans’ court will often call upon a nmenber of the Bar to perform
such services, for which, in sonme manner, he or she is entitled to
be conpensated in the form of a conm ssion as successor personal
representative. Wiile we are synpathetic to the problem the
solution does not lie in assessing such conm ssion against a
nom nal bond.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY AFFIRMED;

COSTS ASSESSED TO APPELLANT.
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