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Joseph WIlson appeals from the granting of a notion for
summary judgnent by the CGrcuit Court for Anne Arundel County
against himand in favor of Jerone Stanbury, appellee. Appellant
filed a case alleging |egal malpractice on the part of appellee.
Appel l ee’s notion for summary judgnent was granted on the basis of
judicial estoppel. The only question presented for our reviewis

whether the circuit court erred in granting that notion.

The Facts

Appel l ant was involved in an autonobile accident that gave
rise to the underlying |awsuit. He was stopped at a traffic-
control device in Gen Burnie, Mryland. St opped i mmedi ately
behi nd his vehicle was an autonobile operated by Stephan Queen
VWiile both appellant and M. Queen were stopped, an autonobile
driven by Rufus Brunfield ran into the rear of the Queen vehicle,
thereby driving it into the rear of appellant’s autonobile.
Appel l ant retained the services of appellee to initiate an action
on his behalf to recover for the damages he suffered in the
accident. This action constituted the underlying suit. After the
[imtations period had expired, however, appellee realized he had
named only M. Queen as a defendant and had not included the real
tort-feasor, M. Brunfield, in the suit.

Appel | ee, recognizing a potential liability and a potenti al

conflict of interest because of that potential liability, contacted
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appel l ant’ s proposed new attorney and advi sed hi mof his oversight
infailing to name M. Brunfield as a defendant. The case then was
transferred formally to appellant’s current attorney. The parties
in the underlying case, M. Queen and appellant, thereafter were
denied a continuance, which they both desired. In order to
circunvent the trial court’s denial of the continuance, the parties
agreed appellant would dismss that case, refile it, and M. Queen
woul d not present a |limtations defense, thus giving to thensel ves
that which the circuit court had denied them

When the suit was refiled by appellant’s current attorney, the
conpl ai nt nmade several allegations relevant in the case sub judice.
The new conpl aint again naned only M. Queen as a defendant. It
asserted that M. Queen “operated his vehicle in a negligent,
reckl ess and careless manner . . ., failing to slow for traffic
stopped at a red light”; was “reckless, careless and negligent in
that he failed to keep a proper |ookout”; and he “failed to take
the proper steps so as to avoid the collision.” The concl udi ng
par agr aph of the conplaint stated:

The Plaintiff, Joseph Wlson, further alleges that

all of his injuries, damages and | osses, past, present

and prospective, were caused solely by the negligence of

t he Defendant [Queen], w thout any negligence or want of

due care on the part of the Plaintiff contributing

t hereto. [Enphasis added.]

At the time this conplaint was filed, appellant’s current

attorney was fully aware that M. Queen had been stopped behind

appellant and that it was M. Brunfield who had struck M. Queen’s
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vehi cl e. Appel l ant was at that point, however, attenpting to
obtain a settlenment from M. Queen’s insurance carrier.
Appel l ant’ s counsel believed M. Queen’'s attorney was not aware
that the real tort-feasor was M. Brunfield, who could not be sued
because appellee had allowed the statute of limtations to expire.
In a letter to appellee’ s insurance agent before the second suit
was filed, appellant’s counsel inforned the agent that

M. WIlson s car was struck by a vehicle which had been

struck by a vehicle behind it. The lawsuit was filed

against the driver of the mddle vehicle only. The
statute of limtations ran in Novenber, 1994.

Further conplicating the matter are the foll ow ng
facts: The Defendant’s attorney may be under the m staken
belief that his client was the driver of the car causing
the accident. The Defendant’s policy limts are $25, 000.

The Plaintiff is currently seeking an opinion regarding

surgery . . . , which would cost in the neighborhood of

$40, 000 and result in paramunt | oss of nmobility to his

neck. [ Enphasis added. ]

Wth full know edge that M. Queen was not the responsible
party, and a belief that M. Queen’s attorney was unaware of that
fact, appellant’s current attorney filed the new case alleging the
virtually identical claim of negligence against M. Queen.
Apparently, it was necessary that the suit be framed in nearly
identical terns as the original conplaint in order for appellant to

maintain his bargaining position with M. Queen's carrier.!?

! Had appellant identified M. Brunfield in the second conpl ai nt,
as the party causing the accident and asserted that M. Queen’s

(continued...)



-4-
Utimately appellant received a settlenment offer of $20,000 from
M. Queen’s insurance carrier, accepted it, and entered that

lawsuit as “settled, paid and satisfied, and dismssed wth

prejudice.” Appellant then filed the instant case against
appellee. In it he alleged in pertinent part that M. Brunfield
had been the negligent party in the accident. The conpl ai nt
provi des:

Plaintiff [appellant] |earned that Defendant [appell ee]
had sued the driver of the vehicle which struck
Plaintiff’s vehicle, but not the driver of the vehicle
whi ch struck that vehicle and pushed it into Plaintiff’s
vehicle. Plaintiff further |earned that the statute of
[imtations had expired on his claimagainst the driver
of the vehicle ultimately responsible for the collision,
and that it was too late to assert a clai magainst that
driver.

We initially note, with serious concern, that appellant, in
filing the second suit against M. Queen, did so with full
know edge that M. Queen had comnmtted no wong. Mbreover, as is

apparent from the correspondence we nentioned above, appellant’s

X(....continued)

vehicle was the mddle vehicle, M. Queen’s attorney would |ikely
(hopefully) have realized that his client was not responsible for
the accident. Wth the statute of limtations having expired, it
coul d be expected, although not certain, that had the real facts
been disclosed and M. Brunfield been nade a party defendant, he
woul d have presented a limtations defense. Wile M. Brunfield
m ght have inadvertently, or we presune even intentionally, waived
t he defense, it would have been extrenely unlikely. Therefore, in
order to keep M. Queen’s attorney in the dark as to M. Queen’s
real status in respect to liability, appellant’s current attorney
made assertions that, at the |least, he knew to be inaccurate. Wile
M. Queen apparently did not know that soneone else other than
himself was l|iable, he had no Iimtations defense because his
attorney had waived it when he consented to the dismssal and
refiling of the case.



-5-

counsel believed that M. Queen’s counsel was unaware of that fact.
Rule 1.2(d) of the Rules of Professional Conduct provides that “[a]
| awyer shall not counsel a client to engage, or assist a client, in
conduct that the lawer knows is . . . fraudulent.” Rule 3.1
provides: “A lawer shall not bring . . . a proceeding, or assert

an issue therein, unless there is a basis for doing so that
is not frivolous . . . .” Mireover, Rule 3.3(a), CANDOR TOMRD THE
TRI BUNAL, provi des:

(a) A lawer shall not know ngly:

(1) nmake a false statenment of material fact or
law to a tribuna

(4) offer evidence that the |awer knows to be
fal se.

Rule 4.1(a)(1) forbids a |lawer from making “a fal se statenent of
material fact or law to a third person” in the course of
representing a client.

It clearly appears that the second case against M. Queen
whi ch all eged he was negligent, was filed by appellant with ful
know edge that M. Queen was not in fact negligent. It equally
clearly appears that one of the purposes in filing and mai ntaini ng
t hat second Queen suit was to maintain a negotiating position with
M. Queen’'s attorney in order to effectuate a cash settlenent from
a party whom appel | ant knew was not responsible for the accident.

We concl ude our factual discussion by noting, in sumary, that

t he erroneous and inconsistent avernents as to Queen’ s negligence,
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made in the second Queen suit, were not inadvertent but were made
intentionally and with full knowl edge that they were either
i naccurate or false. Moreover, they were nmade, or nmaintained, for
t he purpose of extracting froma non-negligent party conpensation
for appellant’s alleged injuries, which were caused by a nonparty
to that case. W also note, as the cases wll indicate, that the
purpose of the doctrine of judicial estoppel is to protect the
courts, not the parties, from frivolous, false, and m sl eading

al l egations being made in judicial proceedings.

The Law
Quoting from Kraner v. G obe Brewing Co., 175 M. 461, 469
(1938), the Court of Appeals recently reaffirmed the nature of the
“concept of judicial estoppel” when it opined in Wnnmark Ltd
Partnership v. Mles & Stockbridge, 345 Mi. 614, 620 (1997):

““If parties in court were permtted to assune
i nconsi stent positions in the trial of their causes, the
useful ness of courts of justice would in nbst cases be
paral yzed; the coercive process of the |aw, available
only between those who consented to its exercise, could
be set at naught by all. But the rights of all nen,
honest and di shonest, are in the keeping of the courts,
and consistency of proceeding is therefore required of
all those who conme or are brought before them It may
accordingly be laid down as a broad proposition that one
who, w thout m stake induced by the opposite party, has
taken a particular position deliberately in the course of
litigation, must act consistently with it; one cannot
play fast and | oose.’ ”

See also Billman, infra.

In Stone v. Stone, 230 Md. 248, 253 (1962), the Court stated:
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“The test [of estoppel by admssions] is not as to

whet her the admssion is true, but as to whether it would

be contrary to public policy and good norals to allow it

to be disputed.” “CGenerally speaking, a party will not be

permtted to occupy inconsistent positions or to take a

position in regard to a matter which is directly contrary

to, or inconsistent with, one previously assuned by him

at least where he had, or was chargeable wth, ful

know edge of the facts and another will be prejudiced by

his action.” [Brackets in original, citations omtted.]

In the case at bar, another person, M. Queen, already has
been prejudiced by appellant’s prior assertion of false allegations
of negligence. Appellant has benefitted to the extent of $20, 000
fromhis inproper and admttedly incorrect assertions of negligence
on the part of M. Queen. Moreover, as we have said, appellant’s
present counsel, whose know edge is chargeable to appellant, knew
that the allegations of Queen’ s negligence were incorrect. It also
is clear that the inproper allegations were nmade intentionally for
an i nproper purpose. Addressing the somewhat simlar “clean hands”
doctrine, the Court of Appeals noted in Adans v. Manown, 328 M.
463, 474-75 (1992), that “[t]he clean hands doctrine is not applied
for the protection of the parties nor as a punishment to the
wr ongdoer; rather, the doctrine is intended to protect the courts
from having to endorse or reward inequitable conduct.” Although
W nmar Kk and Adans were bankruptcy cases, it would appear that the
observations of the Court of Appeals, in respect to judicial
estoppel and the “clean hands” doctrine, apply to the current case.

This Court also has commented on judicial estoppel or, in the

| anguage of sonme of the cases, judicial admssions. |In Billman v
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State of Md. Deposit Ins. Fund Corp., 86 Md. App. 1, cert. denied,
323 Md. 1, and cert. denied, 502 U S. 909, 112 S. C. 304 (1991),
the appellants argued that the case we were review ng was barred
under res judicata principles because the issues in the case coul d,
and shoul d have been, litigated in a prior case. W noted that
when attenpts had been made in that prior case to consolidate it
wi th anot her case, the appellants contended that the two cases were
““entirely separate and discrete transactions.”” |d. at 19. W
ultimately stated: “We hold that appellants are estopped from
arguing res judicata because it directly contradicts their position
in their Qoposition to Appellees’ Mtion to Consolidate.” Billman,
86 Mi. App. at 20.

The Court of Appeals noted in the title dispute case of Van
Royen v. Lacey, 266 Ml. 649, 651-652 (1972), that both in a prior
case and in a prior pleading, the appellees had nade title clains
inconsistent wwth the positions they were then taking. The Court
noted that “estoppel by adm ssion or by pleading” had | ong been a
part of Maryland law. [Id. at 651. It cited, anong other cases,
Edes v. Garey, 46 MJ. 24, 41 (1877), in which the Court quoted the

even earlier English case of Cave v. MIls, 7 H & W 927, which

provided: “‘A man shall not be allowed to blow hot and cold, to
claimat one tine and deny at another.’” Van Royen, 266 M. at
652. In the nmechanic’s lien case of Brunecz v. DiLeo, 263 M. 481

(1971), Brunecz, a general contractor, brought a previous action
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against DiLeo to enforce a nechanics’ |ien. Brunecz, however
asserted his claim against lot 5, which was the wong property,
instead of lot 6. The Court noted:

Since the D Leos throughout the proceeding seemto have

conceded that the house was built on lot 5 and M. D Leo

confirmed this in his sworn deposition, it would appear

that they are estopped by record or estopped judicially

fromchallenging the validity of the lien insofar as it

applies to lot 5.

ld. at 485 (citations omtted). See also WIson Bros. v. Cooey,
251 M. 350, 359 (1968)(noting that where the “Lienors” had
acknow edged the senior status of another nortgage in a previous
proceedi ng but had thereafter chall enged that nortgage's validity,
t he doctrine of estoppel by adm ssion may have been applicable);
Mobberly v. Mobberly, 60 Ml. 376 (1883)(holding that a party who
had previously contended in a different suit that he had no
def enses under the common | aw could not |ater assert that title was
in hinmself by way of adverse possession).

We have not discovered any Maryland case in which the
doctrine of judicial estoppel has estopped a plaintiff from suing
(the plaintiff's former attorney) in mal practice because of the
i nproper actions of an attorney the plaintiff later retained to
bring the mal practice suit against the defendant. W are cogni zant
that our affirmance of the lower court’s granting of appellee’ s
nmotion for summary judgnent may well not end the litigation in this

matter, although it will end, absent further appellate review, this

litigation against appellee. W also are aware that if appell ant
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was unaware of his current attorney’s incorrect assertions in the
second Queen suit, our affirmance term nates his cause of action
agai nst appell ee through no direct fault of his own.

We are especially cognizant, however, that the doctrine of
judicial estoppel has evolved to protect the courts fromjust the
type of egregious conduct that occurred, on appellant’s behalf,
during the second Queen case and the instant case. If we were to
hold that the doctrine did not apply under these circunstances, it
woul d be hard to imagi ne when it woul d be applicable.

JUDGVENT AFFI RMED;, COSTS

TO BE PAI D BY APPELLANT.



