Headnote: Marvin D. Wse v. State, No. 6989, Septenber Term 1998.

CRI M NAL LAW - FOURTH AMENDVENT - STOP, SEARCH, & SEI ZURE - Wil e
patrolling an area known for drug dealing, police officers had
reasonabl e suspicion to detain the defendant who was seen pl aci ng
a balled up brown paper bag under a telephone book in an alley,
whose “eyes w dened” upon seeing the plainclothes police officers,
and who fl ed. The imedi ate discovery, after the defendant’s
detention, that the brown paper bag contained two plastic bags with
nmore than one hundred vials of a white powdery substance gave
police probable cause to arrest the defendant and search him

EVIDENCE - ADM SSIBILITY OF TESTIMONY - There was no abuse of
discretion to allow a police fingerprint examner, who testified as
an expert witness, to testify about the fingerprint exam nation
unit’s backlog of 1,150 cases, his knowl edge of the police
departnment’s CGeneral Oder regarding fingerprint analysis, and his
opinion that the Order was not generally foll owed.

EVI DENCE - ADM SSI BI LI TY OF TESTI MONY - Testinony of the Assistant
State’s Attorney, who was also the Chief of the Narcotics
| nvestigation Unit of the State’s Attorney’s Ofice for Baltinore
Cty, that 4,423 defendants were charged with narcotics felonies in
Baltinmore City in 1997 was irrelevant, but harm ess error.

CLOSI NG ARGUMENTS - BURDEN OF PROCF - Prosecutor’s closing argunent
did not inproperly shift the burden of proof to the defendant, but
was an “invited response” to the defendant’s prom se in opening
statenent to produce certain evidence.
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This case cones to us froma conviction after a jury trial in
the Grcuit Court for Baltinore City of appellant, Marvin D. Wse,
Sr., for street level drug dealing. Wse received a sentence for
the conviction for possession of cocaine wwth intent to distribute
of twenty-eight years, with fourteen years suspended and five years
of probation upon release. The court nmerged a conviction for
possessi on of cocaine. On appeal, Wse raises three issues:

1. Did the lower court err by denying his notion to

suppress the evidence resulting from the illega
stop, arrest, and search?

2. Did the Jlower court err by overruling his
objections to the testinony of an Assistant State’s
Attorney and a police fingerprint exam ner about
t he huge nunber of felony drug cases in Baltinore?

3. Did the Jlower court err by overruling his
objections and mstrial notion to inproper jury
argunents nade by the prosecutor?

We find no error on the first issue; on the second issue we find
the court commtted harmless error in admtting the Assistant
State’s Attorney’ s testinony, and on the third issue hold that the
prosecutor’s remarks in closing argunent were proper.

The events leading up to Wse's arrest and trial began on the
afternoon of Septenber 23, 1998, when six plainclothes detectives
from the Baltinore City Police Departnent’s Drug Enforcenent
Division were driving in three unmarked vehicles in the Sandtown
nei ghborhood of Baltinore. Both appellant and appell ee agree on
appeal about how the police arrested Wse and di scovered the drugs

that fornmed the basis for his conviction. The essence of Wse's

defense at trial was that the drugs the police discovered did not



bel ong to him

Det ecti ve Bryant Mbore, who was driving the first of the three
vehi cl es, and Detective Todd WIlianms, who was driving the |ast of
the vehicles, observed Wse walk into an alley in a neighborhood
known for its drug dealing. Wse's walking into the alley raised
their suspicions that he m ght be a drug dealer. Detective Moore
testified that he stopped for about five seconds at the stop sign
at the corner of R ggs Avenue and North Cal houn Street, then drove
t hrough the intersection and pulled up to the alley to see nore
clearly what Wse was doing. Wat he testified he saw was Wse
balling up a brown paper bag and placing it under a tel ephone book
in a grassy area in the alley. At that point, according to
Detective More's testinony, Wse |ooked at Detective Mbore’s
vehicle, nmade eye contact with Mpore, after which Wse s “eyes
wi dened,” and he took a few steps backwards. Wen Detective More
got out of his vehicle, Wse ran past himto R ggs Street and then
onto North Cal houn Street, where Detective Anthony Barksdal e, who
was in the second vehicle, intercepted himand, with the help of
ot her detectives, placed himface down on the street and handcuffed
hi m Meanwhi | e, Detectives Moore and WIllians entered the all ey,
where Detective Mwore lifted up the tel ephone book in the grassy
area and pull ed out a brown paper bag with two plastic bags inside,
one with 67 vials and the other contained 36 vials of what was
| ater determned to be cocaine. The officers then searched Wse

and found forty dollars in one-dollar and five-dollar bills.
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Al t hough there was a Police Department General Oder in
exi stence that requires an officer who seizes a package of
suspected narcotics in a felony case to submt the package for
fingerprint analysis, the detectives who arrested Wse did not
submt the bags and vials they found in the alley. The failure of
the police to submt the packages becane central to Wse’'s defense
at trial as he attenpted, through his attorney, to show that,
because of the inconplete investigation, the evidence was
insufficient to connect himw th the drugs. The Assistant State’s
Attorney, in anticipation of the defense, had told the jury about
the failure to follow the General Order in his opening statenent,
as did Wse's attorney. Wse offered no evidence on the issue, or
any other issue, during the defense case and, instead, cross-
examned the State’'s w tnesses, those who participated in the
arrest, and those called to explain the failure of the police to
conply with the Order.

The fingerprint examner for the Baltinmore Cty Police
Departnent, Roy M chael Jones, testified as an expert that it was
difficult, although possible, to obtain latent fingerprints from
paper bags, plastic bags, gel caps, and vials. He also testified
that his fingerprint examnation unit had a backl og of about 1,150
cases, but that if the bags had been submtted to his unit, he
coul d have conpleted the analysis in tine for Wse’s trial. The
State also called Salvatore Fili, an Assistant State’'s Attorney and

Chief of the Narcotics Investigation Unit of the State’s Attorney’s
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Ofice for the Gty of Baltinore, to testify that 4,423 defendants
were charged with narcotics felonies in Baltinmore Gty in 1997
Over defense counsel’s objection and, after a | engthy hearing, the
court permtted Fili to testify as to the nunber of defendants
char ged.

THE SEI ZURE

Wse first argues that the lower court erred in denying his
pretrial notion to suppress the forty dollars found on his person
because it was seized as a result of an unlawful stop, arrest, and
search. Wse did not nove to suppress the cocai ne.

The United States Suprene Court recently renoved any doubt as
to whether Wse’s flight, under these circunstances, justified the
police chase and his subsequent detention in a decision holding
that a person’s unprovoked flight in a high crine area upon
observing police creates reasonabl e suspicion, enough to justify
detention to determ ne whether crimnal activity is afoot and to
conduct a limted search. |Illinois v. Wardlow, __ US __ , 120
S . 673, 145 L.Ed.2d 570 (2000). That case, like this one, grew
out of police patrolling with a multi-car caravan in an area known
for its high narcotics traffic. 1d. Wardlow, whomthe police saw
in possession of glassine bags, looked in the direction of the
officers and then fled. ld. at 675. The officers managed to
corner himafter a chase and conducted a pat down search, which

reveal ed a weapon that led to his prosecution and conviction for



t he possession of it. 1d.

Appl ying Wardlow to the facts in this case, we find that the
search was proper. By naking eye contact after balling up a paper
bag and placing it under a tel ephone book and then reacting with a
|l ook that the officers could conclude indicated his subsequent
flight was a reaction to them Wse created a situation that
entitled the officers to stop and detain himfor a brief period.
The imediate discovery of the brown paper bag wth the
incrimnating evidence at the |ocation where they had just observed
W se gave them the probable cause to support the arrest. After
making the arrest, they discovered the forty dollars in Wse's
pocket. The search was proper, and we affirmthe court bel ow on
this issue.

THE FI NGERPRI NT TESTI MONY

W se next argues that Roy M chael Jones and Sal vatore Fil
shoul d not have been permtted to testify about the |arge nunber of
felony drug cases in Baltinore because their testinony was
irrelevant and highly prejudicial. The State contends that both
W tnesses were properly permtted to testify in order to rebut
def ense counsel’s argunent that the police had not acted properly
when they did not conply wwth the General Order.

Jones testified as an expert witness, and so we review the
propriety of his testinony accordingly. The adm ssibility of

expert testinmony is governed by Maryland Rul e 5-702, which states:



Expert testinony may be admtted, in the form

of an opinion or otherwse, if the court

determ nes that the testinony will assist the

trier of fact to understand the evidence or to

determne a fact in issue. I n maki ng that

determ nation, the court shall determne (1)

whet her the witness is qualified as an expert

by know edge, skill, expertise, training, or

education, (2) the appropriateness of the

expert testinony on the particular subject,

and (3) whether a sufficient factual basis

exi sts to support the expert testinony.
MI. Rule 5-702 (2000). A trial court has broad discretion to rule
on the admssibility of expert testinony and its decision to admt
or exclude such testinony is rarely reversed. Gken v. State, 327
Ml. 628, 659, 612 A 2d 258 (1992), cert. denied, 507 U.S. 931 , 113
S. .. 1312, 122 L.Ed.2d 700 (1993); Simmons v. State, 313 Md. 33,
43, 542 A 2d 1258 (1988). Wiether an expert witness's testinony is
rel evant depends on whether the jury wll find the testinony
hel pful in resolving the issues in the case. Simons, 313 M. at
41.

The record shows that Jones testified at |ength about
fingerprinting and the difficulties of obtaining suitable
fingerprints from gel capsules and vials. For instance, he
testified that, after processing about seven hundred gel capsules,
he devel oped only one suitable latent print, and he has never found
a suitable print after processing over a thousand vials. He

estimated that, in narcotics cases, suitable latent fingerprints

are recovered fromonly five percent of all evidence. Jones also



testified that he was famliar with the Police Departnent’s Ceneral
Order and that one aspect of the order was that police officers
could try to lift fingerprints thenselves and then submt the itens
to Jones’s office for further analysis. He next stated that there
are three latent fingerprint examners and three trainees enpl oyed
by the Baltinmore City Police Departnent and that there are nore
than 1, 150 cases backed up, each of which could require a hundred
lifts to check for fingerprints. Finally, Jones stated that, to
the best of his know edge, the General Order was not generally
fol | oned.

The failure of the police to follow protocol or, even w thout
a CGeneral Order, to refuse to look for fingerprints is a proper and
legitimate defense tactic for attenpting to create reasonable
doubt, Eley v. State, 288 MI. 548, 419 A 2d 384 (1980), but it is
sonewhat di singenuous for Wse to raise the issue of police
m sconduct and then argue that the testinony of the State to
counter his allegation was not relevant. W find no abuse of
di scretion in admtting Jones’s expert testinony and expl anation
about the backlog of 1,150 cases. This expert testinony could help
a jury to understand why the police officers may not have conplied
with the General Order and controverts the inplication that, had
t hey done so, Wse would have been shown not to have been the one
in control of the cocai ne.

However, we agree that Assistant State’'s Attorney Fili’'s

testinony was irrelevant. During trial, the entirety of Fili’s
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testi nony over objection went as foll ows:

THE WTNESS: My nane is Salvatore Fili. |1’man Assistant

State’s Attorney and Chief of the Narcotics Investigation

[Unit of the State’s Attorney’s Ofice for the City of

Bal ti nore.

Q M. Fili, what are the responsibilities of the
Narcotics Investigation Division of the State’'s
Attorney’'s O fice?

A W try all of the cases that are charged as fel ony
narcotics in the Crcuit Court for Baltinore Gty.

Q And does the division keep annual statistics of the
nunbers of felonies charge[d] and prosecuted by our
unit in Baltinmore City?

A We keep statistics of the nunber of defendants
char ged.

Q And do we have —do you have statistics show ng the
nunber of defendants charged in 19977

Yes, | do.

And are those statistics kept in the regular course
of business of the State’'s Attorney’'s Ofice?

Yes.

Q And how many defendants were charged with narcotics
felonies in the cal endar year 19977

A 4, 423.

Maryl and Rule 5-401 defines relevant evidence as “evidence
havi ng any tendency to nmake the existence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be w thout the evidence.” M. Rule 5-
401 (2000). *“Evidence of collateral facts, or of [facts] which are
i ncapabl e of affording any reasonabl e presunption or inference as

to the principal fact or matter in dispute, should be excluded, for
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the reason that such evidence tends to divert the mnds of the jury
fromthe real point in issue, and may arouse their prejudices.”
Dorsey v. State, 276 M. 638, 643, 350 A 2d 665 (1976) (quoting
Pearson v. State, 182 M. 1, 13, 31 A 2d 624 (1943)).

In this case, Fili’s testinony about the nunber of defendants
charged with narcotics felonies in 1997 | acked any probative val ue
and tended to divert the jury. It did not assist the jury in
determ ning whether Wse was guilty of the crinmes w th which he was
charged. W conpletely reject the State’s argunent that it tended
to prove why police officers may violate the General Oder. Fili’s
testinmony did not even nention the Order. At nost, he sought
merely to establish a collateral fact that the State’s Attorney’s
Ofice is busy conbating the city’ s drug probl ens. However, even
this collateral fact contains no probative value to assist the jury
in deciding whether the police are justified in ignoring the
Ceneral Order, nuch | ess whether Wse was guilty of possession of
cocai ne and possession of cocaine with intent to distribute.
Rather, Fili’s testinony tended to shift the jury’s attention away
fromthe real issue in the case, and ran the risk of arousing the
jurors’ prejudices, just as if the State had called an Assi stant
State’s Attorney to enunerate the office case |load of child abuse
or murder cases in a trial of a defendant for one of those offenses
and justify the testinony as explication for the police m sconduct
in gathering or properly preserving evidence.

We are, however, persuaded beyond a reasonabl e doubt that
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Fili’s testinony did not contribute to Wse's guilty verdict; it
was harm ess error, the error of admtting such testinony did not
rise to the level so as to require reversal. Dorsey, 276 M. at
659- 60. As the court below said in admtting the evidence, *
don't think there’'s any citizen of Baltinore who doesn’t know t hat
there’s a huge drug problem in the city.” The fact that the
State’s Attorney’s Ofice has a large | oad of drug cases was hardly
a surprising revel ation.

Prosecutors would be well advised to foreswear the use of
sim | ar evidence. The State runs the real risk of doomng a
successful prosecution when it offers evidence that stirs the
jury’'s fears and concerns about the preval ence of crinme or of a
particular crinme and does not assist in the determnation of a
material fact. Indeed, it is inproper conduct for a prosecutor to
attenpt to enlist the nenbers of the jury in the drug war or ask
themto confront crine in the streets by convicting the accused on
trial. HIl v. State, 355 MI. 206, 225-26, 734 A 2d 199 (1999);
Couser v. State, 36 Mi. App. 485, 501, 374 A 2d 399 (1977), aff’d,
282 Md. 125, 383 A.2d 389, cert. denied, 439 U S 852, 99 S.C
158, 58 L.Ed.2d 156 (1978).

[T,

Wse's final argunent is that the lower court erred in

overruling his objections to the State’s closing argunent and in

denying his notion for a mstrial. Specifically, Wse argues that
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the State inproperly shifted the burden of proof to Wse by asking
the jurors to consider Wse's failure to call witnesses in his
defense or to testify in his own defense.

The State’ s closing argunent went as foll ows:

[PROSECUTOR]: . . . |I'm going to ask you not to
specul ate, not to specul ate because that’s what he’'s
goi ng to ask you, because the defense didn't produce a
W t ness.

There’s no evidence that the defendant was waiting
for a bus. Were did you hear that? You heard that in
hi s opening statenment which the judge just told you is
not any nore evidence than m ne.

Nobody got on the stand and testified to that.
[ DEFENSE COUNSEL]: Qnj ecti on.
THE COURT: Overrul ed.
[ PROSECUTOR] : There’s no evidence that the police found
the stash in an alley and grabbed an innocent man and

charged himwth it.

No witness got on the stand to tell you that, not
even the defendant’s sister.

[ DEFENSE COUNSEL]: Onj ection, Your Honor.
THE COURT: Overrul ed.

[ PROSECUTOR] : Whose nanme was read to you as a potenti al
W tness during voir dire.

[ DEFENSE COUNSEL]: Qnj ecti on.

THE COURT: Well, the jury understands that the defense
has no burden to produce w tnesses because the burden is
al ways on the State to prove the defendant’s guilt.

[ PROSECUTOR]: The next —that’'s the next thing in ny

notes. The defendant has no obligation to produce any
evi dence. R ght there.
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But, when a defense counsel stands in front of a
jury, and mnmakes accusations like he's going to nake
agai nst Detective Moore —he's going to accuse him of
what he’s going to accuse himof —if I —if |1’ve read
hi s questioning of witnesses correctly. And don’t you
t hi nk he ought to have sonething to back it up

[ DEFENSE COUNSEL]: Qnj ection, Your Honor.
THE COURT: Overrul ed.
[ PROSECUTOR]: And | think in this case you' re going to
find that the defense sinply doesn't exist. It doesn't
exi st because the defendant is guilty as charged.

The State’ s rebuttal argunent went as foll ows:
[ PROSECUTOR]: . . . [T]lhe reason that | have a
fingerprint kit, is not because | want to try fingerprint
i ssues in cases, it’s because in every drug case -

[ DEFENSE COUNSEL]: Onj ection, Your Honor.

THE COURT: Sustained. They know that this is argunent.
They’re not going to base their decision on it.

[ PROSECUTOR]: It’s because the General Oder is his
issue. . . . That’'s the defendant’s issue in every drug
case. And it was his issue —

[ DEFENSE COUNSEL]: Qnj ecti on.

[ PROSECUTOR]: - in this case.

THE COURT: Overrul ed.

[ PROSECUTOR]: . . . [Plolice officers who work the
street, the nen who do the work, realized very quickly

that to attenpt to recover suitable latent fingerprints
fromall those drug itens was an extraordi nary waste of

resources and tinme. . . . [ T]he people in the
headquarters building — and by the way there was a
O ficer MCall, whose nane was listed as a potenti al

witness in this case, who wasn't called to testify.
[ DEFENSE COUNSEL]: nj ection, Your Honor.

THE COURT: Sust ai ned, sustai ned, sustai ned.

12



[ PROSECUTOR]: Wl I, if sonmeone from Pl anni ng and Research
woul d have cone here, would they have said these officers
are still required to recover latents? They wouldn’'t.
O herwi se, he would have been called there.

[ DEFENSE COUNSEL]: Qnj ecti on.

THE COURT: Overrul ed.

* k%

[ PROSECUTOR]: . . . My question to you is, where is his
evi dence for any of the argunents he made?

[ DEFENSE COUNSEL]: Qnj ection, Your Honor.
THE COURT: Overrul ed.

[ PROSECUTOR]: . . . Wuere is his evidence that the
def endant feared for his safety? Wuere is his evidence
that the defendant was —the police were —

[ DEFENSE COUNSEL]: Qnj ecti on.
[ PROSECUTOR] : —aggressive? Were is his —

THE COURT: . . . | think the jury understands again that
t he defense has no burden of proof in this case.

[ PROSECUTOR] : But where’s his support for anything he
told you?

[ DEFENSE COUNSEL]: Qnj ecti on.

[ PROSECUTOR] : Where’ s the support and any evi dence that
dealers left the area?

THE COURT: Overrul ed.

[ PROSECUTOR] : Were's his evidence of anything that he
told you?

(Enmphasi s added.)
Maryland law is clear that counsel have great latitude in the

presentation of closing argunents, and any restriction of remarks
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is within the trial court’s sound discretion. Degren v. State, 352
M. 400, 429-31, 722 A 2d 887 (1999); Henry v. State, 324 M. 204,
230, 596 A 2d 1024 (1991), cert. denied, 503 U S 972, 112 S. C
1590, 118 L.Ed. 307 (1992). However, there are limtations in
order to protect a defendant’s right to a fair trial. Degren, 352
Md. at 430; Henry, 324 M. at 230. Reversal of a conviction is
required in those cases in which the prosecutor’s remarks actually
msled or were likely to have msled the jury to the defendant’s
prej udi ce. Degren, 352 M. at 431; Henry, 324 M. at 231. I n
determ ni ng whether reversible error occurred, we nust take into
account the closeness of the case, the centrality of the issue
affected by the error, and the steps taken to mtigate the effects
of the error, if any. Henry, 324 M. at 232.

Even when a prosecutor is not guilty of msleading the jury
about the evidence, reversal may still be necessary if the
prosecutor’s remarks trespass upon a defendant’s Constitutiona
rights. In 1965, the United States Suprenme Court condemed a
prosecutor’s comment on a defendant’s failure to testify and held
that, in doing so, the prosecutor violated a right protected by the
Fifth Amendment. Giffin v. California, 380 US 609, 85 S. C
1229, 12 L.Ed.2d 1043 (1965). Such comments are inpermssible
whet her they be intended to call attention to the defendant’s
failure to testify or be of such character that the jury would

naturally conclude that it was a comment about the failure to
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testify. Lincoln v. Sunn, 807 F.2d 805, 909 (9" Cr. 1987)
United States v. Bagley, 772 F.2d. 482, 494 (9'" Gr. 1985), cert.
denied, 475 U.S. 1023, 106 S.C. 1215, 89 L.Ed.2d 326 (1986).
Calling attention to the fact that a defendant failed to present
evi dence sails dangerously close to the w nd.

However, the courts since Giffin have distinguished those
comments by prosecutors about the failure to offer evidence
regarding matters for which the defendant is the only w tness and
those for which the evidence is available from other defense
W tnesses as well. The decisions, in other words, have
di stingui shed between those comments about a defendant’s failure to
explain by testifying and those comments about the failure of the
def endant to explain through other witnesses. U S. v. Mayans, 17
F.3d 1174, 1185 (9" Gir. 1994).

Here, there can be no doubt that the prosecutor was referring
to the failure of the defense attorney, who had nade the claim
during opening statenment that he woul d produce certain evidence, to

follow through. The defense attorney’s openi ng statenent went as

fol |l ows:
[ Def ense counsel]: . . . Wat really happened in this
case, ladies and gentlenen? The evidence is going to
show you that Detective More did not see. . . M. Wse

hi di ng anyt hi ng. Those drugs that the police officer
eventual |y found were hidden in that alleyway before the
police officers arrived on the scene and the person who
hid those drugs was gone away fromthe scene before the
police arrived there.

Make no m stake about it, |adies and gentl enen, the
police’ s notivation here today is to sell their story and
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t hey are professional w tnesses.
[ Prosecutor]: Objection, Your Honor.

THE COURT: Overrul ed.

* k%

[ Def ense counsel]: . . . [T]here [were] four police cars
and they were essentially cruising down Ri ggs Avenue

comng this way. It was essentially a notorcade, alnost
li ke a parade of four . . . police cars.

These were cal |l ed unmarked cars, but as any officer
will tell you today they are not undercover cars. Any
person, especially that's involved in the drug trade,
woul d have i nmmedi ately recogni zed those vehicl es as what
they were, which is police vehicles, and the evidence is
going to show, |adies and gentlenmen, that the person who
hid those drugs in this alleyway spotted those police
long before they arrived on the scene. They were
cruising down the street in a line, no cars between them
between ten and fifteen mles per hour very, very slowy
in broad daylight along the broad | ane of Ri ggs Avenue.

Anyone involved in the drug trade, you wll hear
testinony, would have spotted those cars a | ong way away
and anyone who was involved in the drug trade woul d have
been long gone before they even reached this
i ntersection.

[Plolice officers are charged with a | ot of power.
They have the power to wuse their weapons under
appropriate circunstances. They have the power to take
soneone off the street and put themin the jail.

Marvin Wse was not out there that day hiding
drugs nor was he out there selling drugs. Wy was he in
t he area?

Vel |, the reason why Marvin Wse was in the area is
because he lives there. He lives in the area. . . . He
was out si de because he was waiting for the nunber one bus
whi ch was supposed to arrive at 3:30 that afternoon.

: [He was waiting at the bus stop, waiting for the
nunber one bus when the police arrived. He wasn’t hiding
drugs.
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You heard the prosecutor say this is a high

narcotics area. . . . |It’s also a neighborhood. It’s
where people live. . . . 1t’s where people |ike Markeena
Wse [the defendant’s sister] and M. Wse have to wait
for buses.

. Al it takes is a pointing of a finger. Al

it takes is an accusation. Al it takes is for an

over zeal ous police officer to have found sone drugs and

needs a body to go along with those drugs and anyone of

us could be sitting where M. Wse sits today.

(Enphasi s added).

The prosecutor’s closing argunment was drawing the jury’'s
attention to the fact that defense counsel had failed to fulfil
his prediction in opening statenent as to what he woul d devel op at
trial. By rhetorically asking the jury, “Where is his evidence?”
and, “Wiere is his support?” repeatedly, the State was replying to
the defendant’s promse that he did not keep. The prosecutor
focused on several of those promses. First, Wse did not produce
any evidence that the reason for his being at the location in the
alley was that he was waiting for the Nunber One bus. He produced
no testinony that drug dealers left the area, or that the police
were overly aggressive, or that the police grabbed an i nnocent man,
testinony that Wse could have personally given, but would have
been possible for others, such as his sister, to give as well.

One justification for a prosecutor going beyond the evidence
in closing argunent is for what has been characterized as the

“invited response.” Booth v. State, 327 Ml. 142, 197, 608 A 2d 162,

cert. denied, 506 U S 988, 113 S. &. 500, 121 L.Ed.2d 437 (1992);
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lcgorn v. State, 103 MI. App. 407, 442; 653 A 2d 972 (1995). What
may be i nproper under sone circunmstances is proper under other
limted circunstances, such as when defense attorneys have
inproperly injected matters into the trial during argunent.
G osing argunent |limtations apply to the defense attorneys as well
as prosecutors, and when a defense attorney goes outside the
evi dence, there can be justification for |lowering the bar and not
condemming remarks in the prosecutor’s rebuttal that would
ot herwi se be inproper. Nevert hel ess, the prosecutor’s response
shoul d be of the sane kind and character as the offendi ng argunent
by the defense attorney and designed to cure the effect of the
m sconduct. The m sconduct should not invite a response that goes
beyond bringing the jury back to a "fair and cal m consi deration" of
t he evidence. Com v. Mhdi, 448 N E 2d 704, 712 (Mass.1983); Com
v. Hogan, 428 N E 2d 314, 319 (Mass. App. ., 1981), review denied
by Com v. Hogan, 440 N. E. 2d 1173 (Mass., 1982); Rosemary N diry,
Restrai ning Adversarial Excess in O osing Argunent, 96 Colum L.
Rev. 1299, 1333-1334 (1996).

This Court has approved of prosecutors calling attention to
the failure of defendants to cone forward with evidence that they
prom sed to produce in opening statenents. In Eastman v. State, 47
MI. App. 162, 422 A 2d 41 (1980), the prosecutor argued to the jury
that the statenent by the defense attorney that the defendant

“could not recall what he was doing on two obscure dates” as the
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reason he was not going to offer an alibi defense was not supported
by evidence, that all of the believable evidence in the case had
come from the prosecution’s six wtnesses, that the one wtness
called by the defense, not the defendant, was untrustworthy and
therefore there was no evidence to support the prediction by the
defense attorney that the defendant did not know where he was when
the robbery occurred. The court was unwilling to permt
unfulfilled prom ses of evidence in opening statenents to stand
unanswered. In affirmng the conviction, the court nade reference
to Eley v. State, 288 M. 548, 419 A 2d. 384 (1980), in which the
Court of Appeals had recogni zed the right of a defendant to comment
upon the failure of the State to produce evi dence, and said:

If it is not wunreasonable to permt the

def ense to comrent upon t he State's

short com ngs in pr oduci ng prosecutori al

evi dence, we can hardly preclude a reciprocal

right for the State "to call attention"” to the

failure of a defendant to conme forward with

t hat which he prom sed to produce.

Al t hough appellant's failure to take the stand

may have been inferable, in light of the

context, such inference would have been

strained indeed. A nore likely inference was

available in appellant's opening statenent

that he would testify to why he had no alibi.

There is not the slightest indication that the

State was nerely grasping for an opportunity

to enphasize the failure to testify. To the

contrary, the State carefully avoided any

enphasi s even by inplication.
East man, 47 Ml. App. at 167.

The thrust of Wse’'s conplaint goes further than the ground

that the coments in closing argunment drew attention to his

19



choosing not to testify. He conplains that the coments also
inproperly “shifted the burden” by inplying that the defendant had
a duty to present evidence. This requires a slightly different
analysis than just a determ nation of whether the remarks called
attention to a defendant’s failure to testify. The Court of
Appeal s has not directly spoken on the issue, except in dictumin
the form of a footnote. In Eley v. State, supra, Judge Col e,
speaking for the mpjority, reversed a conviction in which the
def endant was precluded fromarguing to the jury about the State’s
unexpl ained failure to produce any fingerprint evidence. That
ruling had the effect of precluding defense argunent about the | ack
of evidence. In so holding, Judge Col e added t he footnote:

Qur deci si on t oday must not be
interpreted as an invitation to t he
prosecution in a crimnal case to comment upon
the defendant's failure to produce evidence to
refute the State's evidence. Such comment
m ght  wel | anount to an inpermssible
reference to the defendant's failure to take
the stand. Mreover, even if such a comment
were not held tantanmount to one that the
defendant failed to take the stand it mght in
sone cases be held to constitute an inproper
shifting of the burden of proof to the
defendant. Cf. People v. Shannon, 88 M ch.
App. 138, 276 N.W2d 546 (C. App. 1979)
(where defendant did not testify or offer any
proof, the prosecution by commenting on the
nonpr oduction of w tnesses inproperly shifted
t he burden of proof to the defendant.)

ld. at 555.
Judge Bell, now Chief Judge of the Court of Appeals, when on

this Court quoted that footnote in deciding to overturn a nurder
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convi ction because the Assistant State's Attorney had argued to the
jury that the defendant had failed to call two character w tnesses
whom he had identified in the jury voir dire and one fact w tness
whom he nentioned during his testinony. Wodland v. State, 62 M.
App. 503, 516, 490 A 2d 286 (1985). Regardi ng the character
testinmony, Judge Bell held it inpermssible to coment about the
failure to produce it because “it effectively shifted the burden to
appel lant to call w tnesses, a burden appellant did not have.” 1d.
Judge Bell indicated that the argunent referring to the failure to
call the fact w tness “conpounded the error.”

It is clear that Maryland holds such remarks to be unfair
comment and does not permt the prosecutor to point out the absence
of defense w tnesses who, during the selection of the jury, the
def ense indicated mght be called as witnesses. Said another way,
Maryl and prosecutors, in closing argunent, may not routinely draw
the jury’'s attention to the failure of the defendant to call
Wi t nesses, because the argunent shifts the burden of proof. On the
ot her hand, a defense attorney’s prom sing in opening statenent
that the defendant will produce evidence and thereafter failing to
do so does open the door to the fair coment upon that failure,
even to the extent of incidentally drawing attention to the
defendant’s exercising a constitutional right not to testify.

Such a contradistinction rationally distingui shes between the
| ack of prediction attendant to listing names in voir dire and the

cal cul ated injection of unsupported facts before a jury that have
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not been filtered through the rules of evidence or wthstood the
test of cross-examnation. Wtness lists furnished to the court
and then announced to the jury panel do not carry any promse as to
content of testinony or prediction as to what wll devel op.
Opening statenents, on the other hand, wusually do involve
predi cti ons about what the jury will hear and can be the neans by
whi ch an unscrupul ous or well intentioned advocate can submt facts
to the jury that can have a sizable influence upon the outcone of
the trial. We hold that the prosecutor’s conments here were a
reasoned and justified response to the excesses of the defendant’s
opening statenent and as such did not violate the defendant’s
constitutional rights. The court below was not in error for not
sustaining the objections to the comments and we therefore affirm

JUDGMENT OF THE CIRCU T COURT FOR
BALTI MORE CI TY AFFI RVED

COSTS TO BE PAI D BY APPELLANT.
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