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This case arises from a decision denying unenploynent
i nsurance benefits to Terry A Wsniewski, appellant. The Board of
Appeal s of the Departnent of Labor, Licensing and Regul ation (“the
Board”), appellee, concluded, pursuant to M. Code (1993, 1996
Supp.), 8 8-1001 of the Labor and Enploynent Art. (“L.E. "), that
appel l ant was ineligible for benefits because she voluntarily quit
her enploynment as a bartender, wthout good cause or valid
ci rcunst ance. Appel I ant sought review of the Board s adverse
decision in the Grcuit Court for Baltinore County, which also
af firnmed. She has tinely noted her appeal and presents the
foll owi ng issues for our review, which we have reordered:

1. Did the enployer fail to neet its burden of

showi ng by substantial evidence that M.
W sni ewski voluntarily quit w thout good cause
or valid circunstances?

2. Did the hearing examner violate his duty to
inquire into all of the relevant facts and
fully devel op the record?

3. Did the Board of Appeals act arbitrarily and
capriciously when it refused to reopen M.
W sni ewski’s case?

W are of the view that the Board had substantial evidence
before it fromwhich it could reasonably conclude that appell ant
voluntarily quit her enploynent wthout good cause or valid
ci rcunst ances. Further, we conclude that the Hearing Exam ner
adequately inquired into the facts of the case, consistent with his
duty. W are also satisfied that the Board did not abuse its

di scretion in declining to reopen appellant’s case. Therefore, we

shall affirm



Factual Background

Janet Ewing (“Ms. Ewing”) and Ron Ewning (“M. Ew ng”) owned J.
F. Ewing, Inc. (the “Enployer”), which operated a bar and
restaurant called Steaners. Appel  ant worked at Steanmers from
Cct ober 1994 to August 4, 1995.

On August 27, 1995, appellant filed a claimfor unenpl oynment
i nsurance benefits wth the Maryland Departnent of Econom c and
Enpl oyment Devel opnent (“DEED’).! She contended that her enpl oyer
pl aced her on a | eave of absence because she had becone pregnant
and was unable to tend bar for “fear [of] getting hurt,” even
t hough she was otherwise able to work. Wen M. Ewng told
appel lant that he did not have any other position for her, she
“stated OK” Inits response to the claim the Enpl oyer contended
that appellant quit her enploynent due to the pregnancy, and did
not provide “a doctor’s verification.” Mor eover, the Enployer
asserted that appellant declined its offer to work two nights a
week managi ng the bar, because she cl ai med she could not be on her
feet.

The cl ai n8 exam ner found:

THE CLAIMANT QUIT EMPLOYMENT WTH J R EWNG INC. ON

080595 BECAUSE THE CLAI MAN [sic] FELT SHE COULD NO LONGER
HANDLE HER JOB DUTI ES AS A BARTENDER DUE TO HEALTH REASON

L Effective July 1, 1995, the Board was transferred from DEED
to the Departnent of Labor, Licensing and Regul ation. 1995 M.
Laws, ch. 120, § 2. COVAR, Title 24, Subtitle 2, Unenploynent
| nsurance, was recodified to Title 9, Subtitle 32.
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CONNECTED W TH HER PREGNANCY. | NSUFFI Cl ENT | NFORVATI ON
HAS BEEN PRESENTED TO PROVE THAT THE QUI T WAS El THER W TH
00D CAUSE OR DUE TO A VALID G RCUMSTANCE. THEREFCRE, | T
| S DETERM NED THAT THE CLAI MANT VOLUNTARI LY QUI T W THOUT
GOOD CAUSE WTHI N THE MEANI NG OF SECTI ON 8-1001 OF THE
MARYLAND UNEMPLOYMENT | NSURANCE LAW

After appellant appealed this decision, an admnistrative
hearing was held on Qctober 3, 1995, at which neither party was
represented by counsel. Both parties received witten notice
advising them of the hearing, which contained the follow ng
information on the front of the form “This hearing is the | ast
step at which either the claimant or the enpl oyer has the absol ute
right to present evidence. The decision will be made on the
evi dence presented.” The reverse side of the notice further
stated, in pertinent part:

The Hearing Examner will try to develop all of the facts
of this case in order to give a fair hearing to all
parties, but the Hearing Examner will not conduct an
i nvestigation, contact wtnesses not brought to the
hearing or obtain docunents which are not brought into
the hearing by the parties.

* * * %

A party may be represented by an attorney, or other
aut hori zed agent. However, they are responsible for any
cost incurred. Attorneys representing a claimant may not
charge nore than the fee approved by the Board of

Appeal s.

* * * %

Each party should arrange for all necessary w tnesses to
attend the hearing, and for all necessary docunents to be
presented at the hearing. If wtnesses will not appear
or docunents will not be produced voluntarily, you may
request a subpoena fromthe Appeals Division.



At the hearing, it was uncontested that appellant began
working at Steamers in Cctober 1994 as a bartender. Al t hough
appellant primarily worked as a bartender, she al so nanaged the
restaurant in the absence of the Ew ngs. Appellant becane pregnant
in the spring of 1995, and notified the Ewi ngs that, because of
health concerns related to her pregnancy, she would be unable to
continue to tend bar.

Appel l ant testified that she and the Ewi ngs nmutually agreed
that she woul d cease bartending duties and that, after a two-week
vacation from August 5th to August 18th, she would return to work
as a hostess, two nights per week. Appellant also testified:

| went back periodically to see when | would start

hostessing. And a couple of times I was—well, Ron kind

of didn't want to talk about it. . . . And then they

changed their m nd cause they just couldn't afford it.

That’s what | was told, when | had went and discussed

[ enpl oynent] the last tine.

Appel | ant expl ained that, both during her vacation and i mredi ately
afterward, she repeatedly attenpted to talk to M. Ew ng about
bei ng placed on the work schedule. She also testified that around
August 18th, she applied for food stanps, and went to the
restaurant after August 18th to have papers signed for her food
stanp application.?

Ms. Ewing was the sole witness for the Enployer. She

testified that appellant notified them that her |ast nmanagenent

2 Apparently, appellant was not eligible for food stanps.
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shift would be July 3, 1995. She also testified that appellant
continued to tend bar two nights per week and, about two weeks
prior to August 5th, “she gave us notice that that would be her
| ast bartending shift.”3 According to M. Ewng, appellant
t el ephoned the Ewi ngs on three occasions, and during each of those

calls they nmade appointnents to nmeet with appellant, but appellant

“did not show up” for any of those appointnents. She further
testified:
Terry could not give us an answer. She was offered

managenent shift. She was offered two eveni ngs per week.
And, prior to her leaving as a bar tender [sic] she
refused to do any managenent shift. She said, the bar
tending’ s too nmuch of a strain on her physically. And |
can understand that. And we were willing to give her [a]
managenent position, which I thought was | ess demandi ng
on her physically. And she did not want to do that
ei t her.

Appel I ant vigorously contested Ms. Ewing’ s version of events,
denying that she quit and asserting, inter alia, “lI never gave them
notice.” After Ms. Ewing testified, appellant submtted an
affidavit froma patron of the restaurant, which she had earlier
declined to offer in evidence because it would not renain
confidential. The affidavit stated:

This is to clarify, | Diana Sincavage, was present when

Terry Wsni ewski discussed keeping her nmanaging and

hostess position for Ron and Janet Ew ng, since

physically she could not continue her bartending duties.

Their response was favorable and to go into effect
foll ow ng her vacati on.

% Appellant’s last day of work was actually August 4, 1995,
because she traded shifts with another enpl oyee.
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On Cctober 20, 1995, the Hearing Exam ner issued his findings
of fact, which were in accord with Ms. Ewing s version of events.
The Hearing Exam ner determ ned that the claimant gave notice that
her last day of work in “any capacity” would be August 4, 1995, and
that she would return from vacation on August 18, 1995. Upon
returning from her vacation, he found that appellant “nade no
direct effort to contact the enployer, thought [sic] the enployer
tried on three occasions to set up and [sic] appointnent with her
to discuss her future enploynent.” In addition, the Hearing
Exam ner noted that at about the tine she returned from vacati on,
appel  ant applied for food stanps. As appellant had conceded, the
Hearing Exam ner found that appellant was able and available to
wor k. Based on his findings, the Hearing Exam ner concl uded:

The evidence in this case makes clear that this was a

voluntary quit. The burden of proof is upon the clainmant

to show that there was a voluntary quit wth good cause

or valid circunstances. That burden has not been net.

The result can only then be a finding of a voluntary quit

wi t hout good cause or under valid circunstances.

Therefore, he affirmed the clainms examner’s decision denying
unenpl oynment conpensation to appell ant.

Thereafter, appellant appealed to the Board. On Decenber 7,
1995, the Board denied appellant’s petition for review, wthout a
heari ng. Subsequently, appellant obtai ned counsel and, on Decenber
14, 1995, she filed a detailed request with the Board asking it to

reconsi der her case. In support of the request, she attached

affidavits fromthree witnesses who had not earlier testified, but



all averred that they would testify if another hearing were
schedul ed. Her counsel also sought to identify nunmerous errors in
the findings of fact nade by the Hearing Exam ner. Additionally,
counsel comented on M. Ew ng’'s absence fromthe hearing. Counsel
al so noted that appellant attended a Steaners enployee party on
August 21, 1995, which the Ewings also attended, thereby
irrefutably disproving their claimthat they had no contact with
appel l ant after she returned fromvacati on on August 18, 1995.

By letter dated Decenber 18, 1995, the Board declined to
reopen the case. The letter stated, in pertinent part: “The Board
rarely reopens a case, and usually does so only because of clerical
error, calculation error or sone other obvious error.”

Appel  ant then sought review in the circuit court. In its
opinion filed COctober 16, 1996, affirmng the Board, the court
sai d:

This Court agrees wth the decision of the Hearing

Exam ner and, consequently, the Board of Appeals, that

substantial evidence exists to support the concl usion

that Ms. Wsniewski had a job that she chose not to

return to after she took her requested vacation.

Consequently, it 1is not wunreasonable that claimant

voluntarily quit her job even though evidence exists that

she placed three phone calls to her enployer. Simlarly,

evidence that Ms. Wsniewski’s enpl oyer offered her work

supports the determnation that claimant voluntarily quit

her j ob.

Di scussi on

An applicant who is denied unenpl oynment insurance benefits by



the Board may seek review in the circuit court. L.E 8§ 8-512
(Supp. 1994) provides, in pertinent part:

Judi ci al review

(a) In general.--(1) Any party who is aggrieved by a
final decision of the Board of Appeals may appeal the
decision to a circuit court.

* * * %

(d) Scope of review. --1n a judicial proceeding under

this section, findings of fact of the Board of Appeals

are conclusive and the jurisdiction of the court 1is

confined to questions of lawif:

(1) findings of fact are supported by evi dence that

is conpetent, material, and substantial in view of the

entire record; and

(2) there is no fraud.

This Court’s “role in review ng an adm nistrative decision "is
precisely the sane as that of the circuit court.” This neans we
must review the adm nistrative decision itself.” West i nghouse
Elec. Corp. v. Callahan, 105 M. App. 25, 32 (1995) (citations
omtted) (quoting Departnent of Health and Mental Hygiene v.
Shrievers), 100 M. App. 283, 303-04 (1994)); see Baltinore
Lut heran Hi gh Sch. Ass’n v. Enploynent Sec. Admn., 302 M. 649,
662 (1985); Departnent of Econom c and Enpl oynent Dev. v. Lilley,
106 Md. App. 744, 753 (1995); Relay |Inprovenment Ass'n v. Sycanore
Realty Co., 105 Md. App. 701, 713 (1995), aff’'d, 344 M. 57 (1996);
Mosenman v. County Council, 99 Ml. App. 258, 262, cert. denied, 335
Md. 229 (1994).

"Judicial review of adm nistrative agency action is narrow. "

United Parcel Serv., Inc. v. People's Counsel, 336 M. 569, 576
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(1994). An admnistrative agency’'s decision is prima facie
correct, and an appellate court nust view that decision in the
light nost favorable to the agency. Board of Education v. Paynter,
303 M. 22, 35-36 (1985); Departnent of Econom c and Enpl oynent
Dev. v. Propper, 108 M. App. 595, 604 (1996). Qur review of the
decision of an admnistrative agency is generally limted to a
determnation of: (1) whether the agency applied the correct
principles of law, and (2) whether the agency’'s findings of fact
are supported by substantial evidence. Departnent of Econom c and
Enmpl oynent Dev. v. Taylor, 108 Md. App. 250, 262 (1996), aff’d per
curiam 344 Md. 687 (1997); Propper, 108 Mi. App. at 603-04; see
al so Caucus Distribs. Inc. v. Maryland Sec. Commir, 320 Md. 313,
323-24 (1990); Paynter, 303 Ml. at 35; Board of Sch. Commirs v.
Janmes, 96 Md. App. 401, 418-19, cert. denied, 332 M. 381 (1993).

Qur review of the Board' s findings of fact is deferential. W
exam ne the agency’s findings of fact nerely to determ ne whet her
they are supported by “substantial evidence” in light of the record
as a whole. "Substantial evidence neans nore than a “scintilla of
evi dence,' such that a reasonable person could cone to nore than
one concl usion.” Rel ay Inprovenent, 105 M. App. at 714; see
Moseman, 99 Md. App. at 262-63. The substantial evidence standard,
which governs the agency’'s findings of fact, see Baltinore
Lut heran, 302 M. at 662; Westinghouse, 105 Md. App. at 33, “is

limted to determ ning whether a reasoning m nd could have reached
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the factual conclusion reached by the agency.” Liberty Nursing
Ctr., Inc. v. Departnment of Health and Mental Hygiene, 330 Mi. 433,
443 (1993); see also Baltinore Lutheran, 302 Ml. at 662; Singletary
v. Maryland State Dep’t of Pub. Safety and Correctional Servs., 87
Md. App. 405, 416 (1991). Even if the review ng court could have
reached a different result based on the evidence before the agency,
we nust uphold the agency’ s determnation if it is reasonably
supported by the evidence in the record. Bulluck v. Pel ham Wod
Apartnments, 283 Ml. 505, 515-16 (1978).

In making this determnation, a reviewing court nay not
substitute its own judgnent for the expertise of the agency.
Paynter, 303 Ml. at 35; Propper, 108 Md. App. at 604; Taylor, 108
Md. App. at 262; Eberle v. Baltinore County, 103 Ml. App. 160, 165-
66 (1995). Nor may the reviewing court engage in its own fact-
finding. Board of Trustees v. Novik, 87 M. App. 308, 312 (1991),
aff'd, 326 M. 450 (1992). I nstead, the tasks of draw ng
inferences from the evidence and resolving conflicts in the
evidence are exclusively the function of the Board. Prince
CGeorge’s Doctors’ Hosp., Inc. v. Health Servs. Cost Review Commin,
302 M. 193, 200-02 (1985); Propper, 108 M. App. at 603-04;
Tayl or, 108 Md. App. at 262. It is “the province of the agency to
resolve conflicting evidence, but where inconsistent inferences
fromthe sane evidence can be drawn, it is for the agency to draw

the inferences.” Balti more Lutheran, 302 M. at 663; see also
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Propper, 108 Mi. App. at 603-04.

Appel lant argues that the agency’'s decision that she
voluntarily quit her enploynent was not supported by substantia
evidence. L.E. § 8-1001 provides, in relevant part:

Vol untarily | eaving work.

(a) Grounds for disqualification.--(1) An individual
who otherwise is eligible to receive benefits is
disqualified from receiving benefits if the Secretary
finds that unenpl oynent results fromvoluntarily |eaving
wor k wi t hout good cause.

* * * *

(b) Finding of good cause.--The Secretary may find that
a cause for voluntarily leaving is good cause only if:
(1) the cause is directly attributable to, arising
from or connected with
(1) the conditions of enploynent; or
(ii) the actions of the enploying unit; or
(2) an individual:
(i) is laid off fromenpl oynent through no fault
of the individual;

* * * %

(c) Vvalid circunstances.--(1) A circunstance for
voluntarily leaving work is valid only if it is:

(i) a substantial cause that 1is directly
attributable to, arising from or connected wth
conditions of enploynent or actions of the enploying
unit; or

(i1) of such necessitous or conpelling nature that
t he individual has no reasonable alternative other than
| eavi ng t he enpl oynent .

The statute itself does not define the neaning of “leaving work

voluntarily.” In interpreting this phrase, the Court of Appeals
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has expl ai ned:

As we see it, the phrase “due to Ileaving work

voluntarily” has a plain, definite and sensi bl e neani ng,

free of anbiguity; it expresses a clear |egislative

intent that to disqualify a claimant from benefits the

evi dence nust establish that the claimant, by his or her

own choice, intentionally, of his or her owmn free wll,

term nated the enpl oynent.

Allen v. Core Target Gty Youth Program 275 M. 69, 79 (1975).
Furthernore, we have noted that “[t]he plain |anguage of the
statute suggests that a claimant is disqualified under its terns
only when the enployee intentionally termnates his or her
enpl oynent or affirmatively undertakes or elects to do so.”
Taylor, 108 Md. App. at 268.

The parties do not dispute that, prior to appellant’s
departure for vacation, they discussed appellant’s return to work
in a capacity other than bartending. Therefore, they agree that
whi |l e appellant could not or would not tend bar after August 4,
1995, that was not supposed to be the end of her enploynent
Al t hough the Enployer clains it was wlling to allow appellant to
work in another capacity, the parties disagree about whether,
followi ng her vacation, appellant contacted her enployer in an
attenpt to resune enploynment. An intentional failure to return to
work after wvacation would constitute an affirmative act of
“voluntarily I|eaving work”. As we noted, only two w tnesses

testified. Appellant testified that she tried to return to work;

t he Enpl oyer testified that she did not. M. Ewing s testinony was
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the sole basis for the Board s deci sion

Ms. Ewing essentially testified that appellant gave notice
that her |ast day of enploynent as a bartender woul d be August 5,
1995, and that the Enployer offered her hostessing and nanageri al
duties, but that appellant did not follow through in contacting the
Ewings in order to return to work. Al t hough Ms. Ewi ng clained
t hat appellant called the restaurant and nade three appointnents to
nmeet with the Ewi ngs after her vacation, Ms. Ewi ng said appell ant
did not keep any of those appoi ntnents. Appellant clains, however,
that she called repeatedly in an effort to resunme work. Moreover,
appel  ant points out that Ms. Ewi ng could not provide dates for the
al | eged appoi ntnents, nor any docunentation of their existence.

The thrust of appellant’s argunent is that M. EwnNngs

testinmony was logically inconsistent, and her “second-hand account

[was] plainly inconceivable.” |In essence, appellant argues that
t he Enpl oyer
contends that [appellant] repeatedly <called [the
enpl oyer ] during her |eave solely to schedule
appoi ntnments she had no intention of attending, and to
di scuss a job she did not want. She | anely maintains

that over the course of those calls [the enpl oyee] never

replied to the Ewings’ offer to resune enpl oynent because

t he tel ephone was an i nadequate neans of conmuni cati on.
According to appellant, it makes no sense for appellant to have
call ed the Enployer to schedule an appointnent if the only purpose
of the appointnment was to informthe Enployer that appellant would
not worKk. For this reason, appellant suggests that Ms. Ewing s

testinmony was inherently incredible. Further, because Ms. Ewing' s
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testinmony was not entitled to any credence, appellant urges that
the Board did not have even a scintilla of evidence on which to
base its findings.

As we observed in Section |, credibility determ nations and
the inferences to be drawn from the facts are the exclusive
provi nce of the Board. Mreover, we nust view the Board s deci sion
inthe light nost favorable to it. In order to prevail, appellant
woul d have to persuade us that no reasonabl e person could have
credited Ms. Ewing' s testinony over appellant’s. Wile we nmay have
reached a contrary decision, were we the fact finders, the evidence
did not conpel a contrary result. W conclude that the Board' s

deci sion was supported by substantial evidence.

[T,

Appel l ant argues that the Hearing Exam ner had a duty to
inquire about all the facts and circunstances surrounding the
di sputed events, but did not adequately inquire of the w tnesses.
She contends that one possible explanation for M. BEwng s
testinony that appellant nmade no effort to resune enpl oynent was
Ms. Ewi ng’s ignorance of appellant’s contacts with M. Ewing. In
this regard, she conplains that the Hearing Exam ner did not seek
to clarify wth whom appellant spoke on the occasions that she
mai ntai ns she returned to Steaners to inportune the owners to pl ace

her on the work schedul e. She al so conplains that the Hearing
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Exam ner failed to inquire of M. Ewng whether she had any
know edge of these visits. Appellant maintains that if the Hearing
Exam ner had inquired, he would have concluded that M. Ew ng
| acked know edge of these contacts, and would have discredited
those portions of M. Ewng' s testinony that contradicted
appel l ant’ s version of events.

Regarding the scope of a Hearing Exam ner’s duties, L.E. § 8-
509(b) (1) states:

[ A] hearing examner . . . shall

(1) give the parties a reasonable opportunity for a
fair hearing . . .;

(1i) make findings of fact and concl usions of |aw

and;

(iti) on the basis of the findings of fact and
conclusions of Jlaw, affirm nodify, or reverse a
determ nation or redeterm nation
Appel | ant concedes that no Maryl and case is directly on point

regarding the precise scope of the Hearing Examner’s duty to
devel op the facts on behalf of the parties. She cites to case |aw
from a nunber of other jurisdictions that inpose a duty on a
referee or hearing examner to develop all relevant facts and to
devel op the record fully. See, e.g., Johnson v. U S Textiles
Corp., 414 S. E 2d 374, 377 (N.C App. 1992) (concluding referee has

duty to ask pro se claimant the “right questions” necessary to

produce evidence relevant to a determnation of her clain;
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Langl ois v. Departnent of Enploynent & Training, 546 A 2d 1365,
1367 (Vvt. 1988) (concluding referee owes claimant “‘every
assistance in presenting his case consistent with the referee’s
duty to inpartially decide the 1issues’” (quoting Dague V.
Depart ment of Enploynment Sec., 412 A 2d 706, 707 (Wvt. 1980)));
Dennis v. Enmploynent Div., 728 P.2d 12, 16 (O. 1986) (“[T]he
adj udi cati on of unenploynent benefits is nore inquisitorial than
adversarial. . . . [T]lhe referee nust seek out all the relevant
facts.” (footnote omtted)).

Certainly, unenploynent insurance law is renedial in nature,
and applicable statutory provisions are liberally construed in
favor of benefits. Taylor, 108 M. App. at 268. Assum ng,
arguendo, that the Hearing Examner had an affirmative duty to
query the parties in order to elicit all possible relevant
evidence, we are satisfied fromour review of the record that the
Hearing Exam ner fulfilled that duty, so that the parties were

afforded a fair hearing.* Mreover, appellant’s own testinony is

rife with references to both M. and M. Ew ng. For exanpl e,
appellant testified, “[a]l]nd you know that | sat and talked wth
both of you about it. . .” and “they said they couldn’t give nme any

hours.” (Enphasis added). Further, the Hearing Examner’s duty

4 Qur comments with respect to the issue of the Hearing
Examner’s duty are limted to hearings in regard to unenpl oynent
i nsurance benefits. Qur comments should not be construed to apply
to hearings conducted by the Ofice of Adm nistrative Hearings.
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does not relieve the parties of their responsibility to present
their own cases. Here, the parties had anple notice of their

responsibility to obtain and present evidence.

V.

Appel l ant contends that the Board acted arbitrarily and
capriciously when it denied appellant’s request to reconsider her
case. The Enployer contends that this argunment has not been
preserved because appellant did not chall enge the Board’ s refusal
to reopen the case in the circuit court. Mryland Rule 8-131(a);
Hosain v. Malik, 108 Md. App. 284, 294 (1996)(en banc). Appell ant
counters that she argued generally in the circuit court that the
Board had abused its discretion, and that the issue is therefore
preserved. A review of appellant’s nmenorandumto the circuit court
reveal s that appellant challenged only the actions of the Hearing
Exam ner, and did not even obliquely assign error to the Board’s
refusal to reopen the case.

Assum ng, arguendo, that a challenge to the actions of the
Heari ng Exam ner enconpasses a challenge to the Board s refusal to
reopen the case, we neverthel ess conclude that appellant’s argunent
is without nmerit. We explain.

After the adverse decision of the Hearing Exam ner, appell ant
sought counsel. Counsel for appellant wote a detailed letter to

the Board, with three affidavits attached. These consi sted of a
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second, nore detailed affidavit from Ms. Sincavage, as well as
affidavits from two Steaners enpl oyees, Charles O Neil and Machel e
Cooper. These affidavits apparently were submtted in order to
rebut the Hearing Exam ner’s finding that appellant “made no direct
effort to contact the enployer, thought [sic] the enployer tried on
three occasions to set up and [sic] appointnent with her to discuss
her future enploynent.”

M. ONeil’s affidavit stated only that he heard appel | ant and
the Ew ngs discuss plans for her to continue to work before she
left for vacation, and thus was not relevant to a contested issue.
Ms. Cooper’s affidavit sinply averred that she saw appel |l ant cone
into the restaurant and “go into the back office where the owners

normal |y conduct business.” She also said that she saw
appel l ant and the Ew ngs at an enpl oyee party on August 21, 1995.
This provides no direct evidence that appellant was attenpting to
resume work, particularly in light of appellant’s own testinony
that she also went to the restaurant seeking docunentation for a
food stanps application.

In contrast, M. Sincavage’'s second affidavit supported
appel lant. She said that, on April 12, 1995, the affiant “clearly
heard, in no uncertain terns, Ms. Wsniewski repeatedly request to
M. Ew ng that she be placed on the work schedul e in order that she
may resunme her duties as manager.” As we have noted, appellant
submtted an earlier, less detailed affidavit from M. Sincavage at
the hearing. Cearly, appellant was aware of, and took advantage
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of, her right to submt such evidence. As the hearing notice nmade
clear, “This hearing is the last step at which either the clai mant
or the enployer has the absolute right to present evidence.” Even
if the evidence appellant chose to submt at the hearing was not
hel pful, or not as hel pful as she would have |iked, or not as
hel pful as it could have been if properly devel oped, this does not
alter the fact that she was afforded a full and fair opportunity to
be heard. The Board, therefore, did not abuse its discretion in
denyi ng the request to reconsider.

To be sure, if appellant had been represented by counsel at
t he hearing, who could have gat hered evi dence and better presented
appellant’s case, the outcone my have been different.
Nevert hel ess, appellant was on notice of her right to have counsel
at the hearing. The Board was not required to afford her the

proverbial “second bite at the apple.”

JUDGVENT AFFI RMED. APPELLANT
TO PAY COSTS.
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