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Di ane Wl inski appeals froma judgnment of the Grcuit Court
for Baltinore County that affirnmed a Master's witten report and
recommendati ons concerning grandparent visitation rights to
Destiny, appellant's daughter. On Septenber 12, 1995, Gary and
Jane Brownel |l er, appellees, filed an action in the circuit court in
order to establish a set schedule for their visitation with their
granddaughter, Destiny. Appellant also requested a court order of
reasonabl e visitation, but requested that the order conformto her
proposed schedule of visitation. Imrediately after a hearing held
on Decenber 12, 1995, Master in Chancery Jacqueline D. Wman
entered an Enmergency Order that granted overnight visitation rights
to the grandparents in a set schedule different than that proposed
by appellant. By its terns, the Order was to expire on March 11
1996. Appel lant imrediately filed exceptions to the Mster's
ruling, requesting an expedited hearing on the exceptions. One
week | ater, on Decenber 19, 1995, appellant anended her exceptions,
asserting that the Order violated appellant's Fourteenth Amendnent
privacy rights and that the Master erred in excluding testinony on
prior efforts to establish reasonable visitation hours for
appel | ees. Appellant also filed a notion to stay the ordered
visitation pending a ruling on the exceptions.

On Decenber 21, 1995, the court filed an Energency Pendente
Lite Order that granted appellees visitation rights according to
the terns set forth in the Master's recommendati ons. On January

14, 1996, the circuit court granted appellant's notion to stay the
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execution of the Oder.! The court held a hearing on the
exceptions on February 2, 1996. By a Menorandum Opi ni on and Order
filed on March 7, 1996, the court affirmed the Master's findings
and recomendati ons.

The Order expired on March 11, 1996. On March 12, appell ant
filed a Motion to Anend or Alter the Judgnent under M. RULE 2-534
(1996), pointing out that the Master recomrended nedi ati on by the
parties through the Custody and Mediation Division of the circuit
court. In a ruling filed on April 3, 1996, the circuit court
approved this recomendation and granted appellant's notion,
ordering the parties to proceed with nediation "in due course."
The court ordered the visitation schedule set by the Master,
i ncluding the overnight visitation, to continue in place pending
t he recomendati ons of the Custody and Mediation Division. The
chancellor issued another order on My 22, 1996, denying
appel lant's second notion to stay the visitation order.?

On April 3, 1996, appellant filed her notice of appeal from

the judgnent of the circuit court entered on WMarch 7, 1996.

! Appel I ant chal | enges the Master's and the circuit court's
authority to enter and enforce an energency order when exceptions
were tinely filed. W need not examne this issue. Because the
court stayed the enforcenent of the order pending the outcone of
the hearing on the exceptions, any error in this regard was
rendered harnl ess.

2 The record does not disclose the ultimte outcone, if
any, of the nediation. Thus, we are unable to determne if
appellant's challenge to the court-ordered visitation schedule is
moot. W nust assune that it is still in force.
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Appel l ant amended her notice of appeal on April 11, 1996,
acknow edging the receipt of the chancellor's April 3 ruling.?
Appel | ant presents three questions for our review, which we restate
as follows:

| . Did the chancellor err by not applying a
presunption that appellant's proposed
schedul e of visitation was in Destiny's
best interests?

1. D d the chancellor abuse his discretion
by failing to consider testinony that
overnight visitation was harnful to
Destiny?

I1l. Did the chancell or abuse his discretion
inrefusing to allow testinony concerning
post-conplaint visitation by appellees?

We answer in the affirmative to the first question, we do not
reach the second, and we answer the third in the negative. e

vacate the chancellor's decision and renmand.

FACTS

Destiny was born on March 4, 1994. Destiny's father, N chol as
Browneller, joined the U S. Navy and |left hone in Septenber 1994.
Before N cholas joined the Navy, appellees received overnight

visits from Destiny every other weekend, from Saturday to Sunday

3 The parties filed nunerous notions after the notice of
appeal. W need not detail the procedural history of this case
after the notice of appeal was filed, however.
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afternoon.* Appellant testified at the hearing before the Mster
that Destiny "would conme hone irritable and cranky and nore clingy
to ne" after these visits.

Ni chol as cane home for Christmas on Decenber 24, 1994. He
left again on January 9, 1995. He, appellant, and Destiny were
together during that period; appellant testified that appellees saw
Destiny alnmost daily at this time, including during Christnas.
After Nicholas returned to duty on January 9, appellees' previous
visitation schedule resuned until March 1995.

On an unspecified day in March, Destiny was visiting appell ees
at their home. Appellant called appellees and requested that they
return Destiny to her by 1:30 p.m so that appellant could take
Destiny to a baby shower for a friend. Appellees said that they
were planning to take Destiny out to dinner until 3:00 p.m and
that they would call appellant when they returned.® Appellant
called the police, and appellees returned Destiny to appellant at
1:30 p.m From that day in March until the end of My 1995,

appel ant allowed visitation by appellees only in appellant's hone.

4 In her brief, appellant states that Destiny spent one
ni ght every weekend with appellees during this period. Appellant
testified at the hearing before the Master, however, that Destiny
spent one night every other weekend wth her grandparents. This
conflict in the record is ultimately uninportant because in her
Answer to the Conplaint, appellant admtted that appellees had
devel oped a warm and | oving rel ationship with Destiny.

5 Appel | ant contends in her brief that Jane Browneller told
her that they would return Destiny "when she felt like it." The
record does not support this assertion, and we are at a loss to
expl ain how appell ant gl eaned this fact fromthe testinony.
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Appel l ees claimthat the incident in March was not the real
reason for the disruption of overnight visitation. They clained
that N chol as "broke up" with appellant in that nonth. Fromthat
poi nt on, appellees alleged, appellant used Destiny as a "pawn" to
strike at N cholas and his parents. This manipulation allegedly
intensified after Septenber 1995, when Nicholas allegedly returned
to his parents' honme with a newgirlfriend. Appellees allege that
in that nonth, appellant announced that she intended to deny
appel l ees and N cholas all visitation. Appellees assign blanme for
the problens with overnight visitation, then, to petty jeal ousy and
i ntransi gence on appellant's part.

On May 12, 1995, appellant sent to appellees a handwitten
proposal that appellees would have visitation, at their honme, with
Destiny for eight hours a day on every other Saturday and Sunday.
Appel l ees agreed to this by signing the proposal and sending it
back to appellant on My 26, 1995. Until Septenber, regular
visitation occurred as previously agreed. Appellant clains that
Destiny was irritable, cranky, and "overly clingy" to her nother
after each visit.

On Septenber 4, 1995, appellees took Destiny out of the State
(in contravention of the agreenment) to pick up her father at D. C
National Airport when he arrived on |leave from the Navy.
Afterward, according to appellant, Destiny was terrified and
devel oped pneunonia later in the week. Appellant also testified

that Nicholas threatened her life over the tel ephone during his
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time at hone, causing her to obtain a restraining order against
him As noted supra, appellees nmaintain that appellant was furious
when N chol as brought hone a new girlfriend. The parties hold fast
to their respective versions of events; appellant clains to have
extended an invitation to the Brownellers and Nicholas to visit
Destiny at appellant's honme, and appellees claim that appellant
announced that she intended to deny appellees and Nichol as al
visitation. For purposes of this appeal, events culmnated with

the filing of the Conplaint on Septenber 12, 1995.

ANALYSI S

MARYLAND CoDE (11984, 1996 Supp.), 8 9-102 of the FAamLY LAW ARTI CLE
(F.L.) reads as follows:
An equity court may:
(1) consider a petition for reasonable
visitation of a grandchild by a grandparent;
and
(2) if the court finds it to be in the
best interests of the child, grant visitation
rights to the grandparent.
ld. The Court of Appeals has interpreted the perm ssive | anguage
of the statute as investing the chancellor wth discretion to award
visitation according to the facts and circunstances of each case.

"The statute's use of the word "may,' rather than “shall,’

signifies that the steps prescribed in 8 9-102 are avail abl e, but
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not mandatory; such is the ordinary and natural inport of the
word." Fairbanks v. McCarter, 330 Md. 39, 46 (1993).

A Master's findings of fact are nmerely tentative and do not
bind the parties until approved by the court. Doser v. Doser, 106
Md. App. 329, 343 (1995). Upon due consideration of the facts
found by the Master, "the court may use the master's facts to
support what it concludes in its independent judgnent is the
optimal resolution.” 1d. Consequently, our task on reviewis to
determ ne whet her the chancellor abused its discretion in its award

of visitation. See Beckman v. Boggs, 337 MI. 688, 703 (1995).

A

Appel lant first challenges the constitutionality of the
chancellor's application of the grandparent visitation statute.
She forgoes a constitutional challenge to the |legislature's
authority to mandate grandparent visitation against a parent's
W shes; conceding that the chancell or possessed constitutional and
statutory authority to award visitation to appellees, appellant
chooses a nore sharply defined ground upon which to fight. She
argues that the Fourteenth Anendnent nandates applying a rebuttable
presunption that her proposed schedule of visitation was in
Destiny's best interests. This presunption, appellant argues, is
rebuttable only by evidence that the schedul e woul d be harnful or

negl ectful of Destiny. By failing to apply the presunption in



- 8 -
setting the schedule of appellees’ visitation wth Destiny,
appel l ant concludes, the WMaster and the chancellor violated
appel lant's Fourteenth Amendnent liberty interest to be free from
excessi ve governnental interference in matters of child-rearing.
W note at the outset that appellant does not base her claim
on the l|anguage of the statute or the intent of the General
Assenbly in passing the Gandparent Visitation Act. In fact,
conspi cuously absent from her argunent is any suggestion that the
statute, by expression or inplication, mandates a rebuttable
presunption that a parent's w shes regarding visitation schedul es
are in the child s best interests. Appellant's silence on this
issue allows us to presune that the statute contains no such
requirenment on its face. M. RWE 8-131(a) (1997) (issue not raised
in or decided by the trial court not preserved for appellate
review. Moreover, as we explain infra, the statute does not

indicate a clear intention that such a presunption should apply.

Beginning with Meyer v. Nebraska, 262 U S. 390 (1923) and
Pierce v. Society of Sisters, 268 U S. 510 (1925), the Suprene
Court, in a variety of contexts, has recognized that freedom of
personal choice in matters of marriage, famly life, and the

upbringing of children is a liberty interest protected by the
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Fourteenth Anendrment.® See ML.B v. S.L.J., 1996 U S Lexis 7647,
29 (Dec. 16, 1996) (termnation of parental rights); Santosky v.
Kramer, 455 U. S. 745 (1982) (sane); Parhamv. J.R, 442 U S. 584
(1979) (right to care for nental health of child); Zablocki v.
Redhail, 434 U. S. 374 (1978) (right to marry); More v. City of
East C eveland, 431 U S. 494 (1977) (right of extended famly to
live together); Roe v. Wde, 410 U S. 113 (1973) (right to
abortion); Wsconsin v. Yoder, 406 U. S. 205 (1972) (right to direct
children's education, coupled with right to freedom of religion);
Stanley v. Illinois, 405 U S. 645 (1972) (right to raise children);
G nsberg . New  YorKk, 390 U S 629 (1968) (access to
contraceptives; right to define the famly); Prince .
Massachusetts, 321 U S. 158 (1944) (right to allow child to work);
Pierce v. Society of Sisters, 268 U S. 510 (1925) (right to direct
upbringi ng and education of children); Meyer v. Nebraska, 262 U. S.
390, 399 (1923) (announcing the liberty interest "to engage in any
of the comon occupations of life, to acquire useful know edge, to
marry, establish a hone, and bring up children.").
Wthin the narrower context of the parent-child relationshinp,
t he Suprene Court has deened the right to rear a child "essential,"

id., and enconpassed within a parent's "basic civil rights.”

6 The Maryland Declaration of Rights carries the same
meani ng as the Fourteenth Amendnent. Thus, analysis applicable to
the latter applies to the forner. Wagner v. Wagner, 109 M. App.
1, 23 n.9, cert. denied, 343 Ml. 334 (1996).
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Skinner v. klahoma, 316 U. S. 535, 541 (1942). Maryl and has
consi stently echoed the Suprene Court, declaring a parent's |iberty
interest inraising a child a fundanental one that cannot be taken
away unless clearly justified. In re Adoption/ Guardianshi p No.
10941, 335 M. 99, 112 (1994); In re Adoption/ Guardi anship Nos.
CAA92- 10852 & CAA92-10853, 103 Md. App. 1, 12 (1994) ("This right
is in the nature of a liberty interest that has |ong been
recognized and protected under the state and federal
constitutions.”). In In re Adoption/ Guardi anship No. 10941, the
Court of Appeals quoted with approval from Justice Blackmun's

dissent in Lassiter v. Departnent of Social Servs., 452 U S. 18

(1981):
At stake here is "the interest of a parent in
t he conpani onshi p, care, cust ody, and
managenent of his or her children.” Thi s
i nterest occupies a unique place in our |egal
culture, given the centrality of famly life
as the focus for personal meani ng and
responsibility. "[Far] nore precious :
than property rights,"” parental rights have
been deened to be anbng those "essential to
the orderly pursuit of happiness by free nmen .

| d. at 38 (citations omtted), guot ed in In re

Adoption/ Guardi anship No. 10941, 335 Md. at 113. See also In re
Adopt i on/ Guardi anshi p No. 93321055/ CAD, 344 MJ. 458, 491 (1997); In
re: Matthew R, M. App. __, No. 846, Sept. Term 1996, slip
op. at 21-22 (filed Feb. 6, 1997); Coffey v. Dep't of Social

Servs., 41 M. App. 340, 357 (1979).
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Concerning the rights of parents to nmake inportant decisions

for their children, the Suprene Court has said:

It is cardinal with us that the custody, care

and nurture of the child reside first in the

parents, whose primary function and freedom

i nclude preparation for obligations the state

can neither supply nor hinder. And it is in

recognition of this that [our] decisions have

respected the private realm of famly life

whi ch the state cannot enter.
Prince, 321 U S. at 166 (citation omtted). See also Ellen
Canacakos, Joint CQustody as a Fundanental Right, in JanNr CUSTODY AND
SHARED PARENTING 223, 226 (Jay Fol berg, ed. 1984) (characterizing the
right of parental autonony as "the right to participate in the
basi c decisions that affect the |ife, future, and welfare of one's
children."). "Qur jurisprudence historically has reflected Western
civilization concepts of the famly as a unit wth broad parental
authority over mmnor children.” Parham 442 U. S. at 602. A
parent's Fourteenth Amendnent liberty interest in raising his or
her children as she sees fit, w thout undue interference by the
State, has long been a facet of that private realm of famly
affairs over which the Suprene Court has draped a cloak of
constitutional protection. ML.B., 1996 Lexis at 29.

The Court has uphel d parental authority to have their children

taught in | anguages other than English. Myer, 262 U S 399. It
has sustained parents' authority to provide religious wth secul ar

school i ng agai nst State requirenents of public school attendance.

Pierce, 268 U S. at 534-35. It has affirned a parental I|iberty
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interest in encouraging and guiding their children's religious
bel i ef s. Conmpare Prince, 321 U S. at 165-66 (upholding, in the
face of this parental right, a State law restricting child |abor)
with Yoder, 406 U S. at 235-36 (overturning a mandatory schooling
law in the face of Amsh clains of parental authority and religi ous
liberty).” See also id. at 233 (declaring Pierce a "charter of the
rights of parents to direct the religious upbringing of their
children."). The Court has recogni zed the parental authority over
children even as it upheld a State lawlimting the availability of
sex materials to mnors, Gnsberg v. New York, 390 U. S. 629 (1968),
and even as it invalidated a law requiring a mnor to get her
parent's consent for an abortion during the first trinmester of
pregnancy. Planned Parenthood of Central Mssouri v. Danforth, 428
U.S. 52 (1976).

The Suprene Court has enphasized, however, that "rights of
parent hood are [not] beyond limtation," Prince, 321 U S. at 166,
and that the "state has a wi de range of power for limting parental
freedom and authority in things affecting a child' s welfare .

ld. at 167. Thus, a parent's right to direct his or her
child' s upbringing is not absolute. Rather, Due Process analysis
requires the delicate balancing of all of the conpeting interests
involved in the litigation. See, e.g., Cty of Akron v. Akron

Center for Reproductive Health, 462 U.S. 416, 427 (1983) (bal ancing

! In Prince, the child was being raised by her aunt.
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individual's rights against the State's interest in regulating
abortion); Yoder, 406 U.S. at 221 (balancing individual religious
freedom and parental autonony against the State's interest in
preparing citizens to be self-reliant participants in society). In
t he context of nost famly |aw di sputes over children, the State's
interest is to protect the child s best interests as parens patri ae
—a derivation of the State's interest in protecting the health,
safety, and welfare of its citizenry. See e.g., Santosky, 455 U S
at 766; Judith L. Shandling, Note, The Constitutional Constraints
on Grandparents' Visitation Statutes, 86 Couv L. Rev. 118, 129
(1986) ("The state's power to intervene . . . is derived fromits
parens patriae power, which allows the state to act when the
wel fare of an individual who |acks the capacity to protect her own
best interests . . . is at stake.").

The inportance of those State interests that successfully
override parental autonony in raising children is determned by the
nature of the individual liberty interests upon which the State
| aws or regulations inpinge. A regulation or law significantly
curtailing a fundanmental right nust undergo strict scrutiny —it
must be narrowy tailored to serve a conpelling public interest.
Roe, 410 U. S. at 155. Restrictions wupon rights not deened
fundanental need only be rationally related to sone purpose within
the conpetency of the State. See Yoder, 406 U. S. at 233. Finally,

there are those restrictions upon rights deened "substantial,"”
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t hough not fundanmental, that mnust wundergo internediate-I|eve
scrutiny —governnental interference is sanctioned only when the
interference is supported by a substantial governnental interest.
See Plyler v. Doe, 457 U.S. 202, 217-18 (1982); Halderman v.
Pennhurst State Sch. & Hosp., 707 F.2d 702, 709 (3d Gr. 1983).

As noted above, the State's interest in all custody, adoption,
and visitation disputes is to protect the best interests of the
child caught in the mddle of the fight. The Court of Appeals has
often reaffirmed that this interest takes precedence over the
fundanental right of a parent to raise his or her child. See In re
Adopti on/ Guardi anship No. 10941, 335 M. at 113 ("We have nade
clear . . . that the controlling factor in adoption and custody
cases is not the natural parent's interest in raising the child,
but rather what best serves the interest of the child."). See also
Beckman, 337 Mid. at 703 n.7 (visitation and custody determ nations
are governed by the "sane principles," as visitation is considered
to be a formof tenporary custody). The courts have said tine and
again that the best interest standard is dispositive in custody
awar ds. See Taylor v. Taylor, 306 M. 290, 303 (1986) (best
interest of the child standard is of "paranount concern” in any
custody case); Wagner, 109 M. App. at 38. In the context of
adoption cases, the Court of Appeals has | abel ed "conpelling" the
State's interest in securing permanent homes for children placed

into its custody because of an inability or unwillingness of their
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parents to care for themproperly. 1In re Adoption/ Guardi anship No.
93321055/ CAD, 344 M. at 492, 495. Thus, we have no difficulty
classifying the "best interests of the child" standard in
visitation rights disputes as a conpelling State interest.

The other side of the coinis, of course, the character of the
opposi ng parental interest. The right of a parent to retain the
care, custody, and nmanagenent of his or her child is indeed
f undanment al . Id. at 491; In re Matthew R, No. 846 at 21-22
Thus, the right cannot be taken away w thout clear justification.
See In re Adoption/CGuardianship No. 10941, 335 M. at 112.
Neverthel ess, we are uncertain as to the character of the parental
right at stake when the issue involves visitation rights rather
than custody or the termnation of parental rights. In visitation
di sputes, the right at stake is not that of the parent to raise the
child vel non, but to raise the child entirely as he or she w shes
—to direct the child' s upbringing conpletely. As one comment at or
phrased it:

Since the rights protected are rights to
control or at |least participate in certain
deci sions affecting one's children, the rights
may properly be regarded as part of a person's
autonony —the right to participate in the
control of inportant parts of one's destiny
t hrough one's own choices. The right of
famly autonony is thus a right of individual
par ent al aut onony.

Canacakos, supra, at 231. It has been suggested that the

di stinction between the rights at stake in visitation di sputes and
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those at stake in custody or term nation proceedi ngs bear directly
on the character of the liberty interest. See Hal derman, 707 F.2d
708-09 (arguing that Parham indicates that the parental right to
have child voluntarily commtted is not fundanental). But see
M chael v. Hertzler, 900 P.2d 1144, 1147 (Wo. 1995) (holding the
right to direct the association of the famly a fundanental
right).®

We need not decide today the strength of the parental liberty
interest at stake here; the particular circunstances of this case
do not require it. W w |l assume, arguendo, that appellant's
liberty interest in directing the tinmes her daughter will visit

wi th her grandparents is a fundamental right. Neverthel ess, even

8 The M chael Court noted that the right to associate with
one's famly was a fundanental right under the Womng
constitution. Mchael, 900 P.2d at 1149. The rights at issue in
grandparent visitation have been described as both the right of
parents to direct the wupbringing of their children, and the
conpeting rights of parents and grandparents to "define" the famly
—to "associate."” See Shandling, supra, at 129. This definitional
interest was at stake in More:

[ T]he prom nence of other than nuclear
famlies anmong ethnic and racial mnority
groups, including our black citizens, surely
denonstrates that the "extended famly"
pattern remains a vital tenet of our society.
It suffices that in prohibiting this pattern
of famly living as a neans of achieving its
obj ectives, appellee city has chosen a device
that deeply intrudes into famly associ ati onal
rights that historically have been central,
and today remain central, to a large
proportion of our popul ation.

Moore, 431 U S. at 510 (Brennan, J., concurring).
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when the individual liberty interest at stake is fundanental,
strict scrutiny may not be appropriate. W hold that it is not
appropriate here and, for reasons explained infra, we wll apply a
rational relationship test to the court's application of the

statute.?®

When choosing the analytical framework for each case, the
degree of State infringenment upon a fundanental right is inportant
and, in many cases, dispositive. In her dissent in Gty of Akron,
Justice O Connor enphasi zed the inportance of this consideration

[ Not every regulation the State inposes nust

be neasured against the State's conpelling
interests and exam ned with strict scrutiny .

The requirenent that state interference
"infringe substantially" or "heavily burden" a
right before heightened scrutiny is applied is

not novel in our fundanmental -rights
jurisprudence, or restricted to the abortion
cont ext . In San Antonio |ndependent Schoo

District v. Rodriguez, 411 US. 1, 37-38
(1973), we observed that we apply "strict
judicial scrutiny" only when |egislation my

be said to have " deprived,' “infringed,' or
“interfered” with the free exercise of sone
such fundanental right or liberty." If the

i npact of the regulation does not rise to the
| evel appropriate for our strict scrutiny,
then our inquiry is limted to whether the
state |l aw bears "sone rational relationship to

° Qur adoption of mninmm scrutiny as the appropriate
standard for constitutional review elimnates any need to decide
the character of the parental right.
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legitimate state purposes.” 1d. at 40. Even
in the First Amendnent context, we have
required in sone circunstances that state | aws
"infringe substantially" on protected conduct,
G bson v. Florida Legislative Investigation
Commttee, 372 U.S. 539, 545 (1963), or that
there be "a significant encroachnent upon
personal liberty," Bates v. Cty of Little
Rock, 361 U.S. 516, 524 (1960).

City of Akron, 462 U S. at 461-62. See also Pl anned Parenthood,
505 U.S. at 876 (plurality opinion) (applying undue burden test to
determne constitutionality of State infringenment on wonen's right
to an abortion); Whbster v. Reproductive Health Servs., 492 U S
490, 509 (1989) (holding State's refusal to fund abortions does not
unduly burden wonen's right to have abortions). In an earlier
case, the Court had stated:

By reaffirmng the fundanental character of

the right to marry, we do not nean to suggest

that every state regulation which relates in

any way to the incidents of or prerequisites

for marriage nust be subjected to rigorous

scrutiny. To the contrary, reasonabl e

regul ati ons t hat do not significantly

interfere with decisions to enter into the

marital relationship may legitimately be

i nposed.
Zabl ocki, 434 U.S. at 386.

Not wi t hst anding that visitation may be characterized as a form
of "tenporary custody," see Beckman, 337 Ml. at 703 n.7, the
respective proceedings for termnation of parental rights/adoption,
custody, and visitation vary greatly in their degree of

i ntrusiveness upon the liberty interests of the parents invol ved.

"When the State initiates a parental rights term nation proceedi ng,
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nmerely to infringe that fundanental |iberty interest,

it." Santosky, 455 U S. at 759. Regar di ng adopti on

decrees, the Court of Appeals has said:

[ Al doption decrees cut the child off fromthe
natural parent, who is made a | egal stranger
to his offspring. The consequences of this
drastic and permanent severing of t he
st rongest and basic natural ties and
rel ationships has led the Legislature and this
Court to nmake sure, as far as possible, that
adoption shall not be granted over parental
objection wunless that course <clearly is
justified. The welfare and best interests of
the child nust be weighed with great care
against every just claim of an objecting
par ent .

VWl ker v. Gardner, 221 M. 280, 284 (1960).

Cust ody determ nations, on the other hand, are | ess intrusive

of parental

pr oceedi ngs,

rights than adoption or term nation of parental

as the Suprene Court recently noted in ML.B.

[We have repeatedly noticed what sets
parental status term nation decrees apart from

di

other donestic relations matters such as
vorce, paternity, and child custody. To

recapitulate, termnation decrees "work a
uni que kind of deprivation.” In contrast to
matters nodifiable at the parties' wll or
based on changed circunstances, termnation
adj udi cations involve the awesone authority of
the State "to destroy permanently all |egal
recognition of the parental relationship."
CQur Lassiter and Sant osky deci si ons,
recogni zing that parental term nation decrees
are anong the nost severe forns of state
action, have not served as precedent in other
ar eas.

ML.B., 1996 U S. Lexis at 48 (citations omtted).

hol di ng part

rights

Finally, in

a

icularly pertinent to the case sub judice, the Court of
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Appeal s has noted that visitation disputes are less intrusive than
cust ody di sput es:
Custody disputes and visitation disputes
should be neasured by their respective
standards. Visitation is a considerably |ess
wei ghty matter than outright custody of a
child, and does not demand the enhanced
protections . . . that attend custody awards.
Fai r banks, 330 Md. at 48. Thus, the Court reasoned, grandparents
need denonstrate no "exceptional circunstances” in order to wn
visitation rights, as they nust to gain permanent custody of a
gr andchi | d. Id. The level of the infringenment on the parenta
right at stake depends on the particular type of proceeding and, in
its turn, affects the protection constitutionally due the parents.
An exam nation of the infringenent on appellant's rights in
the case sub judice persuades us that the application of the
statute should not undergo strict constitutional scrutiny,
particularly given the circunstances under which appellant asserts
her parental rights. W note first that several States have
considered the constitutionality of their respective grandparent
visitation statutes. O those State courts that have, several have
characterized these statutes as mnimal infringenents upon the
parents' |liberty interest in raising their children wthout
excessive governnment interference. See, e.g., Canpbell .
Canmpbel I, 896 P.2d 635, 642 (Uah C. App. 1995); Roberts v. Ward,
493 A . 2d 478, 482 (N H 1985); Herndon v. Tuhey, 857 S.W2d 203,

209 (Mo. 1993) (declaring visitation rights by grandparents to be
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"l ess than a substantial encroachnment on a famly."); King v. King,
828 S.wW2d 630, 632 (Ky.), cert. denied, 506 U.S 941 (1992)
(grandparent visitation does not "go too far in intruding into the
fundanmental rights of the parents.”); RT. & MT. v. J.E. & L. E.
650 A.2d 13, 14 (N.J. Super. C. Ch. Div. 1994). See al so Brooks
v. Parkerson, 454 S E 2d 769, 779 (Ga. 1995) (Benham J.,
di ssenti ng). Consequently, these States have tended to apply
rational basis reviewto the grandparent visitation statutes. See,
e.g., Canpbell, 896 P.2d at 644 (statute "rationally related to
furthering a legitinmate state interest."); Herndon, 857 S.W2d at
208-09 (citing Akron, 462 U S. at 461-63); King, 828 S.W2d at 632.
But see Mchael, 900 P.2d at 1150-51 (applying strict scrutiny
test; statute was narrowy drawn in furtherance of conpelling State
interest in protecting child' s best interests). See also
Shandl i ng, supra, at 129 (advocating strict scrutiny test).

In all of the cases we have reviewed, the challenge was to the
constitutionality of allow ng the grandparents to petition for, and
the court to grant, visitation rights ab initio. Because
appel lant, by not challenging the application of F.L. 8§ 9-102
surrenders voluntarily her liberty interest in being free to deny
grandparental visitation, the intrusion upon her parental autonony
to which she objects is |l ess severe than in the cases cited supra.
Although a court's inposition of a particular schedule of

visitation does present sonme intrusion upon her right to raise her
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child as she sees fit, it intrudes upon a very small fraction of
that autonony; and it certainly does not intrude to the sane extent
as the decision to override parental objection to any visitation.
The sumof a child's |ife is conposed of nore than the tinme spent
with his or her grandparents. And in this case, appellant
essentially objects only to the grant of overnight visitation
rights, as opposed to daytinme visitation only. | ndeed, an
intrusion into parental autonony is present —but it is relatively
smal | conpared to that suffered by the unsuccessful appellants in
Canmpbel I, Roberts, Herndon, and King. Strict scrutiny is therefore
not appropriate. Qur examnation of the relevant case |aw
convinces us to apply a rational basis test to this particular

i ntrusion. 1

Because appel | ant concedes that the Master could have ordered
some form of grandparent visitation, we wll assunme that F.L. § 9-
102 is facially constitutional. Appellant frames her argunent as
a challenge to the application of the statute, not its validity.

The Mast er and the circuit court, she cont ends, wer e

10 Because appellant does not challenge the facial
constitutionality of F.L. 8 9-102, we |eave open the question of
whet her the rational basis test applies to the General Assenbly's
enactnment of F.L. 8§ 9-102, noting only that the investiture of
visitation rights would seemto intrude sonewhat nore severely upon
parental autonony than does setting a schedule of visitation.
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constitutionally obligated to presune that her proposed schedul e of
visitation is in Destiny's best interests. This presunption nust
stand, appellant concludes, if appellees do not present sone
evidence that the schedule would be harnful to or neglectful of
Destiny's best interests.

The statute itself contains no | anguage expressly mandati ng
such a presunption. A review of the available legislative history
i kewi se reveals no intent to presune a custodial parent's w shes
on visitation schedules to be in the best interests of the child.
Neverthel ess, neither the statutory |anguage nor the | egislative
hi story indicates that the General Assenbly intended that such a
presunption not apply. Rat her, the only clear and unequivoca
standard enunciated in the case law, the statute, and the
| egislative history is that the finder of fact nust exercise his or
her discretion for the sole purpose of furthering the best
interests of the child. F.L. 8 9-102(2); Becknman, 337 Md. at 693
("In [deciding whether to award visitation] the court nust focus
exclusively on the welfare and prospects of the child.");
Fai rbanks, 330 MI. at 49 ("The outcone of the grandparents’
petition lies within the sound discretion of the trial court,
gui ded solely by the best interests of the grandchild."). See also
John A Pica, Jr., TESTIMONY ON BEHALF OF HB 1205 BEFORE THE HOUSE JUDI CI ARY
Cow TTEE (March 22, 1979):

I n HB 1205 grandparents are not
automatically deened a group to be considered
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in the awarding of visitation rights. They
are, however, a category that may be
considered for visitation rights. And once
they are considered, they may only be awarded

the rights if it is in the best interest of
the child.

Again, let nme stress M. Chairman that
this legislation is designed to address the
best interest of the child.

Nevert hel ess, recogni zing the dispositive nature of the "best
interests of the child" standard begs the question of what schedul e
of visitation would actually be in the child s best interests. The
statute and case law grant to the trial judge w de discretion to
make this determ nation. Maner, 342 M. at 469; Beckman, 337 M.
at 703 ("As we have said, determ nations concerning visitation are
within the sound discretion of the trial court as it is in the best
position to assess the inport of the particular facts of the case
and to observe the deneanor and credibility of the w tnesses.").
We nust determne, therefore, if the Master abused her discretion
in not applying a presunption in favor of appellant's schedul e of
visitation. See Maner, 342 MI. at 469; Petrini v. Petrini, 336 M.
453, 470 (1994).

For purposes of our analysis, we wll assune, arguendo, that
the statute does not require this presunption, but |eaves the
matter entirely to the trial judge's discretion. Appel lant's

chal l enge, therefore, would be to the constitutionality of the
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Statute —a statute that does not mandate a presunption in favor of
the parent's schedule of visitation. Qur characterization of the
statute in this manner facilitates constitutional analysis; of
course, we presune that the legislature intended the statute to be
constitutionally sound, and we will interpret the statute in such
a way as to save it from constitutional infirmty, if our
interpretation does not distort the meaning of the statute's plain
| anguage. See Tidewater/Havre de Gace, Inc. v. Havre de G ace,

337 Md. 338, 352 (1995).

IV

The Suprene Court has placed its inprimatur on the presunption
that parents act in the best interests of their children. I n
Parham the parents of a mnor child wanted the child commtted to
a State nental hospital. The Court balanced the three interests
involved —the parents' interest in their autonony to rear the
child, the child s interest in not being confined unnecessarily for
medi cal treatment, and the State's interest both in confining the
use of its nmental health facilities to those in genuine need, and
in not inposing significant obstacles to those who need nedica
treat ment. The Court noted that in nost cases, "the child's
interest is inextricably linked with the parents' interest in and

obligation for the welfare and health of the child . . . ."
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Parham 442 U.S. at 600. Explaining the basis for this concl usion,
the Court stated:

The law s concept of the famly rests on a

presunption that parents possess what a child

lacks in maturity, experience, and capacity

for judgnent required for making life's

difficult decisions. More inportantly,

historically it has recognized that natura

bonds of affection |lead parents to act in the
best interests of their children.

ld. at 602 (enphasis added). The Court concl uded:

In defining the respective rights and
prerogatives of the child and parent in the
voluntary conmm tnment setting, we concl ude that
our precedents permt the parents to retain a
substantial, if not the domnant, role in the
decision, absent a finding of neglect or
abuse, and that the traditional presunption
that the parents act in the best interests of
their child should apply.

|d. at 604 (enphasis added).

W note, however, that Parham although it inposed a
presunption in favor of the parent's wi shes for his or her child,
is not controlling in the case sub judice. First, the Court at
that point in the case was bal ancing the rights of the parents to
raise their child as they see fit with the rights of the child in
not being unnecessarily conmtted. Wen it factored in the rights
of the State — both as parens patriae and as a sovereign wth
l[imted resources —the Court found that a proper balance is struck

between all conpeting interests when a "neutral fact[]finder"

determnes that the statutory requirenents for admssion to a



- 27 -
mental hospital are satisfied. 1d. at 606. Thus, in the analysis
that led it to the presunption that parents act in their children's
best interests, the Parham Court was not considering the State's
concurrent interest in protecting the health and welfare of the
child, as we nust.

Nevert hel ess, al though Parham does not dictate the outcone of
the case sub judice, the presunption enunciated within — that
parents are presuned to act in their children's best interests —
inforns all analyses involving parental autonony and the effect
parents' w shes should have on the future of their children. 1In
fact, recognizing that "natural bonds of affection |ead parents to
act in the best interests of their children,” id. at 602, Mryl and
has adopted, in termnation of parental rights, adoption, and
custody proceedings, a prim facie presunption that a child's
wel fare will be best served in the care and custody of its parents
rather than in the custody of others. In re Adoption/ Guardi anship
No. 10941, 335 Md. at 114 n.10; Sider v. Sider, 334 M. 512, 530
(1994); Ross v. Hoffman, 280 Md. 172, 178-79 (1977); Ross v. Pick,
199 Md. 341, 351 (1952); Tedesco v. Tedesco, 111 Md. App. 648, 656
(1996). That presunption is overcone if opposing parties show that
the natural parent is unfit to have custody, or exceptional
circunstances nake parental custody detrinental to the best
interests of the child. Sider, 334 Ml. at 530-31; Tedesco, 111 M.

App. at 657. As a result of the presunption's operation in custody
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di sputes, a court will inquire into the best interests of the child
only when evidence attesting to a parent's lack of fitness or to
exceptional circunstances injurious to the child has been
present ed. ld. at 657. Thus, in one instance, the Court of
Appeals ruled that the trial court abused its discretion when it
denied a paternity petition w thout even considering the biol ogical
father. Sider, 334 Ml. at 534.

Al t hough we recogni ze the common roots of the presunption that
applies to custody/adoption disputes and the presunption that we
announce today in grandparent visitation disputes, let it be
absolutely clear that the two presunptions are not of equal
st rengt h. In custody and adoption proceedings, stripping the
natural parents of custody or parental rights requires proof of
parental unfitness or exceptional circunstances that justify
overriding parental rights. Sider, 334 Md. at 530-31. The Court
of Appeal s, however, has expressly disavowed any requirenment that
grandparents have to prove the existence of "exceptiona
circunstances” in order to win visitation rights. Fairbanks, 330
Md. at 48. Disapproving our dictumin Skeens v. Paterno, 60 M.
App. 48, 61 (1984), in which we suggested that grandparent
visitation, like custody, may have to be based on exceptiona
circunst ances, the Court of Appeals stated:

Custody disputes and visitation disputes
should be neasured by their respective

standards. Visitation is a considerably |ess
wei ghty matter than outright custody of a
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child, and does not demand the enhanced

protections, enbodied in the exceptiona

ci rcunstances test, that attend custody

awar ds.
Fai r banks, 330 M. at 48. Thus, a court may award visitation
rights to grandparents over the parents' objections even in the
absence of exceptional circunstances. |d.

As Fairbanks suggests, the abrogation of the exceptional
circunstances requirenent in grandparent visitation matters results
from the fundanental difference between custody disputes and
visitation disputes. The propriety of a legal presunption in
famly disputes over children depends on the procedural steps
necessary to protect constitutionally the interests involved —the
child's, the State's, and the parents' interests. The maxi mthat
parents are presuned to act in their children's best interests,
Parham 442 U.S. at 604, remains undisturbed in the abstract; but
the manner in which this maxim finds expression in our |ega
process w |l depend upon the caliber of the rights involved in each
type of dispute and of the relative danger to those rights.

In custody and adoption disputes, the infringenent upon
parental rights to raise their children, protected by the
Fourteenth Amendnent, is trenmendous; indeed, it is often fatal to
those interests. See Walker, 221 Ml. at 284 ("[A] doption decrees
cut the child off from the natural parent, who is nade a |ega
stranger to his offspring."). This danger is reflected in the

requirenent that a child' s interests are strongly presuned best
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served in the care of the natural parents, and this strong
presunption is only rebutted by a finding of parental unfitness or
exceptional circunstances justifying custody or adoption in a third
party. Sider, 334 M. at 530-31; Tedesco, 111 M. App. at 657

These are the "enhanced protections” of which the Court of Appeals
spoke in Fairbanks. Fairbanks, 330 Ml. at 48. Even here, however,
the primary goal is to protect the best interests of the child, not
the parent. See In re Adoption/ Guardi anship No. 10941, 335 M. at
113 ("[T] he controlling factor in adoption and custody cases is .

what best serves the interest of the child.").

In the case of grandparent visitation disputes, as Fairbanks
hel d, the lesser intrusion on parental rights abrogates the need
for a strong presunption best suited for a strict scrutiny
anal ysis. As we have di scussed supra, especially when the parent,
as here, does not challenge the constitutionality of the statute
per se, but only challenges the details of its application,
parental rights are adequately protected by an inquiry into whether
the lawis rationally related to a legitimate governnent interest.
Neverthel ess, we say again, the maxim remains — parents are
presunmed to act in the best interests of their children. Parham
442 U.S. at 604. No level of constitutional scrutiny will alter
that maxim the level of scrutiny will only determ ne whether a
court nust apply the maxim as a legal presunption in its

del i ber ati ons.
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V

We need not decide whether F.L. 8 9-102 is constitutional on
its face. As noted supra, we are presented with a different issue:
assum ng the constitutionality of ordering grandparent visitation
ab initio, does the constitution require a trial court to apply a
rebuttable presunption that a parent's proposed schedule of
visitation is in his or her child s best interests? That is, is a
statute that does not require such a presunption (as we presune
arguendo that this one does not) rationally related to the State's
interest in protecting the welfare of its children by fostering
beneficial relationships between grandparents and grandchil dren?

We hold that it is not rationally related. It is true that a
parent's proposed schedule of visitation in a given instance may
not be in the child s best interests. In these cases, the
chancellor has the discretion to determne that the evidence
presented indicates that the child' s interests would be better
served by a schedule of visitation different than that proposed by
the parent. Nevertheless, as the Suprene Court stated in Parham

[t] hat sone parents may at tines be acting
against the interests of their children

creates a basis for caution, but is hardly a
reason to discard whol esale those pages of
human experience that teach that parents
generally do act in the child s Dbest
i nterests. The stati st noti on t hat
governnental power should supercede parental
authority in all cases because sonme parents

abuse and neglect children is repugnant to
Anerican tradition.
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Parham 442 U.S. at 602-03 (citations omtted).

W can see no reasonable relationship between allowing a
Master or trial court conpletely to ignore the views of the parent
on what schedule is in his or her child s best interests, and the
State's purpose at stake —fostering neani ngful rel ations between
t he grandparents and grandchild when the child will benefit from
that. It is conceded, after all, that the grandparents wll have
visitation rights; thus, nuch of the purpose of the grandparent
visitation statute is served. If a parent is obstinate or
unreasonable in his or her proposal for visitation tinmes, so that
t he proposal will not be in the child s best interests, then the
court is free to exercise its discretion and override the parent's
wi shes on the matter. To ignore the parent's proposal entirely,
however, serves no rational purpose and furthers no State interest,
no matter how conpelling. As the Suprene Court stated in Parham
"the traditional presunption that the parents act in the best
interests of their child should apply." Parham 442 U.S. at 604.1

This maxi m seens particularly appropriate in a situation |like the

11 The Court in Parham said that the presunption could be
rebutted by a "finding of neglect or abuse.”™ I1d. The |anguage
used by the Court in this case resulted from the voluntary
commtnment setting. W w sh to be clear that grandparents need not
present evidence that a parent's proposed schedule of visitation
woul d physically or psychologically "neglect"” or "abuse" their
grandchild in order to override the parent's schedul e. Rat her
"[t]he grandchild s best interest is paranount." Fairbanks, 330
Md. at 49. As discussed infra, the chancellor need only find
evi dence that the parent's proposed schedule of visitation would
not be in the best interests of the child.
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one here, in which a nother testified that overnight visitation was

overly disruptive to her two-year old daughter

\

Qur conclusion is consistent with the decision of the Court of
Appeals in Fairbanks not to require grandparent petitioners to
establish exceptional circunstances justifying visitation. As
noted supra, the presunption announced by the Suprene Court —and
whi ch we adopt today —is not as strong as the presunption in favor
of parental custody. Only evidence of parental unfitness or
exceptional circunstances may override parental rights in custody
and adoption cases. Wnter v. Director, Dep't of Welfare, 217 M.
391, 396 (1958). The existence of exceptional circunstances
depends on the facts and circunstances of each case. In re

Adoption/ Guardi anship No. A91-71A, 334 M. 538, 561 (1994).

An exanpl e of the type of behavior or situation found rel evant
to the existence of "exceptional circunstances"” is the desertion by
a father of the nother during pregnancy w thout regard for her
prenatal care or concern, coupled with the extrene instability of
the father. |Id. at 563-64. Even so, the Court noted, "The nere
presence of any of these factors may not warrant a finding of
exceptional circunstances justifying the term nation of parental

rights . . . ." 1d. at 564. Exceptional circunstances have been
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found to exist and to justify awarding custody of a child to her
mat er nal grandparents when the eight-year-old child had lived with
her grandparents since the age of four nonths and was receiving the
care and affection of a nother fromher grandnother. Piotrowski v.
State, 179 M. 377, 383 (1941). In Ross, the Court of Appeals
not ed:
The factors which emerge from our prior

deci sions which may be of probative value in

determning the existence of exceptiona

ci rcunstances include the length of tinme the

child has been away from the biol ogical

parent, the age of the child when care was

assuned by the third party, the possible

enoti onal effect on the child of a change in

custody, the period of tine which elapsed

before the parent sought to reclaimthe child,

the nature and strength of the ties between

the child and the third party custodian, the

intensity and genuineness of the parent's

desire to have the child, the stability and

certainty as to the child s future in the

custody of the parent.

Ross, 280 Md. at 191.

Wen the Court of Appeals in Fairbanks rejected any need for
exceptional circunstances justifying grandparental visitation, its
decision rested upon the mnimal intrusion into parental rights
that visitation awards pose. That decision does not affect our
conclusion in this case, for the presunption mndated by the
Fourteenth Amendment —that a parent's schedule of visitationis in
the child s best interests —fully reflects this | esser intrusion
upon parental rights. |In other words, this presunption is weaker

than the presunption that operates in custody or adoption disputes,
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and a grandparent need not present "exceptional circunstances"” to
rebut it. Although little case | aw exists to denonstrate the "Il ow
end" of what may constitute exceptional circunstances, the Court
has noted that any of the Ross factors, taken alone, may not
suffice. In re Adoption/ Guardi anship No. A91-71A, 334 Ml. at 564.
As the | egal idiomsuggests, the circunstances, in the mnd of a
rational trier of fact, nust truly be "exceptional" to justify
stripping a parent of custody or parental rights. See McOary v.
Follett, 226 MJ. 436, 442 (1961) (despite a conviction for striking
child, the record was "barren of any showing of wunusual or
exceptional circunstances" that would justify stripping the father
of custody). In the context of visitation proceedings, the
presunption in favor of a parent's proposed schedul e of visitation
may be overconme by evidence that, in the mnd of the chancell or
indicates that the schedule would not be in the child s best
interests. Exceptional circunmstances need not be shown. Yet the
anal ysis nust begin with the parent's proposed schedul e.

In addition, we do not intend to extend the presunption in
favor of a parent's schedule of visitation to the initial decision
of whether to vest grandparents with visitation rights at all
Unlike the situation in the case at bar, the decision to grant
grandparent visitation ab initio, wthout applying a presunption in
favor of a parent's objections, is —assumng mniml scrutiny

applies to the initial award of visitation rights —rationally



- 36 -
related to the State's interest 1in fostering beneficial
grandparent-grandchild rel ationshi ps. !? In Fairbanks, t he
grandparents brought an action under F.L. 8§ 9-102 because the
father would not voluntarily expand the tinme that the children
m ght spend with them they wanted enforceable visitation rights of
their own. Fai r banks, 330 M. at 43. The father opposed the
petition entirely, claimng that the maternal grandparents enjoyed
anpl e access to the children when they were with their nother. 1d.
Thus, the Court of Appeals held that exceptional circunstances were
not required in order to vest grandparents wth enforceable
visitation rights, as opposed to relying upon the goodw Il of the
parents. See id. at 48-49.

We do not read Fairbanks as speaking to the process to be used
in deciding upon the anmpunt or kind of visitation, but to the
process to be used in cases when the parents object to any award of
visitation rights. |In cases when any court-ordered visitation is
opposed by one or both parents, dispensing with a presunption in
favor of the parents' wi shes is constitutionally valid as a nmeans
of protecting the welfare of the child. In sone of these cases, as

i n Fairbanks, the parent's objection is not to the child spending

12 Al t hough we do not decide the constitutional validity of
F.L. 8 9-102, Fairbanks's abrogation of the grandparents’ need to
denonstrate exceptional circunstances strongly suggests either that
the parental right involved is not fundanental, or that the
statute, as applied in Fairbanks, serves a conpelling State
interest that overrides any fundamental parental right.
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time with grandparents, but to grandparents having an enforceabl e
right to spend tinme with their grandchildren. Thi s objection
col | apses under its weight, for its premse is that parents should
have unfettered discretion to deci de whether their children should
spend any tine at all with their grandparents, and if so, how nuch.
Thus, as the legislature may not substantially encroach upon this
parental discretion in a rational manner, this is really no
objection at all. The issue has already been deci ded, so to speak,
and di spensing with a presunption in favor of the parents' w shes
not to order visitation vel non is constitutional.?®

Yet we repeat —when the parents agree to sone formof court-
ordered visitation, differing only as to the anmount and kind of
visitation that woul d be appropriate, then the |egislative purpose
is not served at all by disregarding the traditional presunption
that parents act in the best interests of their children. There is
no reasonable link. |If any doubt remains, the ability of a court
to override a parent's proposed schedule of visitation (if
necessary to protect the child) renders irrational the abrogation

of this tinme-honored presunption.

VI

13 In those cases where the parents cut off all visitation
to one or nore grandparents, pronpting a F.L. 8 9-102 action, the
objection likewwse is to the vesting of enforceable visitation
rights per se, and the abrogation of any presunption in favor of
the parents is constitutional.
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In exercising its discretion under F.L. 8§ 9-102 to award
reasonabl e visitation rights, a court nust exclusively consider the
best interests of the child. See Fairbanks, 330 M. at 49.
Nevert hel ess, we hold that a natural parent's proposed schedul e of
visitation is entitled to a presunption that it is in the best
interests of the child. Effectively, our ruling is very
deferential to the chancellor's discretion. But proper regard for
a parent's constitutional rights requires that the burden to
produce testinony or other evidence discrediting a parent's
proposed visitation schedule be placed upon the grandparents who
petition for vested visitation rights. Sinply to ignore a parent's
wi shes regarding the tinme his or her child should spend outside the
famly hone, and outside of his or her imredi ate care and cust ody,
is to tranple inproperly on the parent's liberty interest in
directing the upbringing of his or her child. Neverthel ess, in
light of the State's conpelling interest in protecting the child's
wel fare and the mniml severity of the intrusion upon parenta
rights, the presunption in favor of appellant's schedule may be
rebutted by affirmative evidence that the schedule would be
detrimental to the child' s best interests. By way of illustration,
not limtation, the chancellor may consider testinony by the
parents and grandparents, the child' s reactions to the |ack of
overnight visitation, the extent of previous visitation, and, in

appropriate cases, the child s own wishes. W remand to the Master
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so that appellant nmay present a proposed schedule of visitation,
and appellees may present any evidence or testinony that may
i ndi cate that appellant's schedule would not be in Destiny's best

i nterests.

B

As appellant herself aptly notes, "The court's job is not to
evaluate the nerits of the underlying dispute between the parties
to a grandparent visitation proceeding, pick a winner and award the
child accordingly.” Rather, the focus of all visitation matters is
the best interests of the child. To that end, we wll not address
appellant's argunent that the Master abused her discretion in
"ignoring" evidence that overnight visitation was harnful to
Destiny. We will sinply remand to the chancellor for an anal ysis

consi stent with our opinion.

C

During the trial, appellant attenpted to testify as to certain
schedul es of visitation that she offered to appell ees both before
and after the conplaint was filed. The Master barred the testinony
as relating to settlenment negotiations. MRYLAND RULE 5-407 (1997)
proscribes the admssion of statements nade in conprom se
negotiations or nediation if the statenents are offered to prove

the validity or invalidity of a civil claimin dispute. Evidence
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of offers made by a party to litigation of conpromse is
inadm ssible as a matter of the public policy, which encourages
settlements of disputed clains. M. RUWE 5-408(a) (1997); Ei senberg
v. Air Conditioning, Inc., 225 Md. 324, 338 (1961). Such offers of
conprom se may, however, be offered for purposes other than to
prove the validity, invalidity, or anmount of the clains at issue in
a case. RuLE 5-408(c).

Appel | ant advances two argunents in favor of the admssibility
of the conprom se offers. First, she clains that appellees waived
any objection to the adm ssibility by thenselves testifying as to
negotiations in My 1995, by testifying to a visit wth their
gr anddaught er on Septenber 18, 1995, and by not objecting to the
introduction of the My 1995 agreenent. Appel lant raises this
argunent for the first time in her reply brief. Therefore, the
argunent is not properly before us on appeal, as appellees had no
chance to address the argunent. Mb. RULE 8-504(a); See Beck v.
Mangel s, 100 MJ. App. 144, 149 (1994). As we stated in Federa
Land Bank, Inc. v. Esham 43 M. App. 446 (1979):

The function of a reply brief is |imted.
The appel l ant has the opportunity and duty to
use the opening salvo of his original brief to
state and argue clearly each point of his
appeal . . . To allow new issues or clains to
be injected into the appeal by a reply brief
woul d work a fundanmental injustice upon the
appel | ee, who would then have no opportunity
to respond in witing to the new questions
rai sed by the appellant. Due process requires

that all parties have an opportunity to reply
to new i ssues asserted against them.
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ld. at 459. Although, in Federal Land Bank, we interpreted the
predecessor of RULE 8-504, the changes that were nmade in that rule
do not affect this holding. Moreover, the due process
considerations to which we alluded in Federal Land Bank remain
unal tered despite any changes that could ever be nade to the Rul es.
Therefore, appellant's argunent that appellees had waived any
objection to testinony as to settlenent negotiations is not before
us.

Appel I ant's second argunent posits that the testinony as to
settl ement negotiations was not offered to prove the validity or
invalidity of the claimat issue in the case, which appellant, in
the court below, <claimed was whether her proposed |evel of
visitation would be harnful or neglectful of Destiny. Rat her ,
appel l ant argues, the excluded testinony was offered to rebut
appel l ees' allegations that appellant withheld visitation, a matter
separate fromthe nerits of the proceeding as franmed by appell ant.
If allowed to testify, appellant argues, she would testify that she
of fered through counsel to enter into an interimorder that would
grant the Brownellers visitation every other Sunday from 1:00 p. m
to 6:00 p.m, with exceptions for holidays; that she offered to
receive the Brownellers in Destiny's hone for visitation; and that
she brought Destiny to the Brownellers for a short visit on
Hal | oneen 1995 so that they could see Destiny in her punpkin

cost une. Appel lant clainms that she would also testify that she



- 42 -
drew up the May 1995 agreenent because appellee Ms. Browneller
threatened to sue her for visitation and perhaps custody of Destiny
if she did not give appell ees overnight visitation.

We need not address appellant's argunent, for any error that
the Master commtted was harm ess. The proposed testinony, even if
collateral to the min issue, is irrelevant to appellant's
statenment of the claimat issue in this case —whether appellant's
proposed level of visitation would be harnful or neglectful to
Desti ny.

Appellant offers only one argument for the proffered
testinony's rel evance. She states: "[I]n Maner, [342 MI. at 463],
the Court of Appeals duly took note of the fact that, in the nine
nmont hs between filing the conplaint and the hearing, the parents
permtted the children visitation with the grandparents on five
occasions.” Fromthis, appellant concludes that evidence of post-
conpl ai nt grandparent visitation "appears to be relevant in these
sorts of matters."

We disagree. |In Maner, the appell ees had requested the denial
of the petition for grandparent visitation. | d. Thus, the
frequency of visitation granted by appellees in the absence of a
court order certainly bore directly on the propriety of issuing a
visitation order. In the case sub judice, by contrast, appellant
does not question the propriety of issuing an order. She questions
the amount of visitation ordered by the Master. As appel | ant

admts, the only relevant issue then becones, how nuch visitation
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is best for Destiny? —not whether the Master should w sely have
issued an order at all. 1In this situation, any previous agreenents
or settlenent discussions held by the parties are irrelevant,
except to the extent that the frequency of visitation prior to the
heari ng has had a positive or negative effect on Destiny's well-
being. The Master certainly concluded as nuch when she sai d:
The reality is, | don't really care about

settlenment negotiations . . . And | can't fix

what's al ready happened and been done, okay?

.o Al | care about is, what's the cure

going to be now? . . . And [the settlenent

agreenment is] irrelevant at this point because

it's whatever I'"'mgoing to rule as to what the

parties are supposed to do, not what they had

previously agreed to. The only way that it's

relevant is how it affects the best interest

of the child.
The Master properly excluded circunstances surrounding any

negoti ati ons between the parties.

CONCLUSI ON

On remand, the chancell or has two options —renmand the case to
the Master for further findings of fact and recomendations, or
recei ve de novo evidence directly. See Doser, 106 MI. App. at 359.
Odinarily, it is true, the chancellor has the discretion to review
t he exceptions on the basis of the evidence already in the record.
ld. The presunption we have announced today calls for specific
evidentiary denonstrations by appellees, however, and it would be

unfair to proceed without affording theman opportunity to nmarshall
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evi dence that would rebut the presunption in favor of appellant's
schedul e of visitation.
Regar dl ess of whether the court remands or hears evidence de
novo, the chancellor has the final discretionary authority to
i npl enent a just visitation schedule. In re Adoption/ Guardi anship

No. 11137, 106 Mi. App. 308, 314 (1995).

JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY VACATED,;
CASE REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D BY APPELLEES.



