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This is an appeal from an August 28, 1995 order of the CGrcuit
Court for Montgonmery County granting an insurer's notion for
judgnent in a declaratory relief action filed by an injured third
party. The principle questions presented on this appeal are
restated as foll ows:

| . Should this Court deny the insurer's
nmotion to dismss this appeal ?

1. Do the injured third parties have
standing to file a declaratory judgnent
action directly against the insurer?
I1l1. Did the circuit court correctly determ ne
that the insurer was not obligated to
provide Iliability coverage under the
terms of the CG policy?
V. Didthe circuit court correctly determ ne
that the insurer was not prejudiced by
the insured's failure to notify the
insurer of the claimof the injured third
parties?
To the first, second, and fourth questions, we respond in the
affirmative. To the third question, we respond partially in the
affirmative and partially in the negative. As a result of the
di sposition of these questions, we affirmin part and reverse in
part the judgnent of the circuit court.! Accordingly, the case

shall be remanded to the circuit court for further proceedi ngs.

FACTS

! This Court originally filed its opinion in this appeal on
May 8, 1996. On May 23, 1996, however, appellee filed a notion for
reconsideration with this Court. Upon exam nation of the issues
and argunents raised in appellee's notion, we determ ned that our
May 8, 1996 opinion should be revised in certain respects. This
opinion reflects those revisions.
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Thi s appeal involves a declaratory judgnent action filed by
injured third parties against an insurer for the purpose of
determning the extent of the insurer's obligations under a CGL
policy. Before we present the factual backdrop, we shall introduce
the key players involved to aid in conprehending the interrel ation
of the parties in this case. Beginning with the principal actors,
Wodfin Equities Corporation (Wodfin), Sanuel A Har dage
(Har dage), and Hardage Construction Conpany (HCC) are the injured
parties and appellants. Appel lants constructed a hotel in
Rockville, Maryland, known as the Wodfin Suites Hotel (hotel).
HCC was the general contractor for the project. Harford Mitua
| nsurance Conpany is the insurer and appellee. Appellee issued a
conprehensive general Iliability (CA) policy to its insured,
Deerfield Engineering, Incorporated, (Deerfield Engineering or
insured) — a nechanical subcontractor hired by appellants to
provide all labor and materials and to do all things necessary for
the installation and conpletion of the hotel's heating
ventilation, and air conditioning (HVAC) system The insured' s
owner is Donald Paul gaard. At different points in tinme, the
insured had offices in Austin and Marble Falls, Texas, and in
Rockvill e, Maryl and.

Along with the insured, the Trane Conpany and C i nmat enmaster
were involved in the construction of the hotel. According to
appel l ants, Trane was the manufacturer of the HVAC systens that the

insured installed, and Climatemaster participated in the



- 3 -

manuf acturing of the HVAC units and conponent parts. The renaining
entity is Deerfield, Incorporated —not to be confused with the
insured. The role of Deerfield, Incorporated is pivotal, although
its involvenent is peripheral. Deerfield, Incorporated, is an
el ectrical contracting conpany located in Kingsville, WMaryland.
According to Martin W Lotz, Jr., its President and CEQ, Deerfield,
| ncorporated, is not and never has been insured by appellee.
Furthernore, according to Lotz, Deerfield, Incorporated, was not
involved in any way with the construction of the hotel.

I n January 1990, appellants, by a six-count conplaint, sued
Trane, Cdimtemaster, and Deerfield, Incorporated, in the Crcuit
Court for Montgonmery County, for breach of contract, negligence,
breach of express warranty, breach of inplied warranty, breach of
inplied warranty of fitness for particular purpose, and strict
ltability. (The Trane litigation or Trane suit.) In the caption
of the Trane conplaint, Deerfield, Incorporated, is designated as
an Austin, Texas corporation, and Martin W Lotz, Jr. is designated
as the person to be served with the conplaint at his Kingsville
addr ess.

According to the Trane conplaint, the hotel opened its doors
to the public on February 23, 1988. Appellants alleged that, in
March, 1988, the hotel began to experience problenms with the HVAC
system and that, by June 1989, 130 HVAC units failed at |east
once, and continue to fail. Appel lants claimed that Trane,

Climtemaster, and Deerfield, Incorporated, were responsible for
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the failures in the HVAC system In particular, appellants
asserted that Deerfield, Incorporated, failed to install, service,
and i nspect properly the HVAC systens in the hotel. For exanple,
according to appellants, Deerfield, Incorporated, failed to install
a "suction screen diffuser” and inproperly positioned the
"thernostat sensor bulb" on the units. The conplaint asserts that,
as a result of the conduct of Trane, Cimtenmaster, and Deerfield,
| ncor porated, appellants incurred considerable | osses and expenses,
including the loss of incone from the unavailability of guest
roons, costs associated with the repair and repl acenent of punps in
t he HVAC system consultant fees for conducting tests and providi ng
opinions as to the reasons for the HVAC fail ures, managenent tine
expended with respect to custonmer relations and correcting the
problenms in the HVAC system increased energy costs, |oss of
goodw I I, and attorney's fees and costs related to the Trane
[itigation.

Appel l ants served Lotz with a summons and conplaint for the
Trane litigation. According to Lotz, since Deerfield,
| ncorporated, had nothing to do with the construction of the hotel,
Lotz contacted appellants' attorneys to advise that they had sued
and served the wong conpany. Nonet hel ess, Lotz continued to
receive various pleadings and related |egal docunents for sone
period of tine. Eventual ly, these papers stopped arriving at
Lotz's address, as a result of which Lotz was led to believe that

appel l ants' counsel had corrected their mstake. In addition to
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service upon Lotz, the record indicates that appellants apparently
realized their error and had Paul gaard served. A Septenber 24,
1991 Affidavit of Service of Process (on appellants' counsel's
| etterhead) states that Paulgaard was served with the Trane
l[itigation papers on March 23, 1991. I n depositions, however,
Paul gaard clainmed that he did not learn of the Trane suit unti
1994. At trial, appellants strenuously objected to the Septenber
24, 1991 Affidavit of Service of Process, and took the position
t hat Paul gaard did not know about the Trane suit until 1994. As
shall become nore clear below, it benefited appellants in a
significant way if Paulgaard did not actually learn of the Trane
suit until 1994, because appellee did not learn of the suit until
June 1994 (from appellants' counsel), and clainmed —as a basis for
deni al of coverage —that Paul gaard breached his duty to notify
appel |l ee of the suit since Paul gaard knew about the suit in 1991
but never informed appellee of it at that tinme or at any tine.

In any event, neither the insured, nor Deerfield, Incorporated
(as woul d be expected), answered the Trane conplaint. On March 9,
1992, over two years after the Trane suit was filed, the Cerk of
the circuit court issued a Notice of Default Order to "Deerfield
| ncorporated,” stating "that an Order of Default has been entered
agai nst you in the above entitled case on 3/2/92." On May 8, 1992,
the circuit court conducted an ex parte hearing for the purpose of

determ ning damages against Deerfield, |ncorporated. At the
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conclusion of that hearing, the circuit court entered a default
j udgnment against "Deerfield, Incorporated" for $168, 102. 84.
Two vyears |ater, in My 1994, appel lants allegedly

"di scovered” a Certificate of Insurance (certificate), indicating
t hat appellee had previously issued a CA& policy to the insured.
The insured is identified on the certificate as foll ows:

Deerfiel d Engi neering

Donal d Marvi n Paul gaard

15 Dairyfield Court

Rockvill e, Ml 20852
HCC is designated as the certificate hol der. In addition, the
certificate explicitly states:

THIS CERTIFICATE IS ISSUED AS A MATTER OF

| NFORVATI ON ONLY AND CONFERS NO RI GHTS UPON

THE CERTI FI CATE HOLDER. TH S CERTI FI CATE DOES

NOI' AMEND, EXTEND OR ALTER THE COVERAGE

AFFCRDED BY THE PCLI Cl ES BELOW

Following the "discovery" of the certificate, appellants’

counsel wote a letter to appellee dated June 14, 1994, wherein
appel l ants infornmed appellee of the discovery of the certificate
and its claim against the insured. By that letter, appellants
invited appellee to engage in settlenent discussions and offered to
open its files to appellee. Furthernore, the letter stated that,
if appellee declined to settle the matter, appellants would vacate
the default judgnent for the purpose of attenpting to assess a new
damages anmount in light of the fact that appellants all egedly have
continued to suffer losses fromthe HVAC failures —a course of

action that would purportedly "expose [appellee] to potential

damages of Two MIlion Dollars.” In response, appellee inforned
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appel l ants' counsel, by letter dated June 30, 1994, that "there
will be no coverage available to Deerfield Engineering for this
occurrence. There are a nunber of coverage issues which
contributed to this decision."

Subsequent to that exchange, appellants filed the instant
declaratory judgnment action in the Grcuit Court for Montgonery
County directly against appellee. The declaratory judgnment action
was filed on January 13, 1995 —over two and one-half years after
the date of the default judgnment against "Deerfield, I|ncorporated,"™
over five years after the filing of the Trane suit, and over six
and one-half years after the insured's alleged failures.
Appel lants did not nane, or attenpt to join, the insured as a party
to this declaratory judgnment action. | ndeed, the insured is
noti ceably absent as a party to these proceedi ngs.

In their conplaint for declaratory judgnent, appellants
recited the foregoing facts and set forth the stated danmages. O
particular interest is that appellants identify the insured as
"Deerfield, Incorporated,” and state that they have obtained a
default judgnent against Deerfield, |ncorporated. Finally, the
conplaint requests the circuit court to grant, inter alia, the
following relief: (1) "Declare that coverage be established under™
appellee's CA policy; (2) "Declare that coverage be afforded to
Deerfield under"” appellee's CA policy "for the danages arising
from Deerfield' s installation of the HVAC systens"; (3) "Declare

[ appel l ee's] duty to defend"; and (4) "Declare that [appellants]
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may seek a direct action against [appellee] for the amount of the
Default Judgnent and for all other damages resulting from its
i nsured' s wrongdoi ng. "

In response to appellants' conplaint, appellee filed an answer
on January 31, 1995, setting forth a nunber of defenses. One such
defense was that the terns of the CG policy did not obligate
appel l ee to provide insurance coverage in this case. In addition,
appel | ee defended on the ground that appellants allegedly |acked
standi ng because they are not "insureds" under the CG policy.
Not ably, appellee denied that it issued an insurance policy to
"Deerfield, Incorporated.” Furthernore, appellee defended agai nst
the conplaint on the ground that the insured failed to notify
appel l ee of the claimpursuant to the terns of the CA& policy, and
that this failure caused substantial prejudice to appellee.

Meanwhi |l e, during a February 21, 1995 hearing in the Trane
litigation before Judge Mson, the circuit court dismssed
Wbodfin's and HCC s actions against the remaining parties, Trane
and dinmatemaster, because of the forfeiture of Wodfin's corporate
charter. During that hearing, the circuit court ruled that it was
unable to determne "at this tinme" whether Hardage's action should
al so be dismssed by virtue of the forfeiture of the corporate
charter. Accordingly, the circuit court scheduled a notions
hearing for April 27, 1995 to consider further argunent on the
matter. Unfortunately, there is no evidence in the record

indicating the disposition of Hardage's clains. The record,
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however, contains representations by the parties that all of the
claims of the plaintiffs in the Trane litigation were dism ssed.
The inportant thing, for purposes of this appeal, is not when final
j udgnent disposing of all clains against all parties was actually
entered in the Trane litigation, but that final judgnent was
entered in the Trane litigation no earlier than February 21, 1995.
For the sake of conveni ence, we shall proceed as if final judgnent
was entered on that date.

In the instant declaratory judgnent action, following its
answer, appellee filed a notion for sumrary judgnment in April 1995.
Therein, appellee argued that it was entitled to judgnent on three
gr ounds. First, appellee argued that, because Deerfield,
| ncorporated is not appellee's insured, appellee owes no obligation
to appellants with respect to the judgnent that appellants obtai ned
agai nst that entity. Second, appellee argued that it was entitled
to judgnent "due to the conplete lack of notice given to it until
nearly two years after the entry of a Default Judgnent,"” and that
this delay in notice constituted actual prejudice under Maryl and
case law. Finally, appellee asserted that the CA policy does not
protect against the acts alleged in the Trane conplaint. In this
| atter regard, appellee argued that appellee is not obligated to
provi de coverage because: (1) the cl ai mdoes not involve "property
damage" arising out of an "occurrence," as those terns are defined
inthe CA& policy, and (2) certain coverage exclusions existed. On

June 1, 1995, appellee's notion for sunmary judgnent was deni ed.
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The matter proceeded to trial on June 28, 1995. At trial, two
w tnesses testified for appellants, and eleven exhibits were
i ntroduced into evidence (six by appellants and five by appellee).
Appel l ants' first witness was Peter Kruse, a representative from
the Hardage Goup —the entity that owns HCC and Wodfin. Kruse
explained that the insured was enployed to install the HVAC and
pl unbi ng systemfor the hotel. Kruse testified that the HVAC units
began to fail. Kruse responded in the affirmative when asked
whet her the HVAC failures arose as a result of the insured' s faulty
installation of the units. According to Kruse, the failures
resulted from "a nunber of acts that were performed [by the
i nsured], including" rupturing or fracturing capillary tubes in the
units during installation and placing the tenperature-sensing bulb
in the wong position. Kruse stated that as the units failed they
had to be replaced throughout the hotel. According to Kruse,
repl acenent caused damage to the walls and carpeting of the hotel.
Kruse stated that damages al so included | oss of room occupanci es,
repl acenent of the HVAC units, consultants' fees, nmanagenent tine,
and | oss of goodw I|.

Appel lants al so called Robert F. Chler, Jr. to testify. Onler
is appellee' s clains nmanager. Chl er acknow edged that appellee
undertook no investigation into the facts of the |oss beyond
review ng appellants' Trane conplaint. |ndeed, Ohler agreed that,
apart fromwhat was alleged in that conplaint, he had no know edge

about the manner in which the HVAC system was installed, nor the
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manner in which the HVAC goods were handl ed. In this regard

Ohler stated, based on his review of that conplaint, "I have
determ ned that there wasn't coverage for any of the damages sought
or the clains sought by [appellants].” OChler acknow edged that
appel lants offered to vacate the default judgnent, but maintained
that that would not have cured the prejudice that appellee suffered
fromthe late notice of the claim Ohler admtted that appellee
equat ed the passage of tinme with prejudice. Significantly, OChler
further stated that appellee had the opportunity to interview
Paul gaard regarding the claim but chose not to do so. I n
addition, Ohler testified that, even if the all eged damages could
be considered property damage under the CGA policy, various
coverage exclusions in the CA policy existed, under which appellee
coul d properly deny coverage.

At the conclusion of appellants' case, on June 28, 1995
appel lee nmoved for judgnent pursuant to MwRYLAND RuLE 2-5109,
essentially reiterating those argunents asserted on its notion for
sumary judgnment.? From the bench, the circuit court ruled that

appel l ee was not prejudiced, believing that appellee had proper

2 Appel l ee slightly nodified its argunent that it was not
obligated to provide coverage with respect to a judgnent obtained
against "Deerfield, Incorporated.” Appellee argued that, apart

from the fact that the judgnent is not against its insured,
appel l ants may not proceed agai nst appel |l ee because they have not
conplied with Mbo. ANN. Cobe art. 48A, 8§ 481, since they have not
execut ed upon the judgnent, and the judgnent has not been returned
unsatisfied. As we shall explain, however, Kruse testified that
its private investigator searched for assets of Deerfield
Engi neeri ng, but found nothing.
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notice of the claim The <circuit court, however, granted
appel l ee's notion for judgnent on the ground that appell ee was not
obligated to provide coverage under the terns of the CG. policy.
In this regard, the circuit court stated that its ruling was based
on its "careful perusal"” of the CGE policy and appellants' Trane
conplaint. In granting judgnent, the circuit court did not address
appel l ant's standi ng argunent.
The June 30, 1995 docket entry reflecting the circuit court's
grant of judgnent fromthe bench, reads:
COURT (BEARD, J.) FINDS IN FAVOR OF DEFEDANT
[ sic] HARFORD MUTUAL | NSURANCE COMPANY AGAI NST
PLAI NTI FF WOODFI N EQUI TI ES CORPORATI ON, SAMUEL
A. HARDAGE AND HARDAGE CONSTRUCTI ON COMPANY.
ORDER TO BE SUBM TTED.
Consistent with this docket entry, a witten order enbodying the
circuit court's grant of judgnment fromthe bench was entered on the
docket by the clerk on August 28, 1995. That order reads:
UPON CONSI DERATI ON OF [appel | ee' s] Motion
for Judgnent pursuant to Maryland Rul e 2-519,
the argunents of counsel with respect to said
Motion on June 28, 1995, and the evidence
presented by the [appellants] at trial in this
matter on June 28, 1995, and for good cause
shown, it is this 24th day of August, 1995,
her eby;

ORDERED that [appellee's] Mtion is
GRANTED.

From this grant of judgnment in appellee's favor, appellants

appeal to this Court.

DI SCUSSI ON
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Before addressing the nerits of this appeal, we nust dispose
of appellee's notion to dismss this appeal. Appellee argues that
this appeal nmust be dism ssed because appellants did not tinely
file their Notice of Appeal pursuant to MRYLAND RULE 8-202(a)
(1996), which provides that "the notice of appeal shall be filed
within 30 days after entry of the judgnent or order from which the
appeal is taken." "“Entry' . . . occurs on the day when the clerk
of the lower court first nakes a record in witing of the judgnent,
notice, or order on the file jacket, on a docket within the file,
or in a docket book, according to the practice of that court, and
records the actual date of the entry.” M. RUE 8-202(f).

In the instant case, appellants' Notice of Appeal was filed on
July 26, 1995 —Iless than 30 days after the circuit court's bench
ruling granting appellee's notion for judgnent, but before August
28, 1995, the date on which the clerk entered the circuit court's
witten order on the docket. According to appellee, therefore,
appellants' notice of appeal was ineffective because it was
prematurely filed before the entry of the circuit court's fina
order, and, therefore this Court |acks jurisdiction, and the appeal
must be di sm ssed.

We di sagree. As appellants correctly point out, they tinely
noted their appeal to this Court by virtue of MMRYLAND RULE 8- 602(d),
whi ch provi des:

A notice of appeal from a ruling,
decision, or order that would be appeal able
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upon its entry on the docket, filed after the

announcenent of the ruling, decision, or order

by the trial court but before entry of the

ruling, decision, or order on the docket,

shall be treated as filed on the sane day as,

but after, the entry on the docket.
See Waller v. Maryland Nat'l Bank, 332 M. 375, 380 n.2 (1993)
("Had a confirmatory order been filed by the trial court after its
oral ruling, and after the appeal had been noted, the appeal could
have been saved by the use of Maryland Rule 8-602(d)."). Under a
plain reading of Rule 8-602(d), in light of the procedural events
followwng the circuit court's bench ruling, we are required to

treat appellants' notice of appeal as tinely filed.

Next, we nust address appellee's argunent that appellants
| acked standing to assert a declaratory judgnment action directly
agai nst appell ee. W conclude that appellants had proper standi ng.

In their reply brief to this Court, appellants intimate,
w t hout much expl anation, that the issue of standing may not now be
raised. As our factual recitation indicates, appellee has raised
the issue of standing at every procedural juncture in this case.
As a result, appellants' argunent cannot be based on an all eged
failure to raise this issue in the proceedi ngs bel ow. Furthernore,
appellee's failure to file a cross-appeal on this issue does not
preclude us from considering it. As the Court of Appeals

recogni zed:
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Where a party has an issue resolved

adversely in the trial court, but :

receives a wholly favorable judgnent on

anot her ground, that party may, as an appellee

and wi thout taking a cross-appeal, argue as a

ground for affirmance the matter that was

resolved against it at trial. This is nerely

an aspect of the principle that an appellate

court may affirma trial court's decision on

any ground adequately shown by the record.
Offut v. Mntgonery County Bd. of Educ., 285 M. 557, 564 n.4
(1979) (citations omtted). |In any event, "we consider the issue
of standing as falling within the category of cases, in addition to
jurisdiction, that an appellate court may address al though it was
not raised by a party."” Comm ssion on Human Relations v. Anne
Arundel County, 106 M. App. 221, 236 (1995). Having determ ned
that the issue of standing is properly before this Court, we now
expl ain why appel l ants had standing to file the instant declaratory
j udgnent action.

We agree with appellee that, before an injured party may sue
an insurer directly, the injured party nust first obtain a judgnent
agai nst the insured and that judgnment nust be returned unsatisfied,
or the insured nust refuse to pay it. In Butler v. Liberty Mit.
Ins. Co., 36 Md. App. 684, 685 (1977), the plaintiff was injured
whil e a passenger in a vehicle insured by the insurance conpany.
The injured passenger sued the driver of the vehicle, but the
i nsurance conpany denied coverage. 1d. at 685-86. Wile the tort

action was pending, the injured passenger filed a declaratory

j udgnent action against the insurance conpany to resolve the issue
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of insurance coverage. 1d. The insured was joined as defendant in
the declaratory judgnent proceedings. |d. at 685.

W affirmed the circuit court's dismssal of the injured
passenger's declaratory judgnment action on the ground that the
passenger's action could not be legally maintained. |[|d. at 692.
In so doing, we concluded that, "until and unless [the passenger]
obtains a judgnent against . . . the insured and that party refuses
to pay the judgnment," an actual controversy woul d not exist under
Maryl and' s version of the Uniform Declaratory Judgnents Act. |d.
(citing Mo. CooeE ANN., Crs. & Juwb. Proc. 8 3-409(a) (1974)). See also
Mb. CooE ANN., Crs. & Jub. Proc. 8 3-409(a) (1995) ("a court may grant
a declaratory judgnment or decree in a civil case, if it wll serve
to termnate the uncertainty or controversy giving rise to the
proceeding, and if: (1) An actual controversy exists between
contending parties; (2) Antagonistic clains are present between the
parties involved which indicate i mmnent and inevitable litigation;
or (3) A party asserts a legal relation, status, right, or
privilege and this is challenged or denied by an adversary party,
who al so has or asserts a concrete interest init.").

In addition to being reaffirmed in Anne Arundel County v.
Eber sberger, 62 Ml. App. 360, 369 (1985), the rule in Butler was
inplicitly recognized in Benning v. Allstate Ins. Co., 90 Md. App.
592, 595-96 (1992). In Benning, the plaintiff was injured while a
passenger in a car driven by her sister, the insured. 1d. at 594.

Rat her than sue her sister, the plaintiff filed a declaratory
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j udgnent action against her sister's insurer, seeking to establish
t hat the househol d exclusion in her sister's policy did not apply.
| d. The insurer noved for dismssal on the ground that the
plaintiff |acked standing to bring the action under Butler. |Id.
In addition, the insured filed a notion to intervene in the case,
asserting that she wanted the insurer to conpensate the plaintiff,
but did not want the plaintiff to sue her. 1d. at 595. Both the
insurer's notion to dismss and the insured's notion to intervene
came before the trial court. 1d. The plaintiff conceded that the
insurer's motion was well founded and that, had she known of
Butler, she would not have filed the declaratory judgnent action.
| d. The circuit court then granted the insurer's notion to
dismss, and decided not to address the insured's notion to
i ntervene because the grant of the insurer's notion resulted in no
case existing in which the insured could intervene. 1d. Both the
plaintiff and insured appealed to this Court, where the plaintiff

again conceded that Butler controlled her case, and did not

chal l enge the soundness of that decision. | d. Therefore, we
dismssed the plaintiff's appeal. 1d. at 596.°3
8 Wth respect to the insured' s appeal, we determ ned that

the circuit court erred in rejecting the insured' s notion to
i ntervene, because we concluded that the insured had standing to
seek a declaratory judgnent as to her coverage under the policy in
advance of a judgnent in favor of, or a suit filed by, the
plaintiff. Benning, 90 M. App. at 596-604. This aspect of
Benning has no bearing on the instant dispute because here the
insured is not seeking coverage against appellee, nor has the
i nsured sought to intervene in this action.
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Apart fromthe rule in Butler, M. AN CopE art. 48A, 8§ 481
(1994) supports the principle that an injured party may proceed
against the insurer only after obtaining a judgnent against the
insured. This section provides:

No liability insurance policy issued in
this State shall contain any requirenent for

the paynent of liability or |oss under the
policy, by the assured, but all such policies
shall provide in substance . . . that if an

execution upon any final judgment against the
assured is returned unsatisfied, in whole or
in part, in an action brought by the injured .

then an action may be maintained by the
injured . . . against the insurer under the
terms of the policy for the anopunt of any
judgnent recovered in such action, not
exceedi ng the anmount of the policy, and every
such policy shall be construed to so provide,
anything in such policy to the contrary
not wi t hst andi ng.

ld.* The Court of Appeals determned that this provision "does not
contenplate a direct action against the insurer by a tort clai mant
in advance of sone determnation of liability on the part of the
insured in the pending action.” Gorman v. St. Paul Fire & Marine
Ins. Co., 210 Md. 1, 7 (1956). See also In re Harbor Tow ng Corp.,
335 F. Supp. 1150, 1155 (D. Md. 1971) (In Maryland, under § 481, no
direct action may be maintained against the insurer unless the

injured party obtains a judgnent against the insured and the

4 The CG. policy at issue in this case provides that, "No
action shall lie against the [appellee] unless, as a condition
precedent thereto . . . the anount of the insured' s obligation to
pay shall have been finally determined . . . by judgnent agai nst
the insured after actual trial . . . ." The term"actual trial,"
as used in insurance policies, has been defined to include default
judgnments. Smthers v. Mettert, 513 N E 2d 660, 664 (Ind. C. App.
1987) .
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judgnent is returned unsatisfied). Cf. Bean v. Allstate Ins. Co.,
285 Md. 572, 577 (1979) (Under 8§ 481, a judgnent creditor has no
cause of action against an insurer directly for suns above the
policy limts).

In light of the foregoing, therefore, appellee is correct
that, before an injured party may maintain a direct action agai nst
an insurer, the injured party nust obtain a judgnent against the
insured, and that judgnent nust be returned unsatisfied or the
insured nust refuse to pay the judgnent. W disagree wth
appel l ee, however, wth the manner in which it applies this
principle to the facts of the instant case. Wth respect to the
first part of the principle (i.e., obtaining a judgnent against the
i nsured), appellee asserts that appellants have not obtained a
j udgnment against the insured. Rather, according to appellee, the
default judgnent that appellants obtained is against Deerfield
| ncorporated —"a conpletely unrelated entity." \While we concur
that Deerfield, Incorporated is not the "naned insured" under the
CA policy, we reject appellee's view that the default judgnent is
not agai nst the insured.

The default judgnent, although in the nane of Deerfield,
| ncorporated, is a valid judgnent against the insured. Long ago,
the Court of Appeal s announced:

There is no doubt, that where a party is sued
by a wong nane, and he appears to the suit
and does not plead the m snoner in abatenent,
and judgnent is rendered against himin the

erroneous name, execution nmay be issued upon
it in that name, and | evied upon the property
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and effects of the real defendant; but there
is some conflict in the decisions, whether the
same result will followif he does not appear,
and the judgnent is obtained by default. The
wei ght of authority, however, is that this
makes no difference, and if the wit is served
on the party intended to be sued, and he fails
to appear and plead in abatenent, and suffers
judgnent to be obtained by default, he is
concluded, and in all future litigation may be
connected with the suit or judgment by proper
avernents.

First Nat'l Bank of Baltinore v. Jaggers, 31 Md. 38, 47 (1869). In

Jaggers, a garnishee bank resisted a judgnent creditor's attenpt to

attach the assets and credits of its custonmer, "Wles B
Lounsbury,"” because the judgnent was against "WIlIliam B.
Lounsbury.” Id. at 46-47. The Court rejected the garni shee bank's

position because the creditor, intending to sue "Wales," served
"Wal es,"” and, since "Wales" did not appear, obtained a default
j udgnent against him but in the incorrect nane of "WIlliam" 1d.
See also 1 A C FrReEMAN, LAWOF JUDGVENTS 8§ 414, at 901 (5th ed. 1925)
(where there is service upon the correct party, but judgnment is
obtained in an incorrect name, the judgnment is nonetheless
effective against the correct party).

To be sure, the insured and Deerfield, Incorporated are two
distinct entities. In this case, however, after apparently
| earning fromLotz that Deerfield, Incorporated was not involved in
the construction of the hotel, appellants did serve Paulgaard with
the Trane suit papers —as appel |l ee throughout this litigation has
so strenuously argued had occurred. Al t hough the Affidavit of
Service of Process (typed on appellants' counsel's |etterhead)

i ndicates that Paulgaard was served with the Trane initial
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pl eadi ngs on March 23, 1991, appellants maintained at trial that
Paul gaard did not have notice of the Trane suit until 1994. An
affidavit of service in proper formis prim facie evidence that a
party has been served. MG nnis v. Rogers, 262 M. 710, 737
(1971). Paul gaard's deposition testinony that he could not recall
whet her he was served in 1991 is insufficient to rebut the
presunption that he had been served. |In addition, appellants did
not raise, (although they could have), a legitinate objection to
the formof the affidavit of service (it was filed sone six nonths
after service. See M RUE 2-126(a)). Therefore, for purposes of
this appeal, the return of service is in proper form Moreover,
despite the fact that appellee is advancing the |ack of standing
argunent, appellee has strenuously maintained throughout this
litigation that Paul gaard was served in 1991 with the Trane suit
papers, e.g., appellee successfully admtted the affidavit into
evi dence. Under these circunstances, we nmay conclude as a matter
of law that Paul gaard was served with the Trane pl eadings in March
of 1991. All parties acknow edge that the insured (Deerfield
Engineering) is the correct party and that Deerfield, Incorporated
has nothing to do with the alleged i nsurance loss involved in this
case. Mor eover, Paul gaard acknow edged that the insured is the
subcontractor who worked on the hotel's HVAC system Therefore,
even though the insured and Deerfield, Incorporated are two
separate entities, this is not a case of mstaken identity or

"m sjoinder," but rather is a case involving a nere "m snoner."
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See, e.g, MSwain v. Tri-State Transp. Co., 301 M. 363 (1984)
(Because the real defendant had notice of the case all along, and
therefore, was not prejudiced by the plaintiff's namng of the
incorrect defendant as the real defendant —and despite the fact
that the incorrect defendant was an existing and distinct entity
having nothing to do with the lawsuit —the erroneous designation
was a m snoner, as opposed to a m sjoi nder).

Since this is a msnoner situation, the insured could not
|l egally avoid the default judgnent on the technical ground that the
judgnent is in the incorrect nane. To the contrary, consistent
w th Jaggers, the default judgnent is a valid judgnment against the
insured, i.e., the real defendant in the Trane litigation. See 67A
C.J.S. Parties 8 165 (1978) ("Wen service of process is effected
under a msnoner upon a party intended by plaintiff to be sued and
the defendant is fairly apprised that it is the party the action
was intended to affect, the court has jurisdiction over the
def endant."). Accordingly, the default judgnment in the nanme of
"Deerfield, Incorporated” is a valid judgnment and is effective
agai nst the insured.

Wth respect to the second part of the above standing
principle (i.e., the judgnent against the insured nust be returned
unsatisfied or the insured nmust refuse to pay the judgnent), we
reject appellee's argunent that appellants | acked standi ng because
they allegedly failed to enforce the judgnent. In this regard

appel l ee asserts that Kruse's testinony indicates that "no rea
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efforts were nmade" to enforce the judgnent. W draw a very
different conclusion fromKruse's testinony. Kruse expl ai ned that
appellants hired a private investigator to search for assets of the
i nsured, but that none could be found. Kruse further explained
that it could not attenpt to attach the insured' s assets because
appel l ants could not find any such assets. Mor eover, Paul gaard
testified in his deposition that the insured' s assets were sold in
1988, and that, after closing the conpany, he left the United
States and noved to Canada, where he currently resides. |ndeed,
Paul gaard was well aware of the default judgnment, but evidenced no

inclination that he intended to satisfy it on behalf of the

insured. In fact, Paulgaard' s position was that the insured did
not cause appellants' | oss. In short, the evidence was
overwhel mng that the insured was judgnent proof. Nonet hel ess

appel |l ee points out that appellants "did not file any docunents
wWith respect to attenpting to satisfy the judgnent." Under these
ci rcunst ances, however, the evidence was conclusive that to do so
woul d have been an exercise in futility, as well as a nonunental
waste of noney. This evidence of total insolvency, in our view, is
sufficient to satisfy the requirenent that the judgnment against the
insured nust be returned unsatisfied, or that the insured nust
refuse to pay it, before the injured party may directly sue the
i nsurer.

We hold, therefore, that, because appellants obtained a valid

judgment against the insured, and in light of the fact that they
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presented sufficient evidence that the judgnment was worthl ess, the
circuit court did not err by failing to grant appellee's notion for
judgment with respect to the issue of whether appellants had

standing to file the instant declaratory action.?®

Having denied appellee's notion to dismss, and having
determ ned that appellants have standing, we now nust decide
whet her the circuit court correctly determ ned that appell ee was
not obligated to provide liability coverage under the ternms of the
CA policy. As a prelimnary matter, we shall present an overview
of the legal principles relating to CG& policies and shall set
forth the principles governing our review of the circuit court's

det erm nati on

A

1
5 All of this said, we are sonewhat bew |ldered by
appellants' failure to take action to rectify the mx up. Even
when appellee raised the issue in the instant [litigation,
appel lants took no action to right the situation. | f any such

action was taken, there is no evidence of it in the record. W
certainly understand how such a m x up could have happened given
the simlarity between the nane of the insured and of Deerfield,
| ncorporated, but fail to understand why appellants did nothing
about it.
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It is fair to say, for the nost part, that, in the insurance

policy in the instant case provides that appellee

For

will pay on behalf of the insured all suns
which the insured shall becone legally
obligated to pay as danages because of

A. bodily injury or
B. property damage

to which this insurance applies, caused by an
occurrence, and the conmpany shall have the
right and duty to defend any suit against the
i nsured seeking damages on account of such
bodily injury or property damage, even if any
of the allegations of the suit are groundl ess,
false or fraudulent, and may nmake such
i nvestigation and settlenent of any claimor
suit as it deens expedient, but the conpany
shall not be obligated to pay any claim or
judgnent or to defend any suit after the
applicable Ilimt of the conpany's liability
has been exhausted by paynent of judgnents or
settlenents.

The CGL

t he sake of convenience, we shall refer to this provision as

t he general coverage provision. Under the CA policy,

damage"

The

term

is defined as

(1) physical injury to or destruction of
tangi ble property which occurs during the
policy period, including the loss of wuse

thereof at any time resulting therefrom or
(2) loss of use of tangible property which has
not been physically injured or destroyed
provi ded such loss of use is caused by an
occurrence during the policy period.

"occurrence" is defined as "an accident,

"property

i ncl udi ng

continuous or repeated exposure to conditions, which results in
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bodily injury or property damage neither expected nor intended from
t he standpoint of the insured.”

In addition to the foregoing provisions, the CGA policy
cont ai ns several exclusions, the follow ng of which are pertinent
on this appeal:

Thi s i nsurance does not apply:

* * * *

(m to loss of use of tangible property which
has not been physically injured or
destroyed resulting from

(1) a delay in or | ack  of
performance by or on behal f of
the named insured of any
contract or agreement, or

(2) the failure of the naned
insured's products or work
performed by or on behalf of
the named insured to neet the
| evel of performance, quality,
fitness or durability warranted
or represented by the naned
i nsur ed;

but this exclusion does not apply to | oss
of wuse of other tangible property
resulting fromthe sudden and acci dent al
physical injury to or destruction of the
named i nsured's product s or wor k
performed by or on behalf of the nanmed
i nsured after such products or work have
been put to wuse by any person or
organi zati on ot her than an insured.

(n) to property damage to the named insured's
products arising out of such products or
any part of such products.



- 27 -
The term "named insured's products” is defined by the C& policy as
"goods or products manufactured, sold, handled or distributed by

the naned i nsured . . . ."

O further interest is a Broad Form Conprehensive Genera
Liability Endorsenent to the CG. policy. Included in the
endorsenent is exclusion VI(A)(3), which reads:

wth respect to the conpleted operations
hazard and with respect to any classification
stated in the policy or in the conpany's
manual as "incl udi ng conpl eted operations", to
property danmage to work performed by the nanmed
insured arising out of such wrk or any
portion thereof, or out of such materials,
parts or equipnment furnished in connection
therew th.

We shall refer to this exclusion as the conpleted operations
exclusion. The term "conpl eted operations hazard" includes
property damage arising out of operations or
reliance upon a representation or warranty
made at any tine with respect thereto, but
only if the . . . property damage occurs after
such operations have been conpleted or
abandoned and occurs away from prem ses owned
by or rented to the naned i nsur ed.
"Operations' include materials, parts or
equi pnent furnished in connection therewth.

Maryl and courts, as well as courts fromother jurisdictions,
have on several occasions subjected the above policy provisions to
judicial interpretation. "A hallmark of the conprehensive general
liability policy is that it insures against injury done to a third
party's property, in contradistinction to an “all-risks' policy
al so covering |osses sustained by the policy holder." Bausch &

Lonb, Inc. v. Uica Mit. Ins. Co., 330 Ml. 758, 783 (1993). The
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policy exclusions enunerated above are often referred to as
"busi ness risks exclusions.” Century |I Joint Venture v. United
States Fidelity & Guar. Co., 63 MI. App. 545, 553, cert. denied,
304 Md. 297 (1985). In Century |, we noted:

Courts have uniformy held that the purpose of

excl usions such as these, for damages to the

insured's work product or work project out of

which an accident arises, is to renobve any

obligation of the insured to pay for the

repair or replacenment of the policyholder's

own defective work or defective product.

Conversely, it is equally well established

that such business risk exclusions permt

coverage for damages to other property or for

ot her accidental |oss caused by the defective

product or defective work.
Id. (citations omtted).

Thus, the CGA. policy insures against the risk that the
insured' s products or work —once relinquished or conpleted —w ||
cause danage to property other than to the insured' s product or
conpl eted work. | d. (quoting Roger C. Henderson, |nsurance
Protection for Products Liability and Conpl eted Operati ons —What
Every Lawyer Should Know, 50 NeB. L. Rev. 415, 441 (1970)). Stated
differently, CA policy coverage conpensates for physical damage to
the property of others, and not for an insured s contractual
liability because the product or conpleted work supplied by the
insured is not that for which the damaged third party bargai ned.
| d.

When construing a C& policy, |like any other insurance policy,

t he general rules of contract construction apply, including the
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principle that the policy nust be exam ned as a whole. See id. at
555. See also Nationwde Mut. Ins. Co. v. Scherr, 101 M. App

690, 695 (1994) (citing Cheney v. Bell Nat'l Life Ins. Co., 315 M.
761, 766-67 (1989) and Pacific Indem Co. v. Interstate Fire &
Casualty Co., 302 Md. 383, 388 (1985)). "Absent evidence that the
parties intended a special or technical neaning, words are accorded
their usual, ordinary, and accepted neanings." 1d. The ordinary
meaning of a term is the nmeaning that a reasonably prudent
| ayperson would give to that term 1d. |In Maryland, courts do not
construe insurance policies nost strongly against the insurer, as
courts in some other jurisdictions do. Id. As a matter of general
contract construction, however, if an insurance contract is
anmbi guous, after the court has considered any extrinsic or parol
evi dence, an insurance policy will be construed agai nst the insurer

as the drafter of the contract. | d.

2

The foregoing principles related to CGE policies nust be
considered in light of our standard of review on this appeal. As
we not ed above, in disposing of appellee's notion for judgnment at
the close of appellants' case, the circuit court nade the
determ nation that appellee was not obligated to provide coverage.
Under MARYLAND RULE 2-519(a) (1996), "[a] party may nove for judgnment
on any or all of the issues in any action at the close of the

evi dence offered by an opposing party . . . ." In a bench trial
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the circuit court's task upon a party's notion for judgnment is set
forth in section (b) of this rule:

When a defendant noves for judgnment at
the close of the evidence offered by the
plaintiff in an action tried by the court, the
court may proceed, as the trier of fact, to
determine the facts and to render judgnent
against the plaintiff or may decline to render
judgnent until the close of all the evidence.
Under this rule, therefore, the trial judge in a non-jury trial is
not required to view the evidence adduced in the I|ight nost
favorable to the non-noving party. Pahani sh v. Western Trails,
Inc., 69 Md. App. 342, 353 (1986). Thus, the trial judge assunes
the function of a jury and evaluates the evidence, draws
concl usions and inferences therefrom and judges the credibility of
W tnesses. |d.
In reviewing a circuit court's grant of a Rule 2-519 notion
for judgnment, in a bench trial, we are guided by MRyLAND RULE 8-
131(c), which reads:
When an action has been tried wthout a
jury, the appellate court will review the case
on both the law and the evidence. It wll not
set aside the judgnent of the trial court on
the evidence unless clearly erroneous, and
will give due regard to the opportunity of the
trial court to judge the credibility of the
W t nesses.
See al so Pahani sh, 69 Ml. App. at 353-54. The "clearly erroneous"
portion of Rule 8-131(c) does not apply to the |egal concl usions
that a circuit court draws fromits factual findings. Van WAk,
Inc. v. Fruitrade Int'l, Inc., 98 M. App. 662, 669 (1994).

Rat her, the legal conclusions, based on factual findings not
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clearly erroneous, are reviewable by this Court. Simons v. B & E
Landscaping Co., 256 Md. 13, 17 (1969). See also Davis v. Davis,
280 Md. 119, 122-26 (1977).
Wth these principles in tow, we nowturn to the resol ution of

t he question presented.

B

We believe that the circuit court was partially correct in
determ ning that appellee was not obligated to provide liability
coverage under the terns of the C& policy. Therefore, we shall
affirmin part and reverse in part the circuit court's grant of
judgnent in appellee's favor. As a result, we remand for further

pr oceedi ngs.

1

Prelimnarily, we shall address appellants' contention that
the circuit court's grant of the notion for judgnent nust be
reversed because the circuit court, according to appellants, failed
to consider the evidence adduced at trial, but rather based its
ruling solely on the face of appellants’ Trane conplaint and the
CA policy. Stated differently, appellants argue that the circuit
court purportedly ignored the evidence presented during the trial
(evidence that appellants assert established coverage under the CCG
policy) and instead inproperly limted its focus exclusively to the

CGA policy and the Trane conpl aint.
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Appel | ants assert that we may conclude, fromcertain conments
that the trial judge made during the hearing, that the trial court
shirked its duty, pursuant to Rule 2-519(b), to consider the
evidence. In this regard, appellants point out that, in rendering
its judgnent, the circuit court stated that it was granting
appellee's notion after a review of the CG policy and the Trane
conpl ai nt. Addi tionally, appellants give great weight to the
foll ow ng cooment that the trial judge made during an exchange with
appel l ee' s counsel after the announcenent of the ruling:

COUNSEL:  Your Honor, | would ask is the Court
going to prepare any kind of
menor andum order as to the basis for
finding a | ack of coverage?
COURT: | sinply recited, looking at the
four corners of the docunent, the
conplaint, as well as the contract.
That i1s it. | do not think I have
to be nore specific than that. | t
IS a conparison t hat anyone
reviewing the record can determ ne
if they feel it is not proper
As a result of the alleged unduly restrictive manner in which the
circuit court granted the notion for judgnment, appellants maintain

that this Court is required to reverse the circuit court.?®

6 To support their argunment that reversal is required
because the trial judge allegedly only considered the four corners
of the Trane conplaint and the CG& policy, w thout considering the
evi dence produced at trial, appellants heavily rely on Aetna
Casualty & Sur. Co. v. Cochran, 337 Ml. 98 (1995), wherein the
Court of Appeals held that an insured may go beyond the all egations
of the underlying tort conplaint filed against it and use extrinsic
evidence to establish potentiality of coverage, and therefore
establish a duty on the part of the insurer to defend. In view of

(continued. . .)
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We do not share appellants' view of the manner in which the
circuit court granted appellee's notion for judgnent. Despite the
foregoing coments of the circuit court, a fair reading of the
record indicates that the court considered all evidence presented.
Several things persuade us that the court did so. First, and nost
obvious, the circuit court listened to two witnesses testify and
recei ved several docunents into evidence over the course of several
hours of trial. It is, therefore, sonewhat strained to suggest
that, after having done so, the circuit court then proceeded to
close its mnd to the evidence presented.

Second, during the course of the trial, the trial judge made
it known that he understood that one of his functions was to serve
as fact finder. For exanple, when appellee's counsel noved for
j udgment, counsel stated, "Nunber 1, on the issue of coverage
there is not much to ook at here. [Appellants’'] own w tness nade
clear what the case is about,” to which the trial judge responded,
"l understand that." Clearly, therefore, the trial judge
consi dered and eval uated the testinony of the w tnesses.

Third, and nost inportant, the final order expressing the
circuit court's judgment explicitly states, "UPON CONSI DERATI ON OF

t he evidence presented by [appellants] at trial in this
matter on June 28, 1995 . . . ." (Enphasis added). That this

unanbi guous and subsequent witten order affirmatively states that

5(...continued)
our hol ding below, we need not determ ne whether the holding in
Aetna is applicable under the present circunstances.
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the circuit court's judgnment was based upon a consi deration of the
evi dence presented convinces us that the circuit court's ruling on
the nmotion for judgnent was not unduly restricted, as appellants
allege. Davis v. Davis, 335 Md. 699 (1994), supports us in this
regard:

As we have indicated, Rule 2-601 does not
require a witten order to be signed, even in

conpl ex deci sions. As this case well
illustrates, however, it is certainly the
better practice to enbody the terns of such
deci si ons in a witten order. The

extenporaneous recitation of nmultiple or
conplex rulings fromthe bench may be fine for
letting the parties and their attorneys know
what the court's decision is in the case, but
as it is the actual judgnent that will govern
the conduct, fortunes, and affairs of the
parties, the court nust be especially careful
that the judgnent itself is clear, conplete,
and precise. A witten order prepared either
by counsel (and whenever possible consented to
as to form by opposing counsel) or by the
court itself gives the court an opportunity to
revi ew t he | anguage, discover and correct any
i nadvertent inprecisions or inconsistencies,
and generally assure itself that the judgnent
accurately reflects its deci sion.

ld. at 715 (quoting Rohrbeck v. Rohrbeck, 318 Ml. 28, 46-47 n. 7

(1989).7 We are satisfied that the circuit court considered the

! We recognize that although the circuit court signed a
formal witten order following the trial, such an order does not
invariably preclude a finding that the circuit court's judgnment was
actually rendered at the hearing. Davis, 335 Ml. at 713. In |ight
of the facts, however, that the trial judge stated that he would
sign an order submtted by counsel, and that the June 30, 1995
docket entry reflecting the circuit court's ruling explicitly
states, "ORDER TO BE SUBM TTED, " we may conclude that the circuit
court did not intend for its extenporaneous bench ruling to
represent the final judgment in the case. Id.

(continued. . .)
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evi dence produced at trial in granting appellee's notion for

j udgment .

2

From a conceptual standpoint, the CA policy "gives" coverage
t hrough the general coverage provision, and "takes away" coverage
t hrough the various exclusions. Thus, even if coverage would
appear to exist under the general coverage provision, one nust be
cauti ous, since coverage may not, in fact, exist by virtue of an
exclusion. Therefore, in determning whether coverage exists under
a CG policy, a two-part analysis is required.

Under the first part of this analysis (general coverage
provision), we nust determ ne whether there has been "property
damage" caused by an "occurrence." "Property danage," as we
stated, is defined in the CA& policy as "physical injury to or
destruction of tangible property" or the "loss of use of tangible
property which has not been physically injured or destroyed

provi ded such loss of use is caused by an occurrence.” Thus,

(...continued)

In a related vein, appellants contend that the circuit court's
refusal to sign a proposed order that appellee submtted
(containing four pages of extensive factual determ nations), and
its decision instead to sign the " bare bones' order submitted by
Appel l ants,” indicates that the circuit court did not consider the
evi dence adduced at trial. In our view however, appellants are
reading too nuch into the circuit court's refusal to sign the
proposed order. There could have been a nunber of reasons for the
circuit court to refuse to sign the proposed order, including that
the circuit court may not have agreed with each and every one of
the nyriad of findings contained in that proposed order.
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"property damage" may take either of tw forns: physi cal
destruction or |l oss of use of property. 1In the instant case, the
unrebutted evi dence shows that appellants have sustained both forns
of "property damage."

Appel | ants unquestionably established there has been "physi cal
injury" or "destruction" to the HVAC system (and its conponent
parts). To this extent, therefore, we do not dispute appellants’
contention that the "property damage" in this case has taken the
"form of broken capillary tubes, burnt out conpressors, damaged
pi pes, contam nated [HVAC] systens . . . [and], failure of an
entire heating and air condition system.

Est abl i shing that the HVAC system was physically injured or
destroyed is only one step in the analysis under the general
coverage provision. Appellants also have to show that the property
damage to the HVAC system was caused by an "occurrence,” i.e. an
"acci dent, including continuous or repeated exposure to conditions,
which results in . . . property damage neither expected nor
i ntended from the standpoint of the insured.” Courts uniformy
hold that when property damage arising out of the insured's
defective workmanship is confined to the insured's own work
product, the damage is not caused by an "occurrence" within the
meani ng of the CA policy. See J.Z G Resources, Inc. v. King, 987
F.2d 98, 102-03 (2d CGr. 1993); Reliance Ins. Co. v. Mgavero, 640
F. Supp. 84 (D. Md. 1986) (applying Maryland Iaw). See also, e.g.,

First Mercury Syndicate, Inc. v. Tel ephone Alarm Sys., Inc., 849 F.
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Supp. 559, 566 (E.D. Mch. 1994) (when the damage arising out of
the insured' s defective workmanship is limted to the insured s own
wor k product, the insured is the injured party, and the damage is
not viewed as accidental within the nmeaning of the policy.");
Hawkeye- Security Ins. Co. v. Vector Constr. Co., 460 N W2d 329,
333-34 (Mch. . App. 1990) (danage to the insured s work product
caused by the insured' s defective workmanship was not the result of
an occurrence). In light of the contract between appellants and
the insured, there can be no doubt that the HVAC system whether
considered as a whole or in terns of its various conmponent parts,
is the work product of the insured.

Consequent |y, appellee is not obligated to pay appellants for
"danmages because of . . . property danages"” to the HVAC system
because such damage was not caused by an "occurrence."
Specifically, therefore, appellants nmay not recover for costs
associated with tearing out walls, nolding, and carpeting in order

to repair and renbve the HVAC units.® Nor may appellants recover

8 W reject appellants' suggestion that there was
"property damage" to the walls, nolding, and carpeting in the
suites. Sinply stated, no such evidence was presented —not during
t he hearing bel ow and not during the Trane default judgnment damages
hearing. For exanple, appellants produced no evidence that fluids
| eaked out of the HVAC systemand ruined walls or carpeting in the
hotel. Voluntarily pulling up carpeting or breaking through dry-
wall to access the HVAC units is not property damage; it is the
cost incurred in replacing and repairing the HVAC systens. Even if
it could be considered "property danmage,” we would hold that it was
not caused by an "occurrence,” because the so-call ed danage was not
accidental. To be sure, these are "damages" under the CG policy
that have resulted from"property damage" to the HVAC system but
they are not, in and of thenselves, "property damage."

(continued. . .)
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for the costs to replace and repair the defective HVAC systens.
Simlarly, appellants may not recover for the economc costs of
payi ng consultants, or the econom c costs associated with | oss of
managenent tine. |ndeed, because the property damage to the HVAC
systens was not caused by an occurrence, appellants are not
entitled to recover any of the econom c or consequential damages
that they may have sustained as a result of the property damage to
t he HVAC systens.

In any event, even if coverage were possible under the general
coverage provision, appellants could not recover for damages
associated to the property damage to the HVAC system by virtue of
exclusion (n). As set forth above, under exclusion (n), the CG
policy "does not apply" "to property damage to the naned insured's
products arising out of such products or any part of such
products.” The term "nanmed insured' s products” is defined by the
CGL policy as "goods or products manufactured, sold, handled or
distributed by the naned insured . . . ." The damaged HVAC units

and the various other danmaged parts of the HVAC systemclearly fall

8. ..continued)

In this regard, appellants have failed to appreciate the
critical difference under the CG. policy between "damages,"” on the
one hand, and "property damage," on the other hand. As we have
denmonstrated, the CA policy defines the term "property danage."
The term "danmages," however, is not defined in the CG policy. In
Bausch & Lonb —where the term "danmages" al so was not defined in
the general coverage provision of a C& policy —the Court of
Appeal s determ ned that "danmages" should be interpreted according
toits ordinary dictionary nmeaning. 330 MI. at 780-82. The Court,
therefore, held that "danages" neans the noney estimated for
reparation for an injury sustained or the noney paid to make good
on an insurance loss. Id.
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within this broad definition of "named insured' s products.”
Appel lants inplicitly acknowl edge this fact. In their brief, they
st at e:

Pursuant to a contract between [appellants]

and Deerfield, Deerfield was to purchase and

install the HVAC systemfor the Wodfin Suites

Hot el . Deerfield purchased the HVAC systens

from The Trane Conpany .
Consistent with this representation, Kruse testified at trial that
Deerfield was enployed to install the hotel's HVAC and pl unbing
systens. Thus, because appellants are seeking from appell ee "al
suns which the insured shall becone legally obligated to pay as
damages because of . . . property damage" to the "naned insured's
products,"” the CA policy "does not apply."

Appel | ants argue, however, that exclusion (n) does not apply

because t he

damage which resulted was far nore than the

"work product” itself. The danmage clearly
extended to third party property of the
[ appellants] — starting with the failure of

the HVAC units and system once Deerfield
conpleted the installation and relinquished
the work product to [appellants], and the
consequent damage to [appellants'] hotel
suites' walls, piping and carpeting as the
failed HVAC units were ripped out of the
suites. Since Deerfield s work product itself
was not damaged, exclusion (n) is not
appl i cabl e.

This argunment is faulty on three |evels. First, the CA policy
does not make the transfer of ownership distinction contained in
appel l ants' argunent. That the insured relinquished the work

product to appellants after installing the HVAC system does not
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mean that the products are no longer the "naned insured' s
products.” The definition of "named insured' s products" includes
products that are "sold" or "handled" by the insured. As we noted,
Deerfield was responsible for supplying an entire HVAC system for
the hotel. Thus, the entire HVAC systemwas the "product" that was
supplied to appellants under their contract with the insured. See,
e.g., Century I, 63 M. App. at 555 (because the term "naned
insured's product” in a CA& policy is not restricted to just goods,
but includes "sonmething produced" under an ordinary dictionary
meani ng, an individual condominiumunit is a product sold by the
narmed i nsured (a condom ni um devel oper)).?®

Second, as we already explained, the ripping out of the
hotel's walls, nolding, and carpeting by appellants to replace the
failed units was not "property damage" within the neaning of the
CG& policy. Finally, we reject appellants' assertion that the
insured's work product (the HVAC system was not danaged. Al |
al ong, appellants have clained that various parts of the HVAC
system becane physically damaged ("broken capillary tubes, burnt
out conpressors, danaged pipes").

Consequently, we affirmthe circuit court to the extent that
it determned that appellants were not entitled to danages
resulting from the property damage to the HVAC systens. The

property damage to the HVAC system however, is not the only

o Even if the transfer of ownership rendered the HVAC
systemno | onger the "named insured's products,"” coverage woul d be
excl uded under the "conpl eted operations hazard" excl usion.
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property damage involved in this case. Appel lants put forth
undi sputed evidence that they |lost the use of guest suites as a
result of the breakdown to the HVAC system At this stage of the
trial, appellee had not chall enged appellants' position or denied
that the hotel |ost the use of suites because of the HVAC fail ures.
Therefore, under a plain reading of the CA policy, appellants have
established the "loss of use of tangible property.” As noted
above, in order for the loss of use of the guest suites to be
conpensabl e under the general coverage provision of the C& policy,
such |l oss of use nust have been caused by an "occurrence."

Unli ke the HVAC systens, the guest roons are not the work
product of the insured, but are the property of appellants. In
other words, at |least with respect to the |oss of use of guest
suites, the damage is to property other than the product or
conpl eted work of the insured. To the extent that the insured's
def ecti ve workmanshi p causes damage to such other property, courts
uniformy hold that such damage is caused by an "occurrence," and
is, therefore, conpensable under the CG policy. See King, 987
F.2d at 102-03; Hamlton Die Cast, Inc. v. United States Fidelity
& Guar. Co., 508 F.2d 417, 420 (7th CGr. 1975) ("If one of the
conpleted [tennis] rackets had broken during normal use due to the
defective frames and a person or an item of property had been
harned, it seenms clear that there would have been an "occurrence
and that defendant would have had responsibility for plaintiff's

defense. Such a situation would clearly be "an accident.' The
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pol i cy does not, however, cover "an occurrence of alleged negligent
manufacture'; it covers negligent manufacture that results in "an
occurrence."'"); First Mercury Syndicate, Inc., 849 F. Supp. at 565-
66; Vector Constr. Co., 460 NW2d at 333-34. Cf. Wedo v. Stone-
E-Brick, Inc., 405 A 2d 788, 796 (N.J. 1979) (a CG. policy "does
not cover an accident of faulty workmanship but rather faulty
wor kmanshi p whi ch causes an accident."). This principle is wholly
consistent with Maryland law. See Century |, 63 Ml. App. at 553
(the risk intended to be insured by a C& policy is the possibility
that the insured' s work product, once conpleted, will cause damage
to property other than to the insured' s work product).
The | oss of use of the guest suites, therefore, is "property

damage" caused by an "occurrence" under the CG policy.
As a result, in light of the evidence thus far introduced, under
t he general coverage provision, appellee is obligated to cover the
"damages" associated with the loss of use of the guest suites.
Also, in light of the evidence thus far introduced, the exclusions
upon whi ch appellee rely do not operate to relieve appellee of its
obligation to provide coverage for damages fromthe | oss of use of
the hotel's guest suites. Exclusion (n), by its very ternms, does
not apply to the |loss of use of the hotel suites:

but this exclusion does not apply to | oss of

use of other tangible property resulting from

t he sudden and accidental physical injury to

or destruction of the named insured's products

or work performed by or on behal f of the nanmed

i nsured after such products or work have been

put to use by any person or organi zation other
t han an i nsured.
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Simlarly, a plain reading of exclusion (n) indicates that this
excl usi on does not apply because it denies coverage for property
damage to the naned insured's property (HVAC system) —whereas we
are currently dealing with property danage (loss of use of hotel
suites) to the property of a third party (appellants). For
essentially the sanme reason, the conpleted operations hazard
excl usi on does not deny coverage for damages fromthe | oss of use
of the hotel's guest suites.

Consequently, we hold that appellee's notion for judgnment
shoul d not have been granted with respect to coverage under the CG
policy for the danmages fromthe |oss of use of the hotel suites.
At the close of appellants' case in the circuit court, appellant
presented undi sputed evidence that the HVAC failures caused the
hotel to suffer damages fromthe | oss of use of roons. Therefore,
we reverse the judgnment of the circuit court on that issue. Gven
t he procedural posture of this case, however, remand i s necessary
to afford appellee the opportunity to put on its case and attenpt
to show why it should not be responsible for such coverage.

For the benefit of the circuit court and the parties upon
remand, we nmake the foll ow ng observations. Most obviously, as
appel  ants have all eged, the danmages resulting fromthe |oss of use
of the hotel suites consisted of |ost revenues, i.e., |lost incone
from payi ng guests that the hotel had to turn away, offset by the
hotel's savings in cost. W observe that this anount was

previously established in the Trane litigation by the circuit court
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in the damages hearing attendant to the default judgnent agai nst
the insured. As we have stated, the total anmount of the default
j udgnent was $168, 102.84. The transcript fromthe default judgnent
damages hearing reveals that this total conprised the follow ng:
(1) $4,000 paid to a consultant hired to identify the HVAC
probl ens, (2) $41,000 paid to a contractor that repaired the HVAC
system (3) $14,896.92 for in-house | abor costs associated with the
hotel's enpl oyees responding to and repairing the HVAC fail ures,
(4) $11,795.72 for expenses incurred by the president of HCC in
travelling to the hotel and personally inspecting the HVAC system
and (5) $96, 415. 20%° for the hotel's loss of incone fromunavail abl e
suites offset by the savings in expenses.! Based on our foregoing
di scussion, if after appellee presents its case the circuit court
determ nes that appellee is, in fact, responsible under the CG
policy for the danmages fromthe | oss of use of the hotel suites, we
believe that appellee would be Iiable only for the last item The
other itens are damages associated with property damage to the HVAC

system and are, therefore, not covered under the CG. policy.

10 The circuit court accepted that the total |ost gross
revenues were $120, 519. The circuit court, however, discounted
that figure by twenty percent (or $24,103.80) to account for the
cost savings. Wien this is done, |ost net incone is $96, 415. 20.

11 Adding these itens yields a total of $168,107.84. The
amount of the default judgnent against the insured, however, is
$168, 102. 84. Apparently, the circuit court nust have nmde a
calculation error because there is a $5 difference between the
anount of the default judgnment and the actual total of the item zed
costs. This m stake went unnoticed at the hearing.
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W believe that, upon remand, if the circuit court ultimtely
enters judgnent agai nst appellee after appellee has presented its
case, the «circuit court is constrained by the judicial
determination made in the Trane litigation that $96,415.20 is the
ampunt of danmages associated with the |oss of use of the guest
suites. In other words, we do not believe that appellants may
attenpt to establish a different anount as its damages principally
because in an injured party's direct action against the insurer
based on a judgnent previously obtained by the injured party
against the insured, the injured party's recovery against the
insurer is limted to the anount of that judgnent, to the extent
t he judgnent does not exceed policy limts. See Mb. ANN. CoDE art.
48A, 8 481, and our discussion related thereto, supra Part Il1. CQur
instructions are not intended to |imt or restrict the circuit
court with respect to an award for costs, attorneys fees, or
interest. Accordingly, the circuit court may make whatever award

it deens appropriate in this regard.

| V

Finally, appellee argues that, even if we conclude that
appel l ants have standing and that coverage exists under the CG
policy, appellee "is still entitled to disclaim any obligation
pursuant to the policy due to actual prejudice occasioned by the
insured's failure to conply wth the notice and cooperation

conditions specifically delineated in the policy." Upon our review
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of the record, we hold that the circuit court was not clearly
erroneous in determning that appellee was not prejudiced by the
insured's failure to notify the insurer of appellants' claimor by
its alleged failure to cooperate with appellee with respect to the
claim

Under the CA policy, in the event of a claim the insured
must provide witten notice to appellee containing sufficiently
detailed information regarding the circunstances surroundi ng the
claimand the individuals involved. |If the insured is sued, the
i nsured nust immediately forward all court papers to appellee. In
addition, the insured is required to cooperate with and assi st
appellee with respect to settlenents, trials, and obtaining
evi dence.

In order for an insurer to disclaimcoverage for the insured s
| ack of cooperation or notification, the insurer nust establish,
"by a preponderance of affirmative evidence, that such |ack of
cooperation or notice has resulted in actual prejudice to the
i nsurer." Mb. ANN. CobE art. 48A, 8 482 (1994). See Ceneral
Accident Ins. Co. v. Scott, 107 Md. App. 603, 614 (1996), cert.
denied, =~ Md. _ (Apr. 15, 1996). Appellee clains that the
insured violated the notice and cooperation provisions of the CG
policy, and that appellee was actually prejudiced thereby.
Accordingly, appellee maintains that it may disclai mcoverage under
the CG policy. In this regard, appellee states:

In this instance, the Appellants claim
that the loss occurred in 1988. The Trane
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l[itigation was instituted in January of 1990.
The [appel |l ants] obtained a default judgnent
agai nst Deerfield, Inc. in 1992. [Appellee's]
insured . . . never informed [appellee] of the
possibility of an occurrence, claimor |awsuit
falling within the policy period. Mor eover,
the first [appellee] heard of any potential
claim was when it received a letter from
Appel  ants' counsel in June, 1994, nore than
six years after the date of loss and two years
after the entry of a judgnent by default.

* * * *

In support of their argunent that
[ appel | ee] has not suffered actual prejudice,
the Appellants point to the fact that they
offered to vacate the default judgnent agai nst
Deerfield, Inc. and, in addition, have offered
to share wth [appellee] the discovery
conducted thus far. \Wat the Appellants fai
to realize is that their offers cannot
elimnate or aneliorate the actual prejudice
suffered by [appellee]. Not wi t hst andi ng t he
Appel lants['] "offer"” to allow [appellee] to
review their discovery files, the information
sought by and of significance to them in
pursuing a claim would <clearly not be
beneficial to the defense efforts at this late
stage. Mre inportantly, . . . during his de
bene esse deposition just prior to the June
28, 1995 trial, Don Paulgaard testified that
he has absolutely no idea how to |ocate the
various Deerfield enpl oyees who worked on the
j obsite and cannot even renenber their nanes.
M. Paul gaard further testified that he knew
this information back in 1988, the date of the

al l eged 1 oss. Even if the nanes of the
enpl oyees were available and they could be
| ocat ed, certainly their respective

recollections of the facts and circunstances
surrounding the alleged failure of the HVAC
systemw || have long since dimnished. There
is absolutely nothing that can be done at this
juncture in the proceeding to give back to
[ appel | ee] what has been forever |lost —the
opportunity to investigate the alleged loss in
a tinely, efficient, and expedient manner.
Wtnesses are definitely lost and nenories
have surely faded.
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Appel l ee relies heavily on Washi ngton v. Federal Kenper Ins.
Co., 60 M. App. 288, 297 (1984), wherein we affirmed the tria
court's determnation that the insurer was prejudiced by the
insured's failure to notify the insurer of the loss until
approximately one nonth after a verdict was entered against the
insured. In so doing, we recognized that it was inpossible for the
insurer to show what wtnesses it mght have discovered, what
defenses it mght have asserted, or what settlenent disposition it
m ght have reached if it had received notice before the verdict was
rendered against the insured. ld. at 295-96. On its surface
Washington is seemngly supportive of appellee's position.
Washi ngt on, however, is distinguishable fromthe instant case on a
very inportant basis.

In the instant case, there is evidence that appellee had the
opportunity to petition the circuit court in the Trane litigation
to set aside the default judgnent. The trial court correctly
determned that final judgnment in the Trane litigation did not
occur until February 21, 1995, when appellants' clains against
Trane and Cimatenmaster were dismssed by Judge WMason. See
Quartertinme Video & Vending Corp. v. Hanna, 321 Md. 59, 63, 63 n.4,
65 (1990) (trial court had authority to vacate a default judgnent
entered against one of nultiple defendants until such tinme as a
final judgnent was entered in the case disposing of all clains of
all parties). A default judgnent against one of multiple

defendants is an interlocutory order subject to the circuit court's
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full discretionary revisory power until such tine as a fina
judgment is entered in the action disposing of all clainms and
parties. ld. at 63-66. Thus, even though default judgnment was
entered against the insured in 1992, in 1994 (when appellee first
|learned of the claim, appellants and appellee could have —
pursuant to appellants' "offer" —jointly petitioned the circuit
court to revise the default judgnent. Rat her than at | east
attenpting such a course of action, appellee chose to rest on the
techni cal defense of lack of cooperation and notification. In
contrast, the insurer in Washington did not have the benefit of
this type of post-judgnent control.

In view of this level of control over the proceedings,
appellee's claim of prejudice from lack of tinely notice and
cooperation | oses much of its punch. As we recently nmade clear in
Ceneral Accident, 107 Md. App. at 615, actual prejudice nay not be
presunmed fromthe nere passage of time —even when notification to
the insurer occurred alnobst two and one-half years after the
accident. 1In the instant case, we observe that OChler acknow edged
t hat appel | ee undertook no investigation into the facts of the | oss
beyond reviewi ng appellants' Trane conplaint, and we agree that,
apart fromwhat was alleged in that conplaint, he had no know edge
about the manner in which the HVAC system was installed or the
manner in which the HVAC goods were handl ed. He further testified

regardi ng appellee's total failure even to attenpt to investigate
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the claim |In light of these facts, we find the foll ow ng excerpt
from General Accident to be illum nating:

General Accident contends that it could
not take "tinmely" statenments from w t nesses.
But it never asserted that it tried to
interview witnesses and was unable to do so.
General Accident does not identify even a
single person who was unavail able due to the
| apse of tine. Nor does it identify any
particul ar witness who suffered nenory | osses,
di ed, or were otherw se unavail able. Further,
Ceneral Accident did not articulate any
difficulty in using the wtness statenents
that had already been obtained by other
interested parties.

It is also inportant to our analysis
that, although appellant clains that it could
not investigate the scene of the accident, it
makes no claim that it ever attenpted to
investigate the accident or that 1nportant
evi dence di sappear ed. Nor does appell ant
identify with any particularity what materi al
evidence is unavailable or howit was actually
prejudiced as a result. An insurer cannot
assert prejudice with regard to its ability to
conduct an investigation that it never tried
to conduct.

ld. at 616-17 (citations omtted). |In Ceneral Accident, we also
noted that the insured repeatedly offered to assist the insurer in
its investigations and extended full access to the insured s
i nvestigation, but the insurer declined. Id. at 617. In a simlar
regard, appellants offered appellee full access to their files.

On the basis of Ceneral Accident, in tandem with the fact that
appel | ee had significant post-judgnent control, the circuit court's
factual determnation of lack of prejudice to appellee nmay be

affirmed as not being clearly erroneous.
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G ven the procedural posture of this case, however, appellee
is entitled to present evidence on remand to the circuit court to
support its position with respect to actual prejudice and | ack of
cooperation and notice. As appellee pointed out to this Court, the
circuit court decided this nmatter agai nst appellee on a notion for
j udgnment under MARYLAND RULE 2-519 at the close of appellants' case.
Appel l ee correctly observes that the circuit court's ruling does
not foreclose appellee from presenting such evidence during the

presentation of its defense to appellants' |awsuit.

CONCLUSI ON

We summari ze our holdings as follows: (1) appellee's notion
to dismss this appeal is denied; (2) appellants presented
sufficient evidence denonstrating that they had standing to bring
the instant action; (3) the circuit court's grant of the notion for
judgment is affirmed to the extent that it determ ned that, under
the C& policy, appellee is not obligated to cover the damages from
the property damage to the HVAC system but is reversed to the
extent that it determ ned that appellee is not required to cover
t he danmages (lost incone) fromthe | oss of use of the guest suites;
(4) as aresult of (3), the case is remanded to the circuit court
for appellee to present its defense case on this issue of coverage;
and (5) the circuit court's denial of appellee's notion for

judgnment with respect to lack of prejudice is affirmed and on
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remand appellee may present its defense case with respect to actual

prejudi ce and | ack of cooperation and noti ce.

JUDGMENT OF THE CIRCU T COURT
FOR MONTGOMERY COUNTY AFFI RVED
| N PART AND REVERSED | N PART
AND REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D ONE HALF BY
APPELLANTS AND ONE HALF BY
APPELLEE.



