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The premature births, and untinely deaths, of nonozygotic
(i1dentical) twins born to appellants Deborah and Denni s Yonce
gave rise to the litigation presently before us. Suit was
brought by appellants as personal representatives of the deceased
infants' estates, as parents for the wongful deaths of their two
m nor children, by Deborah Yonce individually, and by appellants
jointly for loss of consortium They filed suit on Septenber 22,
1993 in the Grcuit Court for Baltinore Gty against SmthKline
Beecham Corporation and two of its subsidiaries, appellees
("SmthKline"),! and, on about the sane date, filed an action in
the Health Clains Arbitration O fice agai nst Roger C Sanders,
MD., et al., appellee ("Sanders").? On Novenber 2, 1993,
Sm thKl i ne renoved the case to the United States District Court
for the District of Maryland. Thereafter, follow ng a waiver of
arbitration, appellants petitioned the United States D strict
Court for leave to anmend their conplaint to add Sanders as a
defendant. The cl ai ns agai nst Sanders were based on negligence,
and the clains against SmthKline were based on negligence and
breach of contract. |In an order dated August 9, 1994, the United

States District Court granted the petition, thereby destroying

INaned in the conplaint were SmthKline Beecham C i ni cal
Laboratories, Inc. and SmthKline Bios Science Laboratories, Inc.

2Appel I ants naned as defendants Roger C. Sanders, MD.,
P.A, Roger C. Sanders, MD., t/a Utrasound Institute of
Bal ti nore, and Roger C. Sanders, MD., P.A, t/a Utrasound
Institute of Baltinmore ("Institute").
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diversity of citizenship and, accordingly, remanded the matter to
the circuit court.

SmthKline filed a notion for summary judgnment with respect
to all counts pertaining to it. The notion and nmenorandumin
support thereof asserted |ack of proximate cause and assunption
of the risk as defenses to the tort counts; with respect to the
contract counts, it asserted that Deborah Yonce was not a third-
party beneficiary of a contract between Sanders and Sm t hKline
and the all eged damages were not legally recoverable in a
contract action. The circuit court heard argunent on all of
these issues in Decenber of 1994. On January 24, 1995, the
circuit court issued a nenorandum opinion in which it concl uded
that SmthKline was entitled to summary judgnent. Al though the
circuit court granted summary judgnent in favor of SmthKline
wth respect to all counts (negligence and contract), inits
opinion the circuit court referred only to the negligence clains
and to the defense of proxi mte cause.® On February 13, 1995,

appellants filed a notion requesting the circuit court to enter a

3The circuit court began its analysis with the proposition
that foll ows:

Al t hough the substantive argunents nmade

wi thin many of the counts often fail to
support the elenents of the cause of action
named in the caption of the count, this court
recogni zes that plaintiffs' case has been
brought under two theories of relief:
Negl i gence, and Wongful Death.
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final judgnent pursuant to Maryland Rule 2-602.4 The circuit
court denied the notion on March 17, 1995. Appellants then filed
a notion for reconsideration, in which they reiterated, anong
ot her things, that none of the defendants opposed appellants’
notion for entry of a final judgnment. The circuit court,
neverthel ess, denied that notion on April 24, 1995.
Subsequent |y, Sanders noved for sunmary judgnent on the ground of
| ack of proximate cause, based on the circuit court's judgnent
entered on behalf of SmthKline. In August of that year, the
circuit court granted Sanders' notion for summary judgnent.
Unsatisfied wwth the events that transpired bel ow,

appel l ants noted an appeal fromthe entry of summary judgnent in
favor of SmithKline and Sanders, and pose three question to us:®

. Can the admttedly negligent destruction

of a nedical sanple be a proximate cause of

damages sustained as a result of a subsequent

medi cal procedure required to obtain a

repl acenent sanpl e?

1. Were a defendant negligently destroys a
medi cal sanple, does the patient

‘Apparently in the erroneous belief that the notion had been
granted, on February 27, 1995, appellants noted an appeal to
this Court fromthe circuit court's nmenorandum opi ni on and order
granting summary judgnent on behalf of SmthKline. Chief Judge
W ner dism ssed that appeal on May 5, 1995 for failure to file
an information report. See MI. Rules 8-205 & 8-206(e).

SNei ther party raises issues with respect to the circuit
court's entry of summary judgnent on the contract counts. Thus,
the entry of summary judgnment on those counts is not before us,
and that portion of the judgnment remains in effect. See Harrison

V. Harrison, Md. App. __ (No. 1232, Sept. Term 1995, filed
May 3, 1996), Slip Op. at 23-25.
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"voluntarily' encounter the risks associ ated

with a subsequent nedi cal procedure required

to obtain a replacenent sanple, for purposes

of the doctrine of assunption of the risk?

I11. Were a defendant negligently destroys

a nmedical sanple, is the patient's

"under st andi ng and appreciation' of the risks

associated wth the second procedure properly

a genuine issue of material fact to be

resol ved by a jury?

Sonetinme in May of 1990, appellant Deborah Yonce | earned

t hat she was pregnant.® On June 29, 1990, Ms. Yonce went to the
of fices of Doctors d owacki, Elberfeld & Spangler, P.A , Inc.
("dinic"), for prenatal care and net with Shirley Secrest, a
certified nurse mdw fe. In her deposition, M. Yonce testified
that she could not recall the content of her conversation with
Secrest. Secrest stated, in an affidavit, that she counsel ed M.
Yonce regardi ng ami ocentesi s’ and chorionic villus sanpling

("CvsS")® and, although she could not recall the actual

conversation, she followed her normal routine and detailed the

®Yonce gave birth to a son in 1987 and a daughter in 1992;
two ot her pregnancies prior to May, 1990 had resulted in
m scarriages.

"Armi ocentesis is the transabdomi nal aspiration of fluid
fromthe ammiotic sac. The fluid is generally tested to
determ ne whether the fetus suffers from chronosonal
abnormalities; one by-product of the testing procedure is
reliable information pertaining to the sex.

8The chorion is the outer of the two nmenbranes that surround
the fetus; the ammion is the inner one. The chorion is rooted to
the uterus by finger-like projections called villus. As
pregnancy progresses, part of the chorion becones the placenta.
Sanpling involves the renoval and testing of chorionic villus.



5
ri sks attendant to an advanced nmaternal age delivery (thirty-five

years or over).® On July 9, 1990, Ms. Yonce returned to the

Yonce's advanced age (thirty-five at expected tine of
delivery) increased the risks of genetic abnornalities and ot her
conplications.

Secrest testified that the information normally rel ated by
her i ncl uded:

2. M duties as a certified nurse mdw fe

i ncl ude counsel ling patients concerning the
ri sks and benefits of ammiocentesis and CVS
(chorionic villus sanpling).

3. This counselling is given to every
patient who will be of advanced maternal age
(thirty-five or over) at the tinme of

delivery.

4. | give each patient instructional
materials and i nfornati on about care for her
pregnancy.

5. | discuss the various methods avail abl e

for evaluating a fetus, including
ammi ocentesi s and CVS.

6. | discuss how CVS is done. | tell each
patient that CYS is done early in pregnancy,
at about 10 to 12 weeks gestation. | inform

the patient that CVS is done through the
vagi na and invol ves taking tissue fromthe
placenta. | informthe patient that this
procedure has the advantage of an earlier
di agnosi s of chronobsomal abnormalities than
w th ammi ocentesis, and thus an earlier
possi bl e pregnancy termnation, if the
patient so chooses. | counsel the patient
that this procedure can result in infection
and that the risk of abortion is about one
percent .
7. 1 discuss how an ammi ocentesis i s done.
| tell each patient that an amiocentesis is
done later in the pregnancy than is CVS. |
counsel that there is a risk of infection
w th ammiocentesis, as well as a risk of
abortion which is variously stated between
one-in-two hundred and one-in-three hundred.
8. | explain the difference between
(continued. . .)
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Cinic and met with Dr. Spangler. According to Ms. Yonce, Dr.
Spangl er di scussed with her the potential hazards associated with
her pregnancy (e.qg., chronosomal abnormalities), explained to her
the various testing options and attendant risks, including
ammi ocentesis and CVS, and gave her assorted nedical literature

pertaining to the subjects under discussion.?

°C...continued)

ammi ocentesis and CVS. | discuss the reasons
for having the procedures and di scuss the

ri sks and benefits of each. | specifically
di scuss the advantages and di sadvant ages of
the later possible termnation of a pregnancy
avai l able with ammi ocentesis. | ask each
patient to consider the reasons for having
the procedures and the risks and benefits of

each.

9. | inquire as to each patient's thoughts
and desires regarding term nation of a
pregnancy. |If it is nmy inpression that a
patient would not term nate a pregnancy under
any circunstances, | counsel the patient that

she may wi sh to reconsi der whether to have a
particul ar procedure.

10. A copy of the nmedical chart attached
hereto as Exhibit A reflects that on June 29,
1990, Ms. Deborah Yonce was seen in the
office and that | counsel ed her regarding
ammi ocentesis and CVS. Because M's. Yonce
was of advanced maternal age, there was an

i ncreased risk of chronobsomal abnormalities
in the fetus.

11. Although | do not recall my actual
conversation with Ms. Yonce on June 29,
1990, | would have counseled her as | do al
patients who will be of advanced nmaternal age
at the time of delivery with respect to the
itenms nentioned above in paragraphs 4-9.

During Dr. Spangler's deposition, he described the
information normally provided by himand that he provided to M.
(continued. . .)



10, .. conti nued)
Yonce during her July 9th visit to the dinic.

[T]he first thing | usually discuss with the
patient is that when a patient has an
advanced maternal age, it subjects themto an
i ncreased risk for chronosomal abnormalities
in the fetus. And we usually discuss just
what that nmeans in terns of an increased risk
for the possibility of nongolism or down

[ sic] syndrone, and several other simlar

ki nds of abnormalities. That the patient,
because of this increased risk, has an option
to detect that early in the pregnancy; and if
they should so choose to term nate the
pregnancy given further information based on
the results of the testing.

They are inforned that there is a risk
and a benefit to this. That the benefit is
that they have the information and can now
make an informed decision. And that there
are a nunber of different kinds of risks
involved in the procedure itself.

We discuss that it's usually offered
begi nning at age 35, because the risks and
benefits at that point turn out to be about
equal . That is that wonen who are 35 years
of age have about a five in a thousand risk
that they are going to have a chronosonal
abnormality in the fetus, and that the risk
of the procedure being one in three hundred
to one in two hundred is about a five in a
t housand risk that there could be a
conplication fromthe procedure.

And we discuss the CVS aspect of it, and
pretty much do it as | outlined; that is that
there are advantages to chorionic villus
sanpling, which include earlier diagnosis,
and consequently the possibility of a safer,
earlier, nore private term nation.

| express to them | have reservations
about chorionic villus, because it is a
procedure that carries nore risk toit, in
terms of an increased abortion rate of about
one in a hundred.

| then outline the ami ocentesis and

(conti nued. . .)
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Approxi mately one nonth |ater, Ms. Yonce tel ephoned the

Cinic and inforned the office staff that she wi shed to have an

10, .. conti nued)

i ndi cate how that procedure will be done.
And we discuss the fact that by ammi ocentesis
there would be an increased risk should
term nation be el ected, because its a nore
i nvol ved procedure that woul d invol ve vagi nal
delivery.

| then sit down and outline the risks
and conplications to the nother and the
fetus. And | explain that the risk to the
not her includes infection, and includes
injury to the nother, including in particular
injury to blood vessels, which mght lead to
henorr hage or bl eedi ng.

| indicate that there is a risk for
ammi ocentesis of premature |abor, just |ike
there is arisk in chorionic villus of
infection and abortion. And | indicate that
there is arisk to the fetus. And the risk
to the fetus includes infection, includes
bl eeding fromthe placenta or bl ood vessels
and the cord, which could lead to | abor, and
| oss of the pregnancy. That the risk to the
fetus in terns of injury is mnimal, with
needl e stick anywhere except in the area of
the face and eyes. But that if infection
shoul d occur, it is quite possible that the
pregnancy would be lost. And | indicate that
that risk is probably sonmewhere around one in
three hundred of an actual abortion fromthe
procedure itself, or conplications thereof.

| indicate that-- in this case | don't
t hi nk Deborah was RH negative. Let nme check
t hat out. She

was A positive, so | would not have discussed
the issues of sensitization of the fetus from
t he ammi ocent esi s.

Finally, | indicate that there are technica
conplications in the procedure, which involve
cells not grow ng, and which involve |oss of
fluid, mslabeling [sic] of fluid, which

m ght result in the procedure having to be
repeat ed, shoul d they choose.
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ammi ocentesis perforned. M. Yonce, who understood that the
procedure was indicated, but elective, had discussed the matter
wi th her husband and wei ghed the risks involved. She testified
in her deposition as foll ows:

Q What was the nature of discussion that you

had with your husband concerni ng

ammi ocent esi s?

A Wich test to have, the amiocentesis or

the CVS? The CVS didn't seemto be as safe.

The percentages and the possi bl e outcone

seened not as, it didn't seemas safe to have

the CVS as what it did the amiocentesis, so

we deci ded on the ammi ocentesi s.
Ms. Yonce's ami ocentesis was del ayed fromthe schedul ed date of
Septenber 5 because a sonogram conducted on that day reveal ed
that she was carrying twns and the sonographers coul d not
determ ne whether the twins were envel oped within one amiotic
sac or separate sacs. Three nore failed attenpts at visualizing
sac separation led Dr. Elberfeld, of the dinic, to refer M.
Yonce to Dr. Sanders and his Institute.

Ms. Yonce nmet with Dr. Sanders at the Institute on Septenber

26, 1990, where they discussed, as he noted in his deposition,
the reasons for conducting an ami ocentesis and the risks

associated with the procedure.

Q What did you tell her about the benefits
and the risks?

A | told her this was a procedure that
carried with it a risk of ending the
pregnancy sonmewhere between one and two
hundred or one in three hundred.

| told her there were several
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conplications associated with the performance
of an ammi ocentesis, which in total added up
to that risk

Complications that | nentioned were
i nducti on of premature | abor and henorrhage,
| oss of fluid and infection.

In her deposition, Ms. Yonce declared that Dr. Sanders did not
di scuss with her the risks and benefits of the ami ocentesis.
| nstead, she was told to sign a consent form"where it sa[id]
patient,"” and she did so. Know ng that she carried tw ns, M.
Yonce expl ai ned why she decided to undergo the first

ammi ocent esi s.

Q What nade you decide to go ahead with the
ammi ocent esi s?

A | thought that it was the best thing. |
thought that it would help to know about ny
babi es, which | knew there was two at the
time, and because of ny age, if there were
probl ens, the results that would conme out of
the tests mght, you know, help ny doctors
and us.

They told us that they could |l et us know
the sex. They pretty nmuch knew t he sex of
t he babies fromthe sonogram but they would
not guarantee it. | was apparently too
early. | just thought that it was sonething
that |1 should do.

Q But you realized that you had the option
not to have it done?

A Yes.

Q Did you decide with your husband what you
woul d have done had you found out that there
was a chronosonmal abnormality?

A W never discussed that. W never
di scussed what, you know, what the tests
woul d have shown and what we woul d have done.
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Q You were just going to cross that bridge
when you cane to it, if you cane to it?

A Yes.

Q Was finding out the sex one of the
inportant factors in making this decision?

A It was one of them

The ammi ocentesi s procedure was uneventful and produced a
speci men fromeach sac. An Institute enpl oyee packaged the
speci men and contacted SmthKline's | aboratory for pick-up.
Unfortunately, the specinens were rendered usel ess when the
transporter placed themon dry ice and froze them !

Dr. Sanders tel ephoned Ms. Yonce, inforned her that the
speci nens were usel ess and schedul ed anot her ammi ocent esi s.
According to Dr. Sanders, prior to the second ami ocentesis, he
informed Ms. Yonce "that the risks and benefits [of the second
ammi ocentesis] were essentially the sane as they had been on the
previ ous occasion."”™ M. Yonce contacted Dr. Elberfeld, who told
her that "the risk of having it [an ami ocentesis] the second
time woul d be approximately the sane as having it the first tine.

[SJo she woul d be taking the risk twice.”" On Cctober 2,

1990, Ms. Yonce submtted to a second ammi ocentesis perfornmed by

Ul isted in capital letters on SmthKline' s chronobsone
anal ysis, ammiotic fluid specinen requirenents is the foll ow ng
statenment: "DO NOT USE COLD PACKS. DO NOT FREEZE OR
REFRI GERATE. "
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Dr. Sanders.!? After the second amiocentesis, M. Yonce felt
"fine, relieved.” The next day, however, she becane ill and,
pursuant to Dr. Elberfeld s instructions, reported to the
hospital. At the hospital, Dr. Elberfeld exam ned Ms. Yonce
reviewed her test results, and di agnosed her condition as
chorioamionitis.®® Because chorioamionitis "was basically a
death sentence for the pregnancy,"” Dr. Elberfeld ordered another
ammi ocentesis. The results of that test confirned that one
ammi otic sac was infected with staphyl ococcus. Dr. Elberfeld
then had no choice but to induce |abor, even though the fetuses
were not viable. M. Yonce gave birth to identical tw ns who
lived for forty-two m nutes and one hour and twenty-two m nutes,
respectively. The pathologist, Dr. Sandra L. Buchart, rel eased
her surgical pathol ogy report on Septenber 8, 1990, in which she
stated, anong other things, her final diagnosis: "Choriamionitis
[sic], presuned secondary to ammi ocentesis, Staphyl ococcal.™

For purposes of appellees' notion for summary judgnent, the

follow ng statenents in this paragraph were not in dispute bel ow
and are not in dispute on appeal. SmthKline was negligent in

its handling of the sanple.* Dr. Sanders was not negligent in

2D, Sanders did not have Ms. Yonce sign a second inforned
consent form

8Chorioammionitis is the infection of the chorion, ammion,
and ammiotic fluid.

YI'n their brief, at page 7, footnote 1, appellants point
(continued. . .)
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perform ng the second ami ocentesis. The pregnancy woul d have
been uneventful in the absence of the infection, and the
infection was attributable to the second ammi ocentesis. The risk
of fetal death as a result of an ammiocentesis is between .33%
and .5% Both procedures were elective; the first amiocentesis
did not create a condition that nade the second ammi ocentesis
mandat ory.

Before we delve into the issues presented, we note that our
task is to determ ne whether the circuit court's grant of
appel l ees’ notion for sumary judgnent was |egally correct.

Dixon v. Able Equip. Co., Inc., 107 Md. App. 541, 543-44 (1995).

The circuit court, in turn, was enpowered to
enter judgnent in favor of or against the
nmoving party if the notion and response show
that there is no genuine dispute as to any
material fact and that the party in whose
favor judgnent is entered is entitled to
judgnent as a matter of |aw.
Ml. Rule 2-501(e) (1996).
| . Proximte Causation
A.  Ceneral Principles
The circuit court perceived that the question before it was
"whether liability lies when a negligent act is followed by a

second, non-negligent act, and the non-negligent act is the

¥4(...continued)
out that, in fact, a dispute exists as to which appell ee,
SmthKline or Sanders, "bears responsibility for the negligent
freezing and destruction of the amiotic fluid sanples.”
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proxi mate cause of the injury." As stated, the question
contai ned the answer. The question stated neutrally is whether
there is legally sufficient evidence to permt a factfinder to
conclude that the negligent act was a proxi nate cause of the
har m
In order for a plaintiff to prove a cause of action in

negligence, the plaintiff nust establish the foll ow ng:

(1) that the defendant was under a duty to

protect the plaintiff frominjury, (2) that

t he def endant breached that duty, (3) that

the plaintiff suffered actual injury or |oss,

and (4) that the loss or injury proximtely

resulted fromthe defendant's breach of the

duty.

Rosenbl att v. Exxon Co., U S. A, 335 Ml. 58, 76 (1994).% The

subject matter of the present dispute, proximate cause, the
fourth el ement of the negligence calculus, is a concept that
possesses a chanel eon-like ability to defy precise

categori zation, and nust be anal yzed on a case-by-case basis.
noted by Prosser and Keeton:

There is perhaps nothing in the entire field
of | aw which has called forth nore

di sagreenent, or upon which the opinions are
in such a welter of confusion. Nor, despite
the manifold attenpts which have been nmade to
clarify the subject, is there yet any general
agreenent as to the best approach. Mich of
this confusion is due to the fact that no one
problemis involved, but a nunber of

di fferent problens, which are not

Svaryl and recogni zes a cause of action for wongful death
of a non-viable fetus, born alive. See G oup Health Ass'n v.
Bl unment hal , 295 Md. 104 (1983).
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di stingui shed clearly, and that |anguage
appropriate to a discussion of one is carried
over to cast a shadow upon the others.

PROSSER AND KEETON ON THE LAWCOF TORTS § 41, at 26 (5th ed. 1984)
(" PROSSER & KEETON'). Witing for the Court of Appeals, Judge
Di gges decl ared that

[ p]roxi mte cause ultimately invol ves a

concl usion that sonmeone will be held legally

responsi bl e for the consequences of an act or

om ssion. This determnation is subject to

consi derations of fairness or social policy
as well as nere causation.

Pet erson v. Underwood, 258 Mi. 9, 16 (1970).

Aut hors of treatises and texts have pointed out that courts
soneti mes confuse and sonetines di scuss interchangeably the
question of whether a duty exists in the first instance with the
gquestion of proximte cause. A negligent act, to be actionable,
requires a duty to protect an injured party fromrisk of harm
fromthe hazard in question, i.e., an unreasonable risk. A
specific fact situation can be analyzed in ternms of a duty or, if
a duty is assuned or held to exist, in ternms of proximate cause.
In this case, as did the parties, we assune the existence of a
duty.

Two subparts conprise the el enent of proxinmte cause.

[ T] he el enent of proximte cause is satisfied
if the negligence is 1) a cause in fact of

the injury and 2) a legally cogni zabl e cause.

Baltinore Gas & Elec. Co. v. Lane, 338 Md. 34, 51 (1995). OQur

courts have used two tests when determ ning whether a defendant's
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negligence is the cause in fact of a plaintiff's injury.
Respectively, they are described as the "but for" and

"substantial factor" tests. See Peterson, 258 M. at 16;

Bart hol onee v. Casey, 103 M. App. 34, 56-57 (1994), cert.

deni ed, 338 Md. 557 (1995). By its nature, the "but for" test
applies when the injury would not have occurred in the absence of
the defendant's negligent act. Peterson, 258 Mil. at 16. The
"but for" test does not resolve situations in which two

i ndependent causes concur to bring about an injury, and either
cause, standing al one, would have wought the identical harm

The "substantial factor" test was created to neet this need but
has been used frequently in other situations. PROSSER & KEETON

8§ 41 at 266, guoted in Eagle-Picher Indus.., Inc. v. Bal bos, 326

Md. 179, 208 (1992). The "substantial factor"” test is firmy
rooted in the Restatenent (Second) of Torts (" RESTATEMENT")
approach to proxi mate cause.

8§ 431. What Constitutes Legal Cause

The actor's negligent conduct is a | egal
cause of harmto another if

(a) his conduct is a substantial factor
in bringing about the harm and

(b) there is no rule of law relieving
the actor fromliability because of the
manner in which his negligence has resulted
in the harm

8§ 433. Considerations Inmportant in
Det er mi ni ng Whet her Negligent Conduct is
Substantial Factor in Producing Harm
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The foll ow ng considerations are in

t henmsel ves or in conbination wth one anot her
inportant in determ ning whether the actor's
conduct is a substantial factor in bringing
about harmto another:

(a) the nunber of other factors which
contribute in producing the harmand the
extent of the effect which they have in
producing it;

(b) whether the actor's conduct has
created a force or series of forces which are
in continuous and active operation up to the
time of the harm or has created a situation
harm ess unl ess acted upon by ot her forces
for which the actor is not responsi bl e;

(c) lapse of tine.

See Barthol onee, 103 Mi. App. at 56 (conpiling Maryl and cases

utilizing the "substantial factor" test).

Regardl ess of the test enployed, the focus renmains on the
fundanental and sonetinmes netaphysical inquiry into the nexus
bet ween the defendant's negligent act and the resultant harmto

the plaintiff. See Peterson, 258 Md. at 16-17. |If there is no

causation in fact, we need go no further for our inquiry has
reached a termnal point. |If, on the other hand, there is

causation in fact, our inquiry continues. Mckin v. Harris, 342

M. 1, 8 (1996).

| f causation in fact exists, a defendant will not be
relieved fromliability for an injury if, at the tine of the
def endant's negligent act, the defendant should have foreseen the
"general field of danger," not necessarily the specific kind of

harmto which the injured party would be subjected as a result of
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t he defendant's negligence. Stone v. Chicago Title Ins. Co., 330

Md. 329, 337 (1993). This is in accord with the Restatenent.

8 435. Foreseeability of Harm or Manner of
Its Qccurrence

(1) If the actor's conduct is a substanti al
factor in bringing about harmto another, the
fact that the actor neither foresaw nor
shoul d have foreseen the extent of the harm
or the manner in which it occurred does not
prevent himfrom being |iable.

(2) The actor's conduct may be held not to be
a |l egal cause of harmto another where after
the event and | ooking back fromthe harmto
the actor's negligent conduct, it appears to
the court highly extraordinary that it should
have brought about the harm

Quoted in Hartford Ins. Co. v. Manor Inn, 335 Md. 135, 157 n.6.

(1994).
The notion of foreseeability is also invoked in a

determ nation of proxinate cause when two or nore non-
si mul t aneous causes are at play. The chain of causation may be
broken by an intervening force (negligent or non-negligent) that
may, in turn, beconme a supersedi ng cause, in which case the
original tortfeasor's liability will term nate.

When nore than one act of negligence arguably

could be responsible for the injury, the

guestion that is presented is whether the

second in point of tinme superseded the first,

i.e., did that act intervene and supersede

the original act of negligence, thus

termnating its role in the causation chain?

Hartford, 335 Mi. at 157. An intervening force is a superseding

cause if the intervening force was foreseeable at the tinme of the
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primary negligence.

The connection between a defendant's
negligence and the plaintiff's injury may be
broken by an intervening cause. But in order
to excuse the defendant, this intervening
cause nust be either a superseding or a
responsi bl e cause. It is a superseding
cause, whether intelligent or not, if it so
entirely supersedes the operation of the
def endant's negligence that it alone, wthout
hi s negligence contributing thereto in the
slightest degree, produces the injury. It is
a responsible one, if it is the cul pable act
of a human being, who is legally responsible
for such act. The defendant's negligence is
not deened the proxi mate cause of the injury,
when the connection is thus actually broken
by a responsible intervening cause. But the
connection is not actually broken, if the
i ntervening event is one which mght, in the
natural and ordi nary course of things, be
anticipated as not entirely inprobable, and
the defendant's negligence is an essenti al
link in the chain of causation.

State ex rel. Schiller v. Hecht Co., 165 M. 415, 421 (1933).

Normal |y, the "foreseeability inquiry is . . . a question of
fact to be decided by the trier of fact.” Lane, 338 Md. at 52.
It is only when the facts are undi sputed, and

are susceptible of but one inference, that
the question is one of |aw for the court

Lashley v. Dawson, 162 M. 549, 563 (1932).

B. Application of Principles to this case
1. Causation in fact
The parties, not surprisingly, take opposite sides on this
i ssue. Appellees state that "[f]reezing the fluid caused the

sanple to be unusable for testing; it did not infect Ms. Yonce or
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term nate the pregnancy." Appellees ignore, however, the nexus
between the frozen specinens and the twins' death. Appellees

rely on Peterson, supra, for their argunent that there is no

legally sufficient evidence of causation in fact. The reliance
is msplaced. 1In Peterson, there was evidence that the manner of
construction of a wall was in violation of an ordinance.
Peterson, 258 Mi. at 14. The wall fell and caused damage; there
was no evidence as to what caused the wall to fall and thus no
evi dence that the violation of the ordinance in fact caused the
fall.

In this case, it is undisputed that the second ami ocentesi s
woul d not have occurred but for the negligent act; a jury could
find Ms. Yonce contracted the infection as a result of the second
procedure; that the infection required Dr. Elberfeld to induce
| abor; and that inducenent of l|labor led to the premature birth
and subsequent death of the infants. Furthernore, the negligent
act was a substantial factor in producing harm The freezing of
t he specinmens created a situation harm ess until acted upon by
other forces (i.e., the decision to undergo a second procedure
and chorioamionitis) for which the negligent actor was not
responsi bl e. See RESTATEMENT § 433(Db).

Consequent |y, because a jury could find causation in fact,
we nust di scuss whether the negligent act was a legally
cogni zabl e cause. That analysis, in turn, requires a discussion

of foreseeability with reference to nature and extent of harm and
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with reference to intervening forces and supersedi ng causes.
2. Legally Cognizabl e Cause

Appel | ees argue that "a new chain of causation was initiated
by the independent factors of Ms. Yonce's decision to be retested
and the devel opnent of the extrenely rare infection"” and that
neither was foreseeable. The argunent is intriguing, but,
ultimately, is without nerit.

Oten proximate cause is not proven because the negligent
act was too far renoved fromthe harm the nature or extent of
t he harm was unforeseen, or the injured party was not a nenber of
the class to whominjury was foreseeable. First, the tenpora
and spatial chain between the freezing of the specinens and the
twns' untinely deaths was not so attenuated as to relieve

appellees of liability. See Peterson, 258 Md. at 18-20. On

Septenber 26, 1990, Dr. Sanders perforned the first ammi ocentesis
upon Ms. Yonce. She discussed the situation with Drs. Elberfeld
and Sanders; Dr. Sanders perfornmed the second procedure on
Cctober 2, 1990; within two days of that procedure Ms. Yonce
reported to the hospital and, subsequently, gave birth to the
infants. Second, the nature and extent of harm was foreseeabl e,

i.e., the "general field of danger"” that the freezing of the

speci nens created was foreseeable and, therefore, by definition
not highly extraordinary. As quoted in footnote 11, supra,
SmthKline's technical information sheet pertaining to chronosone

anal ysis of ammiotic fluid declared, in capital letters, that
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ammiotic fluid specinens should not be placed on cold packs,
frozen, or refrigerated. Third, the identity of the injured
party was foreseeable. SmthKline should have been aware that
destruction of the specinens m ght have resulted in a decision by
the provider of the specinmens, M. Yonce, to submt for a retest
and to face the risks and conplications associated with it.

In Hartford, a case heavily relied upon by appellees, Judge
Bell, witing for the Court of Appeals, exam ned the inportance
of foreseeability in determning the existence of proximte
cause, both in terns of foreseeability of harmand foreseeability
of intervening causes. In that case, an escapee fromthe
Springfield Hospital Center, Robert Lee Giffin, stole an
unatt ended Manor Inn laundry van that an enpl oyee had | eft
unl ocked with the keys in the ignition. Hartford, 335 Mi. at
139. During the span of thirty mnutes, Giffin was involved in
a hit-and-run collision, and a collision with a car which gave
rise to the damage claim [d. at 140. Having determ ned that
Manor Inn's enpl oyee was negligent, Judge Bell next analyzed
whether Giffin's negligence broke the chain of causation flow ng
from Manor Inn's negligence. [d. at 157. Judge Bell concl uded
t hat the causal connection was broken because "the manner in
which he [Giffin] drove the van, and its consequences [injury to

the insured], were '"highly extraordinary.'" |d. at 160. Comment
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(e) to Restatenent § 435! states:
It is inpossible to state any definite rules
by which it can be determ ned that a
particular result of the actor's negligent
conduct is or is not so highly extraordinary
as to prevent the conduct from being a | egal
cause of that result. This is a matter for
t he judgnent of the court formul ated after
the event, and therefore, with the know edge
of the effect that was produced.

RESTATEMENT at 453- 54.

Appel I ees I atch upon the term "highly extraordinary" and
suggest that the "contraction of an exceedingly rare infection
was ' highly extraordinary' in the sane sense that the Court
considered the thief's manner of driving to be 'highly
extraordinary.'" The argunent has its foundation in Dr.

Spangl er's statenent that the incidence of chorioamionitis in
all pregnancies is "extrenely rare" and "far |ess than one
percent.”

We need not resort to statistical data to perform our
proxi mate cause anal ysis, because the question is one of
foreseeability. Specifically, the question is whether appellees
shoul d have foreseen the general harm nanely, the tw ns' deaths
fromconplications arising froma second ami ocentesi s, and not
the specific manifestation of that harm (i.e., premature birth at

a non-vi abl e age i nduced by chorioamionitis). See Stone, 330

MI. at 337. In this instance, we cannot say as a matter of |aw

% Judge Bell quoted § 435 at page 159 n. 6.
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that the potential conplications of an ami ocentesis procedure
were highly extraordinary events and, therefore, unforeseeable.

Bef ore | eaving our discussion of foreseeability in this
context and noving to intervening forces and supersedi ng causes,
we acknow edge appel |l ees' argunent that foreseeability is used to
expand liability in the determnation of a duty to warn and is
used to limt liability in the determ nation of proxi mate cause.
Consequently, they argue proxi mate cause is not established
sinply because a risk is foreseeable in a duty to warn context.?’
Appl ying that argunent to this case, and recognizing that the
concepts of duty to warn and infornmed consent are anal ogous,
appel | ees conclude that, although a small risk of infection from
an ammi ocentesis may be material and nay be required to be
di scl osed for infornmed consent purposes, that fact does not make
the infection foreseeable for proxinmate cause purposes.

Appel | ees further conclude that duty to warn cases, e.g., Miran

v. Fabergé, Inc., 273 Md. 538 (1975), are irrelevant with respect

to a determ nation of foreseeability for proxi mate cause

pur poses.

A duty to warn with respect to particular hazards is based
on a desire to prevent injury. The doctrine of infornmed consent,
di scussed in Sard v. Hardy, 281 Md. 432 (1977), requires
di scl osure of material risks and reasonable alternatives to a
patient and is based on a desire that a patient be able to nmake
deci si ons as autononously and know edgeably as possi bl e.
Conceptual ly, foreseeability is an elenment in the determ nation
of a duty to warn; it is not a legal elenment of informed consent
but is factually relevant in identifying material risks.
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We note that, in determ ning whether a duty exists or in
determ ni ng proxi mte cause, the relevant inquiry is the sane,
i.e., whether the general type of harm sustained was foreseeable.

See Eaqgl e-Picher, 326 Mi. at 194-97; Henley v. Prince George's

County, 305 Md. 320, 333-337 (1986); Stone, supra. |In Stone, a

case which did not involve a duty to warn, the plaintiff was
unable to get a honme equity | oan because the defendant had failed

to record tinely the rel ease of an extinguished lien. Stone, 330

M. at 332-33. As a result, the plaintiff alleged he had to sel
stock at a substantial loss in order to neet a margin call. |d.
at 333. The defendants had no know edge that the plaintiff was
in the stock market or that he was in a financial crisis. 1d. at
333. Moreover, the negligent act occurred a year prior to the
harm |d. at 332-33. The Court held that the plaintiff's |osses
wer e unforeseeable and cited Moran, a duty to warn case, as
authority for the general field of danger test. 1d. at 337.

I ndeed, it is arguable conceptually that the concept of
foreseeability is | ess expansive as an elenment of duty than as an
el ement of proxi mate cause. Foreseeability, in the context of
determ ning the existence of a duty, involves prospective
consideration of facts existing at the tine of the conduct.
Foreseeability, as an el enent of proximate cause, permts a
retrospective consideration of the facts. For present purposes,
it is a sufficient answer to appellees' argunent to observe that

foreseeability is an elenment in the determ nation of a duty and
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in the determ nation of proxi mate cause and is defined the sane
i n each.
3. Intervening Force and Supersedi ng Cause
Next, appellees contend that "Ms. Yonce's infornmed choice
to undergo the second ammi ocentesis and the unfortunate
occurrence of a statistically rare and virulent infection
intervened to cause the mscarriage.”" W part ways with
appel | ees when they declare that those two intervening forces
becane supersedi ng causes.
According to ReSTATEMENT § 442, six factors should be
eval uat ed when determ ni ng whether an intervening force rises to
the |l evel of a supersedi ng cause:
(a) the fact that its intervention
brings about harmdifferent in kind fromthat
whi ch woul d otherw se have resulted fromthe
actor's negligence;
(b) the fact that its operation or the
consequences thereof appear after the event
to be extraordinary rather than normal in
vi ew of the circunstances existing at the
time of its operation;
(c) the fact that the intervening force
is operating independently of any situation
created by the actor's negligence, or, on the
other hand, is or is not a normal result of
such a situation
(d) the fact that the operation of the
intervening force is due to a third person's
act or to his failure to act;
(e) the fact that the intervening force
is due to an act of a third person which is

wrongful toward the other and as such
subjects the third person to liability to
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hi m
(f) the degree of culpability of a
wongful act of a third person which sets the
intervening force in notion
Not hing i n subsections (a) through (f) persuades us that Ms.
Yonce's decision or the chorioamionitis were supersedi ng causes.

Resort to 88 442A and 443 buttresses our concl usion.

8§ 442 A Intervening Force Risked by Actor's
Conduct

Were the negligent conduct of the actor
creates or increases the foreseeable risk of
harm t hrough the intervention of another
force, and is a substantial factor in causing
the harm such intervention is not a

super sedi ng cause.

8§ 443. Normal Intervening Force

The intervention of a force which is a normal
consequence of a situation created by the
actor's negligent conduct is not a

super sedi ng cause of harm whi ch such conduct
has been a substantial factor in bringing
about .

Appel | ees argue that the risk of mscarriage as a result of
under goi ng the second procedure was not affected by the negligent
act, i.e., the risk encountered was the sanme risk encountered by
Ms. Yonce during the first procedure and encountered by all
pati ents who choose to undergo the procedure. That argunent
ignores that the risks associated with the first procedure were
effectively at zero at the time Ms. Yonce encountered the risks a
second tinme as a result of the negligent act. M. Yonce was

unwi I lingly placed in a situation in which she had to choose
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between a right to obtain relevant information that went beyond

mere conveni ence, i.e., know edge of the twi ns' genetic nmakeup,

or remain ignorant; her decision was foreseeable. Atlantic Mit.

Ins. Co. v. Kenney, 323 Ml. 116 (1991). Although the risk of an

infection was statistically small, it was part of the foreseeable
harm t hat was associated with the ami ocentesis. See RESTATEMENT §
442 A. Moreover, the non-negligent act of a plaintiff is not a
superseding cause if it was foreseeabl e.?8

Qur exam nation of § 443 nmandates the same conclusion. The
non- negl i gent performance of an ammi ocentesi s procedure does not,
and cannot, elimnate naturally occurring risks. Those risks are
nor mal consequences of the procedure. Coment b to 8 443 defines
the word "normal " for purposes of the Restatenent.

b. 'Normal' consequences. The word 'normal’
is not used in this Section in the sense of
what is usual, customary, foreseeable, or to
be expected. It denotes rather the
antithesis of abnormal, of extraordinary. It
means that the court or jury, |looking at the
matter after the event, and therefore know ng
the situation which existed when the new
force intervened, does not regard its
intervention as so extraordinary as to fal
outside the normal class of events. Wen a
negligently driven autonobile hits a cow, it
is scarcely to be regarded as usual
customary, or foreseeable in the ordinary

8| f a plaintiff conmtted a negligent act, and the
negl i gence was a proxi mate cause of the harm the burden of proof
resting upon the defendant, Kenney, 323 Mi. at 135, the defense
of contributory negligence would be avail able and no recovery
could be had unless the plaintiff were of tender years or could
i nvoke the doctrine of |ast clear chance or sone other exception.
Harrison v. Montgonery County, 295 Ml. 442, 450-51 (1983).
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sense in which that word is used in
negl i gence cases, that the cow, after |ying
stunned in the highway for five mnutes, wll
recover, take fright, and nmake a frantic
effort to escape, and that in the course of
that effort it will charge into a bystander
knock himdown, and injure him But in
retrospect, after the event, this is not at
all an abnormal consequence of the situation
which the driver has created. It is to be
classified as normal, and it will not operate
as a supersedi ng cause which relieves the
driver of liability.

RESTATEMENT at 472-73. The negligent destruction of the specinens
forced Ms. Yonce to nake a decision. At the tine the specinens
were destroyed, it was foreseeable that Ms. Yonce would choose to
undergo a second amni ocentesis and be subject to the normal risks
associated wth that procedure, including the risk of infection.
We nentioned, supra at page 26, that a foreseeable act, even

if it is the non-negligent act of the injured party, is not a
supersedi ng cause. Even if the intervening force is the
negligence of a third party, it does not necessarily becone a
supersedi ng cause. RESTATEMENT 8 447, discussing negligent
i nterveni ng acts, provides:

The fact that an intervening act of a third

person is negligent initself or is done in a

negl i gent manner does not meke it a

super sedi ng cause of harmto anot her which

the actor's negligent conduct is a

substantial factor in bringing about, if

(a) the actor at the time of his negligent

conduct shoul d have realized that a third

person m ght so act, or

(b) a reasonable man knowi ng the situation
exi sting when the act of the third person was
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done would not regard it as highly
extraordinary that the third person had so
acted, or
(c) the intervening act is a norna
consequence of a situation created by the
actor's conduct and the manner in which it is
done is not extraordinarily negligent.

We nention 8 447 because of appellant's reliance on
Hartford. |In Hartford, 335 M. at 160-61, the Court of Appeals,
after finding that the harm and manner of occurrence were highly
extraordinary within the neani ng of RESTATEMENT § 435, al so held
that negligent driving by the thief was a supersedi ng cause
because it was highly extraordi nary. RESTATEMENT 8447(cC).
RESTATEMENT 8§ 447 and that part of the holding in Hartford are not
directly applicable to this case because here the interveni ng act
was that of the injured party. Furthernore, the intervening act
was foreseeable and, for purposes of the notion for summary

j udgnment, non-negligent.

Appel | ees view as persuasi ve G aham v. Keuchel, 847 P.2d 342

(Ckla. 1993), wherein the Suprene Court of Cklahoma!® thoroughly
exam ned i ntervening forces and supersedi ng causes in the context
of an infant's death caused by erythroblastosis fetalis, a |ethal
formof anema. Katrina Gaham the infant's nother, brought
suit for her own bodily injury, and joined, wth her husband
Janmes, a claimfor their son Donald s wongful death. Qut of

five pregnancies, Donald was the second child born to the

9Ckl ahoma has adopted a form of conparative negligence.
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Grahans. M. Graham who was RH negative, contended that
def endants, her physicians, did not determ ne her blood type
nor give to her the antisensitization drug Rho-GAM i n
connection with her third pregnancy and subsequent m scarriage in
1981- 82.

During the course of a pregnancy, the bl ood of the nother
and fetus mx. If the nother is RH negative and the fetus is RH
positive, the nother's body wll react to the D antigen that is
present in RH positive blood and begi n produci ng anti bodi es that
may, during a |later pregnancy, cross through the placenta and
attack and destroy a RHpositive fetus's red blood cells. The
not her becones "sensitized" when her body begins producing the
anti bodies. Sensitization may be averted by adm ni stering Rho-
GAM to an RH negative nother during all pregnancies and after
every mscarriage, abortion or birth of an RH positive fetus or
child. Failure to adm nister the drug increases the risk of the
nmot her's i mune systenis response to a |later RH positive fetus.

Donal d, who was RH positive, was born on Decenber 19, 1983
and died four days later. The Gahans alleged that Ms. G aham
was negligently sensitized during her 1981-82 pregnancy and that
t he negligent act "was the direct cause of Donald's fatal
condition and his death.” |1d. at 346. The doctors deni ed any
negl i gence and argued, anong ot her things, that

a superseding cause cut off their liability
to the parents because the nother had (1)
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W llfully conceived Donald (2) with ful

knowl edge that she had been sensitized and
(3) with conplete appreciation of the serious
risk of harmto herself and to the child.

Id. at 347 (enphasis in the original). The case went to the
jury, which returned verdicts in the defendants' favor; the
G ahans appeal ed and the defendants noted a counter-appeal .

At trial, the defendants contended that the evidence adduced
warranted a "superveni ng cause"? instruction. Over the G ahans'
objection, the trial court submtted to the jury a supervening
cause instruction. On appeal, the G ahans argued that the
evi dence did not support the instruction, that the instruction
was flawed, and that Ms. G ahanmi s decision to becone pregnant
coul d not be a supervening cause.

The trial court instructed the jury as foll ows.

Wth respect to the plaintiff's [sic] claim
for the wongful death of their child only,
you are instructed that if, following this
(sic) alleged negligent acts or om ssions of
t he naned defendants, the nother, Katrina
Graham with full know edge that she had been
sensitized and with full appreciation of the
ri sks and danger of subsequent pregnancies,
el ected to becone pregnant with Donal d
Graham then the naned defendants negligent
act (sic) or omssions were not a direct
cause of the death of the child. [Enphasis
suppl i ed. ]

Id. at 348 n.26. The Court recited a tripartite test for

20The Court apparently amal gamated the terns intervening
force and superseding cause. W understand the Court's use of
the term "superveni ng cause" as equivalent to the term
"supersedi ng cause," as used in Maryl and and t he RESTATEMENT.
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determ ni ng whether an act qualifies as a superveni ng cause.

To rise to the magni tude of a supervening
cause, which wll insulate the original actor
fromliability, the new cause nust be (1)

i ndependent of the original act, (2) adequate
of itself to bring about the result and (3)
one whose occurrence was not reasonably
foreseeable to the original actor.

Id. at 348 (enphasis in the original). The Court then applied
that standard to the facts before it.
Qur three-prong test for supervening

cause governs the wongful death claim

There nust be proof tending to show that the

child s injury and death resulted fromthe

not her's sexual conduct intended to bring

about conception that was (1) not reasonably

foreseeable to the doctors, (2) independent

of the doctor's [sic] substandard conduct and

(3) adequate of itself to bring about the

resul t.
Id. at 350 (enphasis in the original). The Court determ ned that
four questions of fact had been presented: (1) whether Ms. G aham
engaged in sexual conduct intended to bring about conception; (2)
froma foreseeability perspective, what Ms. G aham had been told
about her condition, what she knew and understood about her
condition, who told her and when she was told; (3) whether M.
Grahanml s acts and choi ces were independent forces; and (4)
whet her Ms. Grahami s conduct was adequate to bring about Donal d's
death. 1d. at 350-52.

The Court al so discussed the effect of Ms. Graham s

pregnancy as it related to the doctors' negligence.

If, after her sensitization, the nother
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intentionally becane pregnant with ful

know edge of the consequences, her risk

t aki ng conduct would not be prudent; rather,
she woul d be viewed as exposing herself

i nprudently to a known and appreciated ri sk,
whi ch she need not have taken. Once she had
becone sensitized, her underlying physical
condition was irreversible and unal terable.
The only action the doctors could have taken
to ward off the harmthat |ater occurred was
to warn the nother of the consequences of her
sensitization; they had no control over

whet her she woul d becone pregnant again. In
short, if she (1) knew that her reproductive
capacity was inpaired, (2) had been given
adequat e warni ngs about the dangers of
conceiving in her sensitized condition and
(3) completely understood the nedical risk to
herself and to her child if she conceived in
a sensitized condition, the forces set in
notion by the doctors['] failure to give her
Rho- GAM may be said to have becone passive--
i.e., they would not be harnful to the nother
unl ess she intervened to bring about the
harnful result. |f she undertook

unr easonabl e ri sks by becom ng pregnant in
her sensitized condition, the harmfor which
she is suing in not attributable to the
doctors, but to the normal risks of pregnancy
for a woman who has been sensitized.

Id. at 352-53 (enphasis in the original) (footnote omtted).

Court held that the evidence supported a superveni ng cause
i nstruction because

[f]actual disputes govern[ed] all the

critical components for deciding whether the

not her's conduct in bringing about conception

[wa] s a supervening cause that resulted in

Donal d's injury and death
Id. at 353 (enphasis in the original).

Shifting its attention to the alleged defects in the

superveni ng cause instruction, the Court concluded that the

The
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instruction withheld the matter of foreseeability fromthe jury,
and served to confuse the jury by the use of the phrase "el ected
to becone pregnant.”

The jury mght believe that if a wonman in the
nmot her's position becane pregnant, she would
be the sole cause of the harm In short, the
instruction gives the jury the false

i npression that the nere act of conceiving
and not hing nore woul d be enough to
constitute a supervening cause. Rather, it
is the sexual conduct intended to bring about
conception in the face of known danger to
oneself and to one's child--or the reckless
di sregard of that danger--that would formthe
superveni ng cause.

Id. (enphasis in the original).
The result that we reach is consistent with the result

reached by the court in Gaham |In the case sub judice, there is

a dispute or, at least, not full agreenent as to whether M.
Yonce had full know edge and appreciation of the risks of the
ammi ocent esi s procedures and whet her she voluntarily encountered
them 2! The parties agree that Ms. Yonce's decision to undergo
the second procedure was a reasonable act, i.e., she chose to

encounter a reasonable, as opposed to an unreasonable, risk. For

21The i ssues before us do not require us to analyze M.
Yonce' s knowl edge and appreciation of the risks as they pertain
to the doctrines of assunption of the risk, informed consent, or
contributory negligence. |In a proximte cause analysis, the
primary question is one of foreseeability; the extent of
know edge, the reasonabl eness of an act, and the degree of risk
are relevant. |In analyzing contributory negligence, the focus is
on reasonabl eness; in infornmed consent, the focus is on
materiality; and in assunption of risk the focus is on know edge
and appreciation of the risk and vol untariness.
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pur poses of causation, we cannot rule as a matter of |aw that her
decision interrupted and term nated the chain of causation; the
foreseeability of Ms. Yonce's decisions and actions properly fal
within the finder of fact's province.

In addition to the |l egal basis for our conclusion, we
observe that the result reached herein fully conports with public
policy. Society's interests are furthered by the exercise of a
right to obtain relevant information concerning a fetus for
pur poses of making informed deci sions as opposed to nere
conveni ence. Thus, the circuit court erred when it entered
summary judgnent against plaintiffs because a finder of fact
could have found that Ms. Yonce's decisions and actions were
foreseeabl e and, accordingly, did not anpbunt to a superseding
cause.

1. Assunption of Risk

Appel l ants have briefed the issue of assunption of the risk
but, prelimnarily, assert that we should not reach it because it
was not decided by the circuit court. Appellees, arguing that it
is properly before this Court, rely on the foll ow ng statenents
inthe circuit court's opinion, and assert that a "find[ing]" of
"informed consent” was tantanmount to a finding of assunption of
risk. The circuit court recited what it perceived to be the
"rel evant facts" and, as part of that recitation, referring to
the first ammi ocentesis, stated "[t]his court finds that both

explicitly and inplicitly, Ms. Yonce was aware that the
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ammi ocentesi s procedure posed sone degree of health risks, and
that she gave informed consent to [sic] it to be perfornmed.” At
a later point in the opinion, the circuit court stated "Ms.
Yonce's decision to consent to the second ammi ocentesis was nmade
with full know edge of the risks involved; her decision -- not
t he negligent act -- caused the performance of the second
ammi ocentesis."

The doctrine of informed consent, adopted in Sard, supra, is

based on principles of negligence and i nposes upon a physician a
duty to disclose material risks and available alternatives so
that a patient can nmake an inforned decision. The |ack of

i nformed consent provides a cause of action, whereas assunption
of the risk provides a defense. Inforned consent may exist in a
gi ven case even though the assunption of risk defense may not be
avai lable. This is because the doctrine of informed consent
recogni zes a right to withhold informati on under certain
circunstances and it constitutes consent to a procedure before it
occurs. Sard, 281 Ml. at 444-45. Once a patient has given his
or her infornmed consent, that consent to treatnent does not serve
to rel ease a physician fromthe effects of a negligent act that

m ght occur in the future. Assunption of the risk is a voluntary

exposure to a known risk, Martin v. ADM Partnership, 106 M. App.

653, 657 (1995), including the risk resulting froma negligent
act. The circuit court clearly addressed only the issue of

proxi mate cause and considered Ms. Yonce's know edge only insofar
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as it was relevant to that issue. It did not rule on "infornmed
consent” and "assunption of risk." The question that the circuit
court posed to itself was solely one of causation, see supra
page 12. The circuit court answered the question as foll ows:
There exi sts no proxi mate causation in
the presented chain of events. As such,
Plaintiffs' [sic] have not shown that
negl i gence was in any way a proxi mate cause
of injury and, therefore, cannot recover
under the all eged causes of action.
It is hereby ORDERED this 24th day of
January, 1995, that defendant's Mdtion for
Summary Judgenent is granted.

In Sanders's notion for summary judgnent, he successfully
argued that his notion should be granted because the circuit
court had previously held, in ruling on SmthKline's notion for
summary judgnent, that Sanders had not negligently perforned the
second ami ocentesis and that the negligent freezing of the
speci nens was not the proximate cause of the injuries at issue.

Odinarily, on appeal froman entry of sumrary judgnment, we

will not rule on a ground not ruled upon by the trial court.

Maryland Cas. Co. v. Lorkovic, 100 M. App. 333, 357 (1994); M.

Rul e 8-131(a) (1996); Ceisz v. G eater Baltinore Med. Center, 313

Md. 301, 314 n.5 (1988) ("[T]he appellate court wll not
ordinarily undertake to sustain the judgnments by ruling on
anot her ground, not ruled on by the trial court, if the
alternative ground is one as to which the trial court had a

di scretion to deny summary judgnent."”) W decline, therefore, to
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rul e on assunption of risk because it was not rul ed upon bel ow
and because it was not raised by Sanders.
For the reasons stated herein, we reverse the judgnents
ent ered bel ow.
JUDGMVENTS VACATED; CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT

WTH THI'S OPI Nl ON; COSTS
TO BE PAI D BY APPELLEES.



