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Jimmy Young appeals the decision of the Crcuit Court for
Prince George’s County granting sunmmary judgnment in favor of
appellee Allstate Insurance Conpany, thereby denying uninsured
nmotori st coverage to appellant. This case began when appel |l ant, as
plaintiff below, filed a notor tort claimagainst three defendants:
(1) appellee — appellant’s auto insurance carrier, (2) Antonio
M|l ano —the uninsured driver of the vehicle that struck appellant,
and (3) Fabrico Caro! — the owner of the vehicle that struck
appel | ant . After sonme discovery, appellant agreed to release
Fabrico Caro fromthe case on summary judgnent because Caro was out
of the country at the tinme of the accident and had not given
permssion to Antonio Mlano to operate the vehicle that initiated
the accident. Process was served on M| ano outside of the United
States; however, he never filed an answer to the conpl aint.

On Decenber 13, 1996, appellee filed a Mdtion for Summary
Judgrent claimng that appellant was not covered under the policy’s
uni nsured notorist provisions because he (appellant) was using a
truck provided by his enployer for his “regular use” when the
accident occurred. The policy excluded from the definition of
“insured auto[s]” vehicles not owned by appellant that were
provided for his “regular use.” Appellant filed a response to
appellee’s Mdtion for Sunmary Judgnent on Decenber 24, 1996. The

court granted appellee’s Mtion for Summary Judgnment on May 7, 1997

lAppellant’s brief refers to this defendant as Fabrico
“Carrero.” The pl eadi ngs bel ow, however, refer, for the nost part,
to Fabrico “Caro” and occasionally to “Fabricio” Caro.



-2 -

wi thout a hearing.? Appellant filed a Mdtion for Reconsideration,
which the court denied on May 30, 1997. Appel lant noted this
tinmely appeal on May 29, 1997, in which he raises one question for
our review, reframed bel ow

Did the circuit court err when it granted
appel l ee’s Mdtion for Summary Judgnent ?

W answer the question in the affirmative and reverse the

judgnent of the circuit court.

FACTS

On July 18, 1995, appellant, who worked for the District of
Col unbi a public school system was operating a District of Col unbia
vehi cl e when he decided to go to lunch at approximately 11:45 a. m
The vehicle was a |l arge step van or truck provided by the District

of Colunbia for appellant’s regular use in servicing the District’s

2In maki ng his argunent, appellant points out that the Mtion
for Summary Judgnent was granted wi thout a hearing. W find that
fact insignificant since no hearing was requested by either party.
See MARYLAND RULE 2-311(f) (1998) which provides:
A party desiring a hearing on a notion, other
than a notion filed pursuant to Rule 2-532, 2-
533, or 2-534, shall so request in the notion
or response under the heading “Request for
Hearing.” Except when a rule expressly
provides for a hearing, the court shal
determ ne in each case whether a hearing wll
be held, but it may not render a decision that
is dispositive of a claimor defense w thout a
hearing if one was requested as provided in
this section.
As stated supra, notions for sunmary judgnment are governed by
MARYLAND RULE 2- 501.
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public schools. Appellant parked the vehicle facing northbound on
18th Street, N. W, Wshington, D.C., parallel to the curb. He
turned off the ignition, exited the truck, and went to the rear of
the vehicle to check the padl ock on the back doors. H's intent was
to enter a nearby MDonald s restaurant that was adjacent to the
si dewal k on the side of the street where he had parked.

Appel | ant was standing approxi mately ten inches fromthe rear
bunper of the parked truck, still facing the closed rear doors,
when he noticed a car comng from the opposite direction
(sout hbound) on 18th Street, N.W The sout hbound vehicle, driven
by Antonio MIlano, mde a sudden Uturn, comng close to
appellant’s truck as it veered around. As the vehicle turned, it
made a squeal i ng noi se that drew appellant’s attention, causing him
to turn around and turn his head to his right. After virtually
conmpl eting the U-turn, MIlano backed the vehicle he was driving
into appellant’s right knee. Despite the inpact, appellant was not
pushed into anything and he did not fall. He did, however, grab
his knee and sit down on the rear bunper of the parked truck.
M| ano brought his vehicle to a stop, rolled down his w ndow,
ext ended an apol ogy to appellant, and then fled the scene.

As stated above, appellant sued appellee for the uninsured
notori st coverage provided for in appellee’ s insurance policy with
appellant, but the lower court granted appellee’'s Mtion for

Summary Judgnent and this appeal foll owed.
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DI SCUSSI ON

St andard of Revi ew

Motions for sunmmary judgnment are governed by MARYLAND RULE 2-
501, which provides that, “[t]he court shall enter judgnent in
favor of or against the noving party if the notion and response
show that there is no genuine dispute as to any material fact and
that the party in whose favor judgnent is entered is entitled to
judgment as a matter of law.” MARYLAND RULE 2-501(e) (1998). See
al so Bagwel | v. Peninsula Regional Medical Cr., 106 Md. App. 470,
488 (1995), cert. denied, 341 Md. 172 (1996) (holding trial court
to sanme requirenents as M. RuE 2-501). In making its
determ nation, the circuit court nust view the facts and all
i nferences fromthose facts in the |ight nost favorable to the non-
nmovi ng party. Brown v. Wheeler, 109 M. App. 710, 717 (1996).
Even when there is a dispute as to the facts, if resolution of that
factual dispute is not material to the controversy, such dispute
does not prevent the entry of summary judgnent. Lynx, Inc. v.
Ordnance Products, Inc., 273 Md. 1, 8 (1974). A material fact is
one that will affect the outcone of the case. Id.

When there are no factual disputes, the trial court nust

interpret insurance policies using the ordinary and accepted
meani ngs of the words set out in the policy. Cheney v. Bell Nat’l

Life Ins. Co., 315 Ml. 761, 766 (1989).
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The standard for appellate review of a trial court’s granting
or denying a notion for summary judgnent requires us to determ ne
whether the trial court was legally correct. Heat & Power Corp. V.
Air Prods. & Chens., Inc., 320 Md. 584, 590-92 (1990); Barnett wv.
Sara Lee Corp., 97 M. App. 140, 146, cert. denied, 332 M. 702
(1993). In so doing, we review the sane material fromthe record
and decide the sane |legal issues as the circuit court. Nationw de
Mut. Ins. Co. v. Scherr, 101 M. App. 690, 695 (1994), cert.

deni ed, Scherr v. Nationwde Mut. Ins. Co., 337 Md. 214 (1995).

Appel lant clains that there was a dispute as to material fact
below and that the lower court msconstrued the applicable
uni nsured notorist law. Specifically, appellant alleges that the
| ower court erred when it granted appellee’s Mtion for Summary
Judgnent based on a finding that he was “in, on, getting into, or
getting out of” a vehicle provided for his “regular use,” as
opposed to finding that he was a pedestrian at the time of the
acci dent.

Appel l ee counters that the insurance policy in question
excl udes vehicl es not owned by appellant that are provided for his
“regul ar use” fromthe definition of “insured auto” as used in the
policy’ s uninsured notorist endorsenent. Consequently, appellee

asserts that appellant is excluded fromclai mng uni nsured notori st
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protection while “in, on, getting into, or getting out of” the
step van that his enployer had provided for his “regul ar use.”

We shall reverse the decision of the |lower court, as we are
persuaded that the |lower court m sconstrued the insurance contract
and wuninsured notorist |aw, although not necessarily for the
reasons stated by appellant. Based on our review of the pleadings
that were before the lower court, we find no dispute as to materi al
fact, but hold that the trial court’s determnation was legally
i ncorrect. We Dbegin our explanation with a synopsis of the
rel evant uninsured notorist |aw

The primary purpose of uninsured notorist insurance “is to
assure financial conpensation to the innocent victinms of notor
vehicle accidents who are unable to recover from financially
i rresponsi bl e uninsured notorists.” Pennsylvania Nat’'l Mt. Cas.
Ins. Co. v. Gartel man, 288 Ml. 151, 157 (1980); see al so Nati onw de
Mut. Ins. Co. v. Webb, 291 Md. 721, 737 (1981) (stating that the
pur pose of uninsured notorist statutes is to ensure “that each
i nsured under such coverage have available the full statutory
mnimmto exactly the sanme extent as woul d have been avail abl e had
the tort[-]feasor conplied with the mninmum requirenents of the
financial responsibility law ”) (quoting Wbb v. State Farm Mit.
Auto. Ins. Co., 479 S.W2d 148, 152 (M. App. 1972)).

The uninsured notorist statute is renedial in nature, and

therefore, should be construed liberally. See Gartel man, 288 M.
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at 160. | ndeed, the remedial nature of the uninsured notori st
statute has led “[t]he courts . . . to favor the interests of the
insureds to a greater degree than was previously true in regard to
any other insurance coverage.” 1 AAN |. WDSS, UNNSURED AND
UNDERI NSURED MOTORI ST | NSURANCE 8 3.6 (2d ed. 1987).

Maryl and’s uninsured notorist statute requires that every
i nsurance policy contain coverage for damages that “[t] he insured
is entitled to recover fromthe owner or operator of an uninsured
mot or vehicle because of bodily injuries sustained in a notor
vehicle accident arising out of ownership, maintenance or use of
such uninsured notor vehicle.” M. CooE (1997 Repl. Vol .) | NSURANCE
(INs.), & 19-509(c)(1).

The uni nsured notorist endorsenent of the insurance policy in
the instant case provides, in relevant part, under the section
entitled “Part 5 Uninsured Mdtorist |Insurance Coverage SS”:

W wll pay damages for bodily injury,
si ckness, disease or death, or property damage
whi ch an insured personis legally entitled to
recover from the owner or operator of an
uni nsured auto. Injury must be caused by

accident and arise out of the ownership,
mai nt enance or use of an uni nsured auto.

| nsured Persons
1. You and any resident relative. (S

You” and “your” are defined in the policy as the
pol i cyhol der nanmed on the declarations page (appellant) and the
pol i cyhol der’ s resident spouse.
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Any person while in, on, getting into or
out of an insured auto wth your
per m ssi on.

Any ot her person who is legally entitled
to recover because of bodily injury to
you, a resident relative, or an occupant
of your i nsured auto wth your
perm ssi on.

An insured auto is a notor vehicle:

1

Consistent with the Maryl and Uni nsured Motorist Statute,

policy’s “Insured Persons”

descri bed on the declarations page. This
i ncludes the notor vehicle you replace it
with.

not owned by you or a resident relative,
i f being operated by you with the owner’s
perm ssion. The notor vehicle can't be
furnished for the regular use of you or
any resident relative.

cl asses of persons that have the ability to recover

nmotori st coverage as insured persons under the policy.

summari ze each class of insureds in the order in which they occur

in the policy.

The first class of insured persons, which we will call

A

First C ause | nsureds

cl ause insured persons,” consists of the naned insured,

i nsured’s spouse, and any resident relative of the nanmed insured.

The coverage granted to first clause insureds is persona

conpr ehensi ve.

See ANDREW JANQUI TTO, MARYLAND MOTOR VEHI CLE | NSURANCE, 8§

section specifically establishes three

uni nsur ed

t he naned
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8.6(A) 288 (1992); see also ANDREW JANQUI TTO, Uni nsured Motori st
Coverage in Maryland, 21 U BAT. L. ReEv. 171, 222 (Spring 1992).
The clause contains no limting | anguage with respect to insured
aut onobiles and, when read alone or in conjunction with the
uni nsured notorist section, there is no indication that the first
cl ause coverage runs with an insured vehicle rather than solely
with the insured person. See id. Rather, reading the uninsured
not ori st endorsenent in conjunction with the rest of the policy and
the uninsured notorist statute, it is clear that the policy covers
first clause insureds in a variety of situations. |1d. W believe
that the clear neaning of the policy places appellant within this

first class of insured persons.

B

Second Cl ause | nsureds

The second class of insured persons, which we shall cal
“second cl ause insured persons,” are all persons “while in, on
getting into or out of an insured auto”* with the perm ssion of
either the nanmed insured or the named insured s spouse. It is
clear that the second clause is an expansion of the uninsured
notori st coverage from that allowed in the first clause to all

persons while “in, on, getting into or out of an insured auto.” It

“This and simlar clauses are sonetines referred to as
occupancy cl auses.
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is here, with second clause insured persons, that appellee, as
drafter of the policy, sawfit to limt uninsured notorist coverage
to sone sort of “occupancy” of an “insured auto.” O course, as we
expl ai ned supra, the policy excludes vehicles such as the truck
appel l ant was driving fromthe definition of “insured auto.”

The judicial treatnment of such “occupancy” clauses wth
respect to second clause insureds, although inapplicable to the
first class of insured persons, denonstrates the renedial nature of
uni nsured notorist coverage. Many such denonstrative cases are
di scussed later in this opinion, as they have been cited by both
parties to this appeal in support of their positions. |ndeed, the
cases indicate how various courts have endeavored to provide
uni nsured notorist benefits to innocent victins who fit within the
second clause of insureds, by manipulating the concepts and
meani ngs of words enbodied in the clause. See id.

Maryl and’s uninsured notorist statute does not define the
meani ng of “in, on, getting into or out of.” Appellee’s insurance

policy also does not define the clause. Mreover, the clause has

not received nuch judicial treatnent. A simlar phrase —“in or
upon, entering into or alighting from — has, however, received
attention from the courts. See JANQUITTO, MARYLAND MOTOR VEH CLE

| NSURANCE, 8§ 8.6(B) 289 (1992); see also JANQUTTO, 21 U. BALT. L. REV
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at 223. Sone courts have found that phrase to be anbiguous.?®
Nevert hel ess, the “occupancy” clause in the personal autonobile
policy of the instant case has not been interpreted by the Maryl and

courts.

C

Thi rd C ause | nsureds

The third class of insureds in the policy’s uninsured notori st
endor senent includes any person who is entitled to recover damages
because of “bodily injury” to a first or second clause insured.
Appel lant certainly is not included in this category.

As stated supra, the plain | anguage of the contract indicates
that appellant, the nane insured, is eligible for wuninsured
notori st coverage for physical injury whether in an insured vehicle
or not. To reiterate, the policy provides:

W wll pay damages for bodily injury,
si ckness, disease, or death . . . which an
insured person is legally entitled to recover
from the owner or operator of an uninsured
aut o. I njury nmust be caused by accident and

ari se out of the ownership, nmaintenance or use
of an uni nsured auto.

SSpecifically, the word “upon” is usually the nost troubl esone
part of the clause. See M chigan Insurance Co. v. Conbs, 446
N. E. 2d 1001 (I nd. Ct. App. 1983) and Manning v. Sunmt Hone | nsurance
Co., 623 P.2d 1235 (Ariz.Ct.App. 1980) (both finding the term
“upon” to be anbiguous and holding that the neaning of “upon” a
vehicle was to be liberally construed).
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As indicated above, the first category of "insured persons” is
defined in a separate sentence as “[appellant] and any resident
relative.” It contains no limting |anguage. The restrictive
| anguage of “while in, on, getting into or out of an insured auto”
is included with the second defined class of “insured persons”
which clearly increases the coverage allowed in the first class but
does not restrict it in any way.® |If appellee wanted to limt the
policy’ s uninsured notorist coverage on appellant, it could have
easily witten the limtation into the first clause which provides
the coverage as it did in the other clause(s).” O course the
exclusion would have to conport with the applicable uninsured
notori st | aw.

The restriction regarding the furnishing of a vehicle for
regul ar use applies to whether a vehicle is insured, not whether a
person is insured. The policy clearly indicates that appellant, as

named i nsured, is an “insured person.”

\We note that, in an attenpt to otherw se make rel evant the
restrictive | anguage di scussed here, appellant cites the definition
of “pedestrian” from page 12 of the policy that defines
“pedestrian” as “any person not in, on, or getting into or out of
a motor vehicle.” This definition, however, is included under the
policy’s section on Personal Injury Protection, not Uninsured
Mot ori st | nsurance.

"For exanple, the first class of insured persons hypothet-
ically could have been defined as “[y]ou and any resident relative
while not in, on, getting into or out of a notor vehicle furnished
for the regular use of you.” To be clear, we are not saying here
t hat such an exclusion would be valid. Rather, we give the exanple
to show that an exclusion should be clearly inplicated by the
policy, lest the drafter fall prey to self-created anbiguities.



Perm tted Exclusions from Uninsured Mtorist Coverage

As appellant is an "insured person" for purposes of the
uni nsured notorist coverage provided in the policy, he may be
denied such coverage only if he falls wunder a valid policy
exclusion. W hold that he does not.

Maryl and’ s uni nsured notorist statute explicitly permts only
two exclusions from uninsured notorist coverage: the “owned-but-
uni nsured” excl usion and the “naned driver” exclusion. [INS. 88 19-
509(f)1 and 2, respectively. No ot her exclusions are expressly
permtted by statute.?®

The first exclusion (the owned-but-uni nsured exclusion), set

forth in INs. 8§ 19-509(f)(1), allows insurers to exclude from

8The Court of Appeals has stated repeatedly that, “where the
Legislature has required specified coverages in a particular
category of insurance, and has provided for certain exceptions or
exclusions to the required coverages, additional exclusions are
generally not permtted.” Gble v. Colonial Ins. Co., 313 Ml. 701,
704 (1988); see also Larinore v. Anerican Ins. Co., 314 M. 617,
622 (1989) (quoting Gable, 313 M. at 704); Nationwi de Mut. Ins.
Co. v. United States Fidelity & Guar. Co., 314 Md. 131, 141 (1988)
(quoting Gable, 313 Mi. at 704). See also Blue Bird Cab Co., Inc.
v. Amal gamated Cas. Ins. Co., 109 M. App. 378, 388 (citing
Jennings v. CEICO 302 M. 352, 356 (1985) (stating that, where the
Legi sl ature had mandated insurance coverage, this court wll not
create exclusions not set out in the statute). |1d. Despite this
principle, however, we have upheld the validity of a third
excl usi on —the “owned- but-ot herw se-i nsured” exclusion. Powell v.
State Farm Mut. Autonobile Ins. Co., 86 MI. App. 98 (1991). W
shal | discuss this exclusion, infra.
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coverage the nanmed insured and his resident famly nenbers “when
occupying or . . . struck as a pedestrian by an uninsured notor
vehicle that is owned by the nanmed insured or an inmmediate famly
menber of the naned insured who resides in the nanmed insured s
househol d. " ®

The second exclusion (the naned driver exclusion), set forth
inINs. 8 19-509(f)(2), allows insurers to exclude coverage for “the
named insured, a famly nenber of the named insured who resides in
t he named insured’ s household, and any other individual who has
ot her applicable notor vehicle insurance for an injury that occurs
when the nanmed insured, famly nenber, or other individual is
occupying or is struck as a pedestrian by the insured notor vehicle
while the nmotor vehicle is operated or used by an individual who is

excluded from coverage under 8§ 27-606° of this article.”!

°Thi s excl usi on encourages Maryl and’ s conprehensive insurance
schene by encouragi ng “the owner of an uninsured notor vehicle to
becone insured by inposing upon himthe penalty of exclusion from
coverage for failure to obtain insurance.” Pennsylvania Nat’'|l Mit.
Cas. Ins. Co. v. Gartelman, 288 M. 151, 154 (1980). See
Unsatisfied Caim & Judgnent Fund v. Hamlton, 256 M. 56, 60
(1969), wherein the court stated as follows: “The Ilegislature
apparently concluded that if this irresponsible group were excl uded
from coverage, its nenbers and future potential nenbers m ght be
i nduced to becone insured so that they mght qualify for coverage.
If this legislative optimsm proved sound, the nunber of insured
vehicles —the evil that produced the statute —would be | essened.”
| d.

0Section 27-606 allows an insurer to exclude nearly all
coverage when a vehicle is operated by a naned excluded driver
INS. § 27-606.

11The naned driver exclusion, |ike the owned-but-uninsured
(continued. . .)
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As stated supra, a third exclusion was given legal |life when
this Court upheld an express “owned-but-otherw se-insured”
exclusion in Powell, 86 MI. App. at 108, despite |lacking statutory
aut hori zati on. In that case, Kenneth Powell was injured by an
uni nsured nmotorist while driving his wife’'s car which was insured
by State Farm The State Farm policy on the wife's car had
$20, 000/ $40, 000 in uninsured nmotorist coverage. State Farm al so
insured a notor vehicle owed by Kenneth Powell|l under a different
policy. The State Farmpolicy that covered M. Powel|’s autonobile
had $100, 000/ $300, 000 i n uni nsured notori st coverage. That policy
cont ai ned the foll ow ng excl usion:

THERE | S NO COVERAGE:
2. FOR BODILY INJURY TO YOU . . . WHILE
OCCUPYING . . . A MOTOR VEH CLE OANED BY YQU,

YOUR SPOUSE OR ANY RELATI VE, and which is not
insured under the liability coverage of this

policy.
ld. at 100 (quoting policy) (alteration in Powell).
M. Powell sought uninsured notorist benefits from both the
State Farmpolicy covering his wfe's car and the State Farm policy
covering his vehicle. The lower court held that he was limted to

t he $20, 000/ $40,000 Iimt under the policy covering his wife' s car.

(... continued)
excl usi on, bal ances the insurers interests with the public policy
of affording uninsured notorist benefits to those injured by the
negl i gence of uninsured notorists. See Nationwide Mit. Ins. Co. V.
MIller, 305 Md. 614 (1986).
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This Court affirnmed. W first found that the exclusion was
consistent wth the uninsured notorist statute. “To permt such an
exclusion wll encourage famlies to obtain coverage for all of

their vehicles and thus maxi m ze conpliance with the purpose of the
statute.” 1d. at 108.12 By contrast, we found that Powell’s
position would lead to an irrational result:

To hold as appellant also urges, i.e. that his
wife's vehicle was not uninsured because it
was covered under another policy, would be to
permt an owner to buy excess coverage under
one policy for one vehicle at a relatively
small prem um and coverage under a separate
policy for his other vehicles at a |esser
cost, and have the excess coverage of the
first policy apply to the vehicles covered
under the subsequent policies.

Id. at 110 (footnote omtted). As an alternative holding in
Powell, this Court reasoned that, even if the exclusion was
invalid, the result would not change: “If the policy exclusion at

i ssue were to be determned to be in conflict wwth the statute, it
would only be in conflict as to the mninmum required coverage,
i.e., $20,000/%$40,000. As to any excess coverage, it would be a

valid exclusion.” |Id. at 113.

2Not wi t hst andi ng Powel | being this Court’s precedent, we note
that other states have ruled that the “owned-but-otherw se-insured”
exclusion is invalid unless the applicable uninsured notorist
statute expressly permts it. See, e.g. Calvert v. Farners Ins.
Co., 697 P.2d 684 (Ariz. 1985); Harvey v. Travelers Indem Co., 449
A.2d 157 (Conn. 1982). WMaryland s uninsured notorist statute does
not expressly permt the exclusion.
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The excl usi on sought by appellee in the instant case, however,
will not neet with the sane fortune as the one in Powell. I n
short, appellee seeks to exclude uninsured notorist coverage for
appel l ant, the named insured, when he is in, on, getting into or
out of a vehicle not owned by him but instead, furnished to him by
a third party for his regular use. None of the three
af orenenti oned permtted exclusions includes that scenario.

To sunmari ze, the plain |anguage of the insurance policy does
not set forth the exclusion as argued by the parties below with
regard to appellant as the nanmed insured. Even if the exclusion
sought here by appellee were clearly witten into the policy, it is
not one of the aforenentioned explicitly permtted exclusions.
When a clause in an insurance policy is contrary to State public
policy, as set forth in the Insurance Code or other statute, it is
invalid and unenforceable. Blue Bird Cab Co., Inc. v. Amal ganmated
Casualty Ins. Co., 109 Md. App. 378, 388 (citing Jennings v. CElCQO
302 Md. 352, 356 (1985). When the |egislature has nmandated
i nsurance coverage, this Court will not create exclusions not set
out in the statute. | d. To construe the policy as appellee
w shes, as the |ower court nust have done in order to grant summary
judgnment, would countermand the renedial purpose underlying the
Maryl and uni nsured notorist statute, which is to provide recovery
for innocent victins of notor vehicle accidents caused by uni nsured

motorists. G@Gartelman, 288 MI. at 159. The insurance policy should
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effectuate this purpose. W accordingly reverse the granting of

appel l ee’s Mdtion for Summary Judgnent.

Even if the insurance policy and applicable |aw properly could
be interpreted as the parties and the | ower court have construed,
we are not persuaded by appellee’s argunents that the | ower court
woul d be legally correct in determning that appellant was “in, on,
getting into, or out of” the vehicle in question. As we stated
above, Maryland has not construed that particul ar clause. The few
relatively applicable cases can be distinguished fromthe facts of
the instant case. Although nost of the cases construing simlar
cl auses seemto support appellee's proposed construction, nost, if
not all, are from other jurisdictions and broadly construe the
rel evant clause in order to provide uninsured notorist coverage to
i nnocent victins, not exclude it. In other words, the courts were
pronmul gating the renmedial purpose of the wuninsured notorist
statute.

Perhaps the Maryland case nost applicable is Goodwin v.
Lunbermen’s Mutual Casualty Co., 199 Md. 121 (1952). In Goodw n,
Raynond Goodwi n drove his wife and five passengers to a weddi ng
reception in his vehicle. Goodw n parked his vehicle on a one-way
street with the driver’'s side to the curb. After the reception,
four of the seven individuals returned to the parked vehicle. The

first individual unlocked the right front door and was reaching
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inside the car to unlock the back door, when another autonobile
si deswi ped the Goodwi n vehicle and struck all four people. At the
time of inpact, the second of the four individuals was standing
behind the first, holding the right front door open. The third had
her hand on the handle of the right rear door, waiting for the
first to unlock it. The fourth person was standing behind the
second i ndi vi dual .

Al four of the victins nade clains under the nedical paynent
provi si on of Goodw n’s autonobile policy, which provided coverage
for bodily injury caused “while in or upon, entering or alighting
fronmf the insured autonobile. The insurer denied coverage arguing
that the victins were not occupying the vehicle at the tine of the
accident. The trial court held in favor of the insurer, but the
Court of Appeals reversed, ruling that all four victins were
occupyi ng the vehicle when the accident occurred.

After conceding that the victins were neither “in” nor
“alighting fronf the vehicle, the court westled wth the neani ngs
of “upon” and “entering.” 1In doing so, the Court recognized that
a technical approach was difficult in that the terns were not
synonynous, but sonetines covered the sane situation. Utimately,
the court concluded that the first individual was “upon” the car as

well as “entering” it. The court held that the rest of the

i ndi viduals were “entering” it.
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Al t hough both parties in the instant case rely upon Goodw n,
it clearly can be distinguished fromthe case at hand. W thout
anal yzi ng ad nauseam the facts that distinguish Goodw n fromthe
case at bar, we sinply note that the parties apparently cited the
case as it is the nost factually simlar Maryland case that could
be | ocated. Mreover, Goodwin is a good exanple of the Court of
Appeal s construing an occupancy clause in order to provide
coverage, consistent with the renedial purpose of the uninsured
notorist statute.

In Day v. Coca Cola Bottling Co., Inc., 420 So.2d 518 (2d Gr
1982), relied on by both appellant and appellee, plaintiff Day
observed a fast-noving Chevrolet |ose control and slide off the
road as he was driving along an interstate highway. Day parked his
vehicle on the shoulder of the highway and left the notor and
w ndshield w pers going as he exited and wal ked toward the
acci dent. As he approached, he saw that another accident was
imm nent as the Chevrolet was attenpting to return to the
interstate in reverse in the wake of an approaching Coca-Col a
tractor trailer. The Coca-Cola truck applied its brakes, jack-
kni fed, glanced off the Chevrolet, and collided with Day’'s vehicle
“sandwi chi ng Day when Day was about two feet fromthe truck.”

The Court of Appeals of Louisiana held that Day was occupyi ng
his insured vehicle for purposes of the uninsured notorist

coverage, despite the fact that he had gotten out of his vehicle as
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the relationship of time and distance to the vehicle was
sufficiently close. Specifically, the court held that, for
purposes of Day’s uninsured notorist policy provision, he was
i nsured while occupying the insured vehicle, defined in the policy
as being in or upon or entering into or alighting froman insured
vehi cl e. The court held that the phrase “while alighting front
nmust extend to sone situations where the body of the driver of the
i nsured vehicle has reached a point where it is not “in,” “upon,”
or in “physical contact” with the insured vehicle. Furthernore,
the court reasoned that, for purposes of uninsured notorist
coverage, the driver of an insured vehicle who was “occupyi ng” the
i nsured vehicle, defined in the policy as “in or upon or entering
into or alighting fronf the vehicle, |oses his insured status when
tinme and distance factors are no | onger proxinate to the risk that
a person exposes hinself to while alighting froma vehicle.

Al t hough Day seens to support appellee in the case at bar by
broadly construing the neaning of “occupying” and “alighting from”
t hat broad construction facilitated the renmedi al purpose of the
uni nsured notorist statute. In this case, however, a simlarly
broad construction would countermand that purpose.

In Sentry Ins. Co. v. Providence Washington Ins. Co., 283
N. W2d 455 (Ws. 1979), a passenger in the rear seat of a parked
autonobil e that he did not own, exited the vehicle on the driver’s

side and walked in front of the vehicle in order to get onto the
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sidewal k. Wile he was in front of the vehicle it was struck from
behind by an uninsured notorist, causing it to nove forward and
pi nning the victimbetween it and anot her parked car.

The struck autonobile was insured by defendant Providence
Washi ngton | nsurance Conpany (Providence). The victim owned an
autonobile insured by plaintiff Sentry Insurance Conpany, which
paid its policy limts under its uninsured notorist coverage.
Sentry then brought an action against defendant Providence,
claimng that Providence had primary coverage because it insured
t he vehicle that was struck by the uninsured notorist. Providence
contended at trial that there was no coverage under its policy
because the victi mwas not “occupying” the vehicle in question at
the time of the collision. The trial court agreed. Under the
policy “occupying” neant “in or upon or entering into or alighting
from” On appeal, the Court of Appeals of Wsconsin noted that
“[t] he Wsconsin Suprene Court has never required that a defendant
have physical contact with an autonobil e before that person can be
termed an ‘occupant’ under autonobile insurance policies.” Sentry,
283 N.W2d at 456-57 (citations omtted). The court noted further
t hat

a person has not ceased “occupying” a vehicle
until he has severed his connection with it
i.e., when he is on his own wthout any
reference to it. If he is still vehicle-
oriented, as opposed to highway-oriented, he

continues to “occupy” the vehicle. (citations
omtted).
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Sentry, 283 N.W2d at 457 (quoting Mherik v. Tucker, 230 N W2d
148, 151 (1975), in which the Wsconsin court approvingly quoted
Al lstate Ins. v. Faumenbaum 62 Msc.2d 32, 46 (1970)). Sentry is
just another exanple of a court giving a broad construction to an
occupancy clause in order to provide uninsured notorist coverage to
an innocent victimin order to effectuate the renedi al purpose of
t he uni nsured notorist |aw
One thing that is clear fromthe cases anal yzed above is that

there is no bright-line construction for the type of occupancy
clause we are called on to construe in the instant case. When
determ ni ng whether there is uninsured notorist coverage based on
a clause such as we have here, determ nations nust be nade on a
case-by-case basis, taking into account the usually overl apping
meaning of the ternms and the renedial purpose of the uninsured
notorist statute. In Sentry, 283 N.W2d at 460, the court quoted
with approval Whitmre v. Nationw de Mutual Ins. Co., 174 S. E 2d
391 (S.C. 1970), a South Carolina case stating that

“Ia]lighting from nmust . . . extend to a

situation where the body has reached a point

when there is no contact with the vehicle.

Where the act of alighting is conpleted is

uncertain. It nust be determ ned under the

facts of each case, considered in the |ight of
t he purpose for which coverage is afforded.

(Enmphasi s added.)
In the instant case, notw thstanding our hol ding above that

the trial court msconstrued the policy and applicable Iaw, we al so
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bel i eve that appellant was not “in, on, getting into or out of” the
truck provided for his “regular use.” Appellant had exited the
vehicle, closed the door behind him and wal ked to the rear of the
vehicle to ensure that the padl ock on the rear doors was secure.
H's intention was to proceed to a nearby MDonal d’s restaurant for
I unch. Upon hearing the squealing of a car nmaking a sudden U-turn,
appel lant turned away from the truck. H's attention was then
focused on the wayward U-turning vehicle driven by MIlano. After
conpleting the U-turn, MIlano backed into appellant’s knee.

Appel l ant was no | onger “getting out” of the truck —he had
nearly, if not conpletely, concluded checking the padl ock when his
attention was drawn by the squealing of the U-turning car, causing
himto change his orientation by turning around and | ooking to the

right. Consequently, we find no nmerit in appellee s clains.

JUDGMVENT OF THE CIRCU T COURT
FOR PRI NCE CGEORGE' S COUNTY
REVERSED, CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON

COSTS TO BE PAI D BY APPELLEE



