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This is a factually and procedural | y unusual garni shnent case.
The parties have not directed us to any prior Maryland cases of a
simlar factual and procedural nature. As Justice Hol nes noted,
however, "I long have said there is no such thing as a hard case.
| amfrightened weekly, but always when you walk up to the Iion and

lay hold the hide conmes off and the sanme ol d donkey of a question

of law is underneath.” 1 Hol nes-Pollock Letters 156, reprintedin M

Frances MNamara, Famous Legal Quotations 64 (1967). In the instant
case, the old donkey is the issue of when and where jurisdictional
chal | enges can be nmade. W expl ain.

As relevant to the issues before us, a default judgnment in a
notor vehicle tort suit was rendered in the District of Colunbia
agai nst one Jeffrey Thonas. Thomas was insured by Progressive
Casual ty I nsurance Conpany (Progressive), appellee. That default
j udgnent was subsequently certified to the Grcuit Court for Prince
CGeorge's County by Torrence Young, appellant, the initially
successful plaintiff in the District of Colunbia action. Notices
of that action and wits of garnishnent were served both on
appellee and its insured. Thereafter, the foreign District of
Col unbi a judgnent becane enrolled in the Grcuit Court for Prince

George's County. Apparently, either during the period between
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certification and enrollnment, or shortly thereafter, Progressive's
i nsured and appellant settled the matter between them

The unusual issue here concerns the continued viability of the
certification and enrollnent of a foreign judgnment in Mryl and
after the foreign judgnent has been vacated upon a finding of a
lack of jurisdiction on the part of the court that initially
rendered it. It is even nore unusual in that the judgnment debtor
settled with the judgnent creditor, appellant here, as to the
Mar yl and proceedi ng, by assigning to appellant his rights to the
i nsurance policy he held with Progressive. In return for this
settlenment, the judgnent debtor was relieved of all obligations in
Maryl and under the foreign judgnent enrolled here. Nevertheless,
after the assignnent, the insurance conpany, pursuant to the
provisions of its policy, continued to represent the judgnent
debtor in the District of Colunbia court, which ultimtely vacated
t he default judgnent. Thereafter, on Mtion for Summary Judgnent,
the circuit court entered judgnment in favor of Progressive, the
gar ni shee, because the underlying judgnent and nonetary award had
been vacated on jurisdictional grounds by the District of Colunbia
court. Appellant now contests the entry of that summary judgnent
by the Prince George's County Circuit Court and raises two issues
i n support thereof:

| . VWhet her the circuit court erred when it
granted Progressive's Mtion for Summary

Judgnment when there were material issues
i n di spute.
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1. Wether the circuit court erred when it
dism ssed the Wit of Garnishment wth
prejudice, even if the enrolled judgnent
was no | onger enforceable under Maryl and
| aw.
The argunents, as presented by appellant in reference to i ssue one,
ar e:
Progressive failed to tinely defend against
the D.C. judgnent and was barred by the prin-
ciples of res judicata and coll ateral estop-
pel .
Progressive failed to diligently defend Thonas
against the entry of foreign judgnment in the
circuit court and the enrolled judgnment may
not be vacated by a non-final order fromthat
foreign jurisdiction.
The argunents presented in reference to i ssue two are:
A post-judgnent settlenent may extinguish the
judgenent |[sic] and create an enforceable
contract.
The assignnment of judgnent nmay be enforced
agai nst Progressive in the garnishnment pro-
ceedi ng.
Addi tional Procedural Facts
In the case at bar, appellee, inits initial response to the
wit of garnishment in the Crcuit Court for Prince George's
County, questioned the jurisdiction of the District of Colunbia
court over its insured, alleging that Thomas "never received
notice" as required under the act at issue there. Wile that issue
was pending in the Prince George's County Circuit Court, appellee

filed a nmotion in the District of Colunmbia court to vacate the
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under | yi ng judgnent. Appel l ant responded in the District of
Col unbi a court, asserting that appellee's notion "had no nerit,"
and, therefore, participated in a hearing on the nerits in that
court on the matter of jurisdiction.

Appel lee, inits opposition to appellant's notion for summary
judgnent in the Maryland court, infornmed the Maryland court of the
District of Colunbia proceedings then in progress to vacate the
judgnment and of the absence of jurisdiction on the part of the
District of Colunbia court over appellee's insured, Thonas.
Progressive argued to the Maryland court, "It is clear that both
jurisdictions permt this remedy [npotion to vacate] in order to
ensure due process."

On April 19, 1994, the underlying judgnent agai nst Thomas was
vacated by the rendering District of Colunbia court. The District
of Colunbia court found a | ack of jurisdiction, based, at least in
part, upon a finding that appellant, Young, had attenpted to serve
Thomas at the wong address. That court, noting conflicting
evi dence, found:

In light of this conflicting evidence, plain-

tiff has not borne her burden of proving

actual notice by a preponderance, and thus has

not satisfied the requirenents of the [Mdtor

Vehicl e Safety Responsibility Act].
Thereafter, Progressive filed a supplenental opposition to
appellant's Mtion for Summary Judgnent in the Prince CGeorge's

County Circuit Court, advising that court that the underlying

j udgnent had been vacat ed.
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A full hearing was held in the Maryland court on the parties'
nmotions relating to the foreign court's finding in respect to
jurisdiction. 1In granting appellee's Mtion for Summary Judgnent,
the Prince George's County court stated:

[ Yfou can't proceed on a garnishnment of sone-
thing that's not there. And the underlying
judgnent right now is not there. You m ght
get it back, and then, you can cone again and
redo it

oo [A]t the nonent there is no under-
lying judgnment in the District of Col unbia on
which you may proceed . . . many nonths ago
[the default judgnent was di sm ssed].

You appealed . . . . They, in turn, dis-
m ssed the appeal . . . and then, you' ve asked
for reconsideration.

: [ FJor whatever reason, it's not
t here.

The reason the judgnent was "not there" was a finding by the
District of Colunbia court that it |lacked jurisdiction in the first
i nst ance. That District of Colunmbia court, in a carefully
considered opinion, stated, wth respect to whether it had
jurisdiction in the original case:

Plaintiff presents conflicting evidence.
On one hand, the mailing to the wong address
and letters returned unclainmed infer that no
actual notice was had. On the other, plain-
tiff's attorney submts affidavits from her-
self and office personnel that defendant
stated he "knew about" the case.

An alternative analysis under the D s-
trict's long-arm statute results in the sane
conclusion. Proof of service by mail outside
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the District nmay be nmade by "includ[ing] a
receipt signed by the addressee or other
evi dence of personal delivery to the addressee
satisfactory to the court.” D.C Code § 13-
431 (1981). As stated above, the return
recei pt was neither signed by the addressee
nor appended to the wit, nor did plaintiff
prove service by a preponderance of the evi-
dence through other neans. |n personamjuris-
diction was not established under this |ong-
armstatute, either.

Plaintiff argues that Judge Kessler's
deci si on on damages was made on grounds ot her
than default of the defendant, and should
therefore stand. This Court, however, had no
jurisdiction over the defendant to nake that
decision. Since the underlying default judg-
ment was invalid, the judgnent of danages
cannot stand.

A default judgnent is vacated under D.C.
Superior Court Rule 60(b)(4). Wen enploying
this rule, the Court nust consider whether the
party noving to vacate 1) received actual
notice, 2) acted in good faith, and 3) acted
pronptly upon discovery of the judgnent, as
wel | as whether prejudice would result to the
other party. Jonesv. Health Resources Corp. of Am., 509
A. 2d 1140, 1145 (D.C. 1986) (Default judgnent
entered agai nst all eged subl essees for posses-
sion and rent due reversed for entrance wth-
out evidence of liability or damages). Defen-
dant never received actual notice, but acted
pronmptly and in good faith upon discovery of
the judgnent against him Al though plaintiff
characterizes his acts as "duplicitous" and
"egregious," the Court finds no evidence of
bad faith or of undue prejudice to the other

party.

therefore, that the underlying judgnent was

Wen the foreign court determned that it had |acked

on in the first instance, the judgnent was vacated and

ceased to exist. Moreover, the 1issue of

| ack of
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jurisdiction had thus been |itigated. At the point that the
j udgnment was vacated, that District of Col unbia proceedi ng becane
a case for trial. The appeal of that decision was thus prenmature,
because the tort case remained to be tried, after which all prior
orders, including the order to vacate, would be subject to
appel l ate review.

We earlier described the "old donkey" as the issue of
jurisdiction. |If a court of conpetent jurisdiction —and the court
that rendered the underlying judgment can hardly be consi dered as
not being jurisdictionally conpetent whether it was right or wong
in vacating the judgnent —makes a finding of lack of jurisdiction
at the tinme of the original proceeding, the original judgnment and
all that flows fromit may well be nullities.! Thus, appellant's
many argunents about the finality of the District of Col unbia order
vacating the judgrment,? in addition to being legally wong, cannot
affect the fatal defect contam nating the entire Maryl and garni sh-

ment action —the original lack of jurisdiction. At that point in

1'W | eave to another day the effect of Thomas's settlenent
agreenent with appellant on the enroll nent of the judgnment in
Maryl and. W are led to believe that, while the garni shnent
proceedi ngs agai nst appell ee have been effectively di sm ssed,
there has been no formal request that the actual judgnent be
stricken.

2 The Maryland trial court commented that appellant's arqgu-
ments left him"a tad" confused. W understand. To clear up the
confusion, we sinply note that, when the judgnent was vacated, it
ceased to exist.
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time, there was a finding by a court of conpetent jurisdiction that

there had been a lack of jurisdiction. W explain.

The Law
I
This issue is primarily resolved by an exam nation of the | aw
relating to how and when jurisdictional issues nay be raised. The
short answer is that jurisdictional issues nmay be raised in al nost
any manner and at virtually any stage in the proceedings. See M.

Rul e 8-131(a) ("The issues of jurisdiction . . . may be raised in
and decided by the appellate court whether or not raised in and
decided by the trial court."); Healthv.Sate, 198 MI. 455, 466 (1951)
(reiterating that "matters of jurisdiction are always before the
court").

The long answer is found in a line of cases dating fromthe

1700s to the present. W trace that evolution by first discussing
a case fromthe 1800s. Wernwagv.Pawling, 5 G & J. 500, 507 (1833),

i nvolved an action in debt filed in Maryl and, based upon a judgnent
obt ai ned i n Pennsylvania, in which the Maryland court was asked to
examne the jurisdiction of the foreign court that had rendered the
judgnent. The Maryland Court stated:

| f a judgnent is conclusive in the State where
rendered, it 1is wequally conclusive every
where. |If re-examnable there, it is |ikew se
re-exam nable here. It is therefore put upon
the sane footing as a donmestic judgnent. In

Mills vs. Duryee [11 U. S. (7 Cranch) 481 (1813)],
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it is said, the only inquiry, where the suit is upon the
judgment of another Sate, is, what is the effect of the judgment in the
Satewhererendered. The question of jurisdiction
of the tribunal pronouncing the judgnent, is
however, also exam nable; for if the tribunal
had no jurisdiction, the judgnment would be a
nullity every where.

The question then . . . would be open for
inquiry . . : [We shall proceed to in-
quire, mhether there was a defect of jurisdic-
tion . . . . [Ctations omtted, enphasis
added. ]

of Appeal s di scussed Wernwag i n Weinberg v. Johns-Manville Sales

Corp.,, 299 Md. 225, 234 (1984), in a full faith and credit context.

The Weinberg Court enphasi zed t hat

299 Md. at 234 (quoting Wernwag, 5 G & J. at 507). Simlarly,

t he garni shnent case of Weverv.Baltzdl, 6 G & J. 335, 342 (1834),

[ t] he only inquiry, where the suit is upon the judgment of another
State, is, what is the effect of the judgment in the State where
rendered.

Court hel d:

I n Brucev.Cook, 6 G & J. 345, 348 (1834), the attachnent

There can be no recovery against a garnishee
in a case in which, for the want of jurisdic-
tion appearing upon the record, the goods of
t he defendant could not have been condemed.
A Court that would be constrained to quash an
attachnment, for the want of jurisdiction being
gi ven by the proceedings on which it is found-
ed, cannot entertain jurisdiction against a
garni shee comng in under the sane proceed-
i ngs.

in

t he

by

gar ni shment upon a foreign judgnent failed to set out the residence

of the garnishee as then required.

After the issue was joi ned,

t he
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garni shee noved to quash, based upon a lack of jurisdiction as
evident fromthe pleadings. The court opined:

[T]o say that this Court nust be confined .
in the reason assigned in the notion to
quash, to the wit of attachnent, and cannot
| ook beyond it . . . [where it appeared that]
the Court below had not jurisdiction of the
case, would be to sustain an objection rather
too attenuated. The other objection, that the
notion to quash was nade after issues joined,
rests, we think, on no better foundation.

The garni shees need not have pleaded as

they did, but mght have avail ed thensel ves of

the want of jurisdiction by denurrer. | t

[lack of jurisdiction] would have been a fatal

objection after verdict, on a notion in arrest

of judgment. They m ght have taken advant age

of it [lack of jurisdiction], if a jury had

been sworn, by a prayer for the instruction of

the Court; or after verdict and judgnent

against them wthout raising the objection

below, it [lack of jurisdiction] mght on

appeal or wit of error, have been assigned as

error here [the Court of Appeals], and this

Court woul d have taken notice of and sustained

it.
See al so Boarmanv. Patterson, 1 G |1 372, 378-79 (1843), wherein the
Court, while acknow edging that jurisdictional issues nmay be raised
at any level, noted that, when jurisdictional issues relating to
the underlying judgnment are first raised in attachnment or garnish-
ment proceedings at the trial court |evel,

[i]nstead therefore of an application to quash

the wit of attachnent, his notion should have

been first to strike out the judgnment, and

then to quash the attachnent. Until the

judgnent was stricken out the Court could,

with no consistency, be asked to quash the
wit of attachnment, upon which it was founded.
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Bank of the United Satesv. Merchants Bank, 7 G |1 415, 429-30 (1848),
i nvol ved the resjudicata effect of a foreign judgnent. The court

added by way of dicta, that

[T]he right to attack a judgnment, on the
ground that the tribunal pronou[n]jcing it was
not invested with jurisdiction and authority;
that it was inoperative and void, as being

coramnonjudice, i s undoubted, with respect, both
to domestic and foreign judgnents.

Seealso Campbel v. Morris, 3 H & McH. 535, 553 (1797) ("[E]very fact is
cogni sable by the court which will show the attachnment issued

irregularly . . . and evidence dehors. . . the proceedings may be

resorted to . . . ."); Sonev.Magruder, 10 G & J. 383, 387 (1839)
("For any substantial defect . . . the notion . . . should be heard

at any stage . . . ."); Lambdenv.Bowie, 2 Ml. 334, 338 (1852). W

note al so the case of Evessonv.Seby, 32 Md. 340, 347 (1870), wherein

the Court of Appeal s stated:

[ A] substantial defect . . . goes to :
jurisdiction, it will be entertained at any
stage of the trial, and if the court discovers
its want of jurisdiction, it is proper to
arrest the further progress of the cause by
quashi ng the attachnent.

I n Cromwell v. Royal Canadian Ins. Co., 49 MJ. 366, 380-82 (1878), the

Court noted, in respect to a notion to quash:

This nmotion [as to lack of jurisdiction], it
is insisted, could not be nade by the garnish-
ee after it had previously submtted itself to
the jurisdiction . . . . The decided weight
of judicial authority . . . sustains the
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position that this objection nmay be raised
after as well as before a plea to the nerits.

Seealso Coward v. Dillinger, 56 Md. 59, 61 (1881) ("[Q bjection . . . may
be taken advantage of . . . after verdict, or wthout

objection . . . below, it may be relied on on appeal . . . . [A
judgnment . . . without jurisdiction is coramnonjudice "). Further-

nmore, in a case in which the Maryland Court of Appeal s determ ned
that the Pennsyl vania court did not have jurisdiction to render a
judgnment, and thus the judgnent was unenforceable in Pennsylvania
and Maryland, the Court noted: "The judgnent sued on can have no
greater or larger extent or force in this State than it is entitled
toin the State where it was recovered . . . ." Coatesv. Mackey, 56
Mi. 416, 419 (1881).

While nost of the law in reference to the jurisdictional
aspects of attachnment and garni shnment proceedi ngs was addressed
most frequently in the early cases, cases of conparatively nore
recent vintage continue to maintain the status of the law in
respect thereto. | n Bauernschmidtv. Safe Deposit & Trust Co., 176 M. 351,

356 (1939), the Court stated:

A notion to quash may be interposed either by
def endant or garni shee for reasons apparent
from the face of the proceedings, or for
matters of |law or of fact denying the right of
the plaintiff to attach.

See al so the garni shnment case of Langvillev.Langville, 191 M. 103, 110

(1948) ("If the defect is jurisdictional, it may be raised for the
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first time on appeal.") (citation omtted). Pickingv. Local Loan Co.,
185 Md. 253 (1945), involved the certification and entry of an
[I'linois judgnent in Maryland. Picking, responding to the action
to enter and certify the Illinois judgnment, asserted, in part,

(2) that the [underlying] judgment was invalid
for lack of jurisdiction in the Chicago Minic-
ipal Court, . . . (4) that the defendant was
not a resident of Illinois and did not own
property therein, (5) that she had no notice
of the proceeding in the Chicago Minici pal
Court, and did not authorize anyone to appear
for her therein . :

Id. at 257. Wiile the Court of Appeals reversed and remanded on

ot her grounds, i.e, that the record of the Illinois judgnent was

inconplete, it noted that

[i]n 2 Poe Pleading and Practice, 5th Ed., Sec.
404 ¢, p. 382, it is said: " . . . it []judg-
ment of foreign state properly entered] is
conclusive as to the nerits, and is only open
to attack upon the ground that the court
rendering it had no jurisdiction. This objec-
tion it is conpetent for the party [defendant]
who sets it up to nake good, not only fromthe
record itself, if such want of jurisdiction

t here appear, but al so by evidence aliunde"

Id. at 262.

As the | ate Judge Lowe aptly stated, in Renwickv. Renwick, 24 M.

App. 277, 287 (1975):

[I]n a suit to enforce a foreign judgnent, the
jurisdiction of the court which rendered it is
open to judicial inquiry . . . . Iftherendering
court acted without jurisdiction, the full faith and credit clause does
not operate and the foreign judgment is of no force and effect.
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. In making that determ nation, we

must decide 1) whether the New Jersey court
complied with its own | aw regardi ng service of
process; and if so, 2) whether the New Jersey

| aw conported with due process. [Ctations
omtted, enphasis added.]

In the case subjudice, the trial court did not, and we do not,
have to review the foreign |law to determ ne whether its jurisdic-
tional requirenments were net. Appellee, rather than litigating the
issue in Maryland, went to the rendering jurisdiction and, in a
contested hearing in which appellant had an opportunity to be
heard, and was heard, prevailed. The rendering foreign jurisdic-
tion determined that its jurisdictional requirenments had not been
met .

We know of no provision in Maryland |aw that woul d insul ate
the original judgnent from attack in the rendering jurisdiction
after it has been certified and becone enrolled in Mryl and,
especially when the attack directed at the original judgnent is
based upon a lack of jurisdiction. The very jurisdictional attack
raised in the District of Colunbia court could have been raised in

the Maryland courts. It could even be raised as this opinion is
being witten. Seelmperial Hotel, Inc. v. Bell Atl. Tri-Con Leasing Corp., 91 M.

App. 266 (1992).

We restated the applicable law relating to jurisdictiona

i ssues in garni shnent proceedi ngs i n MervinL. Blades & Son, Inc. v. Peninsula

Bank, 43 Md. App. 630 (1979):
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: [A] notion to quash on fundanental or
jurlsdlctlonal grounds can be filed either by
t he garni shee or by the defendant, after pleas
by the garnishee. . . . The defects, upon
which the notion is based, may be either
appar ent upon, or dehors the proceedi ng. :

A motion to quash an attachment for a substan-
tial defect in the proceedings, goes to the

question of jurisdiction and will be enter-
tained at any stage of the trial. . . . [I]t
may be filed at any stage . . . although the

gar ni shee has pl eaded and issue is joined, and
even after he has confessed assets and ex-
pressed his willingness to abide by the order
of the court.'" [Citations omtted.]

ld. at 632-33 (quoting Colev.Randall Park Holding Co., 201 MJ. 616, 625-26
(1953)). In the case at bar, the rendering court found a substan-
tial defect in the underlying proceedings —a |lack of jurisdiction.

In a recent case, in which we held that Maryland courts could
determ ne whether foreign courts had jurisdiction in respect to a
j udgnent sought to be certified and enrolled here, we noted, "In a
suit to enforce the judgnent of another state the jurisdiction of
the foreign court is open to judicial inquiry." Imperia Hotel, 91 M.
App. at 270. W then noted that "when the matter of fact or | aw on

whi ch jurisdiction depends wasnot litigated intheoriginal suit it is a matter
to be adjudicated in the suit founded upon the judgnent.” Id. In

t he case subjudice, the underlying District of Colunbia judgnment was
by default. The issue of jurisdiction was not litigated at that
time, but it was later raised in that original case and in that
rendering court when appellee filed its nmotion to vacate the

underlying judgnent based upon a | ack of jurisdiction.
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I n Imperial Hotel, we noted that the record of a foreign judgnent
was prima facie evidence of jurisdiction and that the underlying
judgnment was "presuned valid until it is declared invalid by a
conpetent court." Id. at 271-72. VWiile it may not be the only
conpetent court, the District of Colunbia court is clearly a court
conpetent to resolve the jurisdictional status of its own cases.
We al so specul ated, in Imperial Hotel, as to the effect of jurisdic-
tional litigation in the rendering forum —what, in effect, has
occurred in the case subjudice

| f the issue of personal jurisdiction had been
raised and fully adjudicated in New Jersey,
the doctrine of resjudicata coul d have served to

bar the appellants fromrelitigating the issue
in Maryland. The Suprene Court has previously

held that the doctrine of resjudicata nmust be
applied to questions of jurisdiction

where, under the law of the state in which the
original judgnent was rendered, such adjudica-
tions are not susceptible to collateral at-
t ack.

Id. at 272-73 n.1. W went on to explain in Imperial Hotel that the
trial court had been in error in mandating that the jurisdictional
issue be litigated first in the foreign state. Maryl and courts
could address the jurisdictional 1issue because the result was
"conpel | ed where the jurisdictional challenge is unlitigated in the
foreign jurisdiction.” Id. at 273. Nevertheless, while we noted

that a trial court could not insist that jurisdictional issues

first be raised in the rendering jurisdiction, we prefaced our
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hol ding on the unlitigated status of the issue in the foreign court
in that particular case. In the case subjudice, appell ee was not
directed to go to the foreign jurisdiction to resolve the jurisdic-
tional questions; it chose to do so. The matter has now been
litigated and resolved in the District of Col unbia.

The Circuit Court for Prince George's County was fully aware
of the ruling of the District of Colunbia court, as that court's
opinion finding a lack of jurisdiction was attached as an exhibit
to appellee's Mtion for Summary Judgnent. While the Maryl and
court did not explicitly nmake a separate jurisdictional decision
(it mght have run afoul of res judicata or <collateral estoppel
principles had it done so), it inpliedly accepted the findings of
the rendering jurisdiction as to that court's lack of jurisdiction
to render the underlying judgnent when the Maryland court granted
appel | ee' s notion. Moreover, to hold that a state in which a
foreign judgnent has been certified and entered must (rather than
may) meke its own determnation as to the jurisdiction of the
foreign court after that court has found it |acked jurisdiction
could lead to ludicrous results.

We hold that, in attachnment or garni shnent cases based upon
foreign judgnments filed in this State, the jurisdiction of the
foreign court may be litigated in either the foreign jurisdiction
or in the Maryland court. If the foreign court that rendered the

judgnent |ater determnes that it |acked jurisdiction and vacates
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t he judgnent, a defendant, attachee, or garni shee may nove, by way
of nmotion to quash or to strike or by notion for summary judgment,
to vacate or dismss the Maryl and proceedi ngs that are based upon
t he vacated foreign judgnent. The continued enrollment in this
State of a judgnment vacated by the rendering state is an irregul ar-
ity and/or a m stake. That m stake, even though made by the

foreign court, was a jurisdictional mstake. See MI. Rule 2-535(b).

The Maryland court may, under those circunstances, dismss the
Maryl and proceedings in their entirety or, as in the case at bar,

in part, i.e, solely the garni shnent proceedings.?

[

Appel | ant argues that "the Wit [of garnishnment] should not
have been dism ssed with prejudi ce because the assignnent clearly
gives rise to a contractual claimthat Young may seek to enforce
against [P]rogressive in the garnishnment proceeding."” Because
there no longer remains a garnishnment proceeding follow ng our
resolution of appellant's first issue, this issue is effectively
noot .

We presune that, should Thomas have nore of a clai m against

Progressive than one for coverage indemification, the assignnment
may (though we do not decide this issue) permt appellant to step

into Thomas's shoes and proceed agai nst Progressive directly. This

3 See note 1, supra
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presunption, however, is itself premature in that the policy
coverage has not been litigated and nmay never be. Appellant may
lose in the District of Colunbia trial on the nerits. I n that
case, Thomas —and, thus, appellant, pursuant to the assignnent (if
it is valid) —my have no claim agai nst Progressive. Even if
appellant wins in the District of Colunbia court, Progressive may
pay the judgnment and Thomas, in that event (and appellant), my
have no further recourse against Progressive. O her factual
scenarios mght also affect the validity and viability of the
assi gnnent . It may well be worthless, or it may be val uable
dependent wupon the wunderlying proceedings in the District of
Col unbi a and dependent upon an interpretation of the assignnent
itself should the various proceedings ever result in the necessity
that the agreenent be interpreted. In any event, this issue is not
now properly before us for resol ution.

JUDGMVENT  AFFI RVED; COSTS

TO BE PAI D BY APPELLANT.



