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PER CURIAM.

Paintiffs apped as of right the trid court’s judgment and the jury verdict in favor of defendants
in a suit regarding a contract to build an addition on plaintiffS home. The triad court granted a directed
verdict asto dl counts againg individua defendants James Rourke and Reynold LaFond; and the jury
rendered a verdict of no cause of action on the remaining clams in favor of defendants James Rourke
Custom Builder, Inc., and LaFond Electric Co., Inc. We affirm.

On October 26, 1988, plaintiffs hired defendants James Rourke Custom Builder, Inc. and its
owner and operator James Rourke (“Rourke’) as the genera contractor to build an addition on their
house, which is located on Lake Michigan in Naubinway, Michigan. Rourke wrote up a proposd,
sgned by himsdf and plaintiffs on the letterhead of James Rourke Custom Builder, Inc., containing an
estimated cost of $107,155, a defined ingtalment payment plan and a schedule of performance. Using
a bid from Wickes Lumber Company, Rourke listed the materia specifications on the proposa based
on plaintiffs preferences and standard materials. The proposal contained the following warranty
Satement:

All materials guaranteed to be as specified. All work to be completed in aworkmanlike
manner according to standard practices. Any dteration or deviation from above
gpecifications involving extra cogt will be executed only upon written orders, and will



become an extra charge over and above the estimate.  All agreements contingent upon
strikes, accidents or the delays beyond our control. Owner to carry fire, tornado and
other necessary insurance. Our workers are fully covered by Workmen's
Compensation insurance.

There was no mention of a surcharge or an additiona fee to the generd contractor. Plaintiffs believed
that the tota price they would pay was what was stated on the contract: $107,155. Paintiffs were
required to pay any subcontractors persondly for their work. The remainder of the money was payable
to James Rourke. Defendants LaFond Electric Company, Inc., and its owner and operator, Reynold
LaFond (“LaFond”), were hired as the subcontractor to do the electrica work pursuant to Rourke's
recommendation.

During congtruction, when the rough wiring was being ingtdled, LaFond was not present & the
congruction Ste for several weeks. Two of LaFond's unlicensed gpprentices ingtalled the eectrical
work during this time. Rourke cdled LaFond in Florida repeatedly because he was required to
supervise while any unlicensed gpprentices were working. However, LaFond did not return until three
or four weeks later. Nevertheless, the wiring passed the rough inspection by the state inspector, which
is required before the drywall goes up.

When Rourke was finished with the congtruction on April 27, 1989, he met with plaintiffs to
findize the payments. Rourke dtated that when he drew up the proposd, he tried to include a
customary profit margin. However, unforeseen charges were paid by the corporation, Rourke Custom
Builder, Inc., leaving it with no profits. Rourke showed plaintiffs every hill that came in, and showed
them dl of his actua cogs for materid and labor. Rourke stated he did not require written change
orders because he fet that if he informaly spoke with plaintiffs about it and they agreed, then there
would be no problems. Rourke stated in this regard:

| didn’'t make any representations. | was just asking, you know, the project, we had
extras, bad weether delays, they could seethe hills. | had shown them the bills which
were something, the bills, normally, only the contractor sees. That we basicaly broke
evenonthejob. | said | would like to get an extra $10,000. All they had to say was
no. They wrote meacheck and |l left. . ..

Paintiffs on the other hand stated that Rourke said it was customary for the contractor to get ten
percent over the contract price and represented that $10,000 was due under the contract. Although
plantiffs did not agree with him, they did not believe they had any choice but to pay him since they did
not have their contract with them at that time and they fdt that Rourke had them “over a barrd”
because the dectric system was causing problems for them.

On April 27, 1989, the find payment was made. The next day Rourke received a lig of
electrical problems from plaintiffs. He stated that he called LaFond to find out if he was going to take
care of these problems, but LaFond told him that he had not been alowed back on the property to fix
any problems. Further, about Sx to eight months after the construction ended, shingles started blowing
off the roof. Rourke's employees repaired the roof twice under the warranty. After the warranty
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expired, plaintiffs paid Rourke to repair the roof once, then hired other workers to repair the roof.
Witnesses at trid disagreed about whether the shingles blew off the roof because they were only
warranted to resist winds up to fifty-five miles per hour and unusudly high winds around the lake had
been in excess of this speed, or because the shingles did not sedl properly because they had been
ingaled in the winter and the wrong fasteners had been used to ingdl them.

When a dtate inspector, John Hillock, performed four eectrical inspections on the addition in
April 1989, June 1989, July 1990 and August 1990, he found severad code violations, referred to as
“punch lig” items because they are relatively common violations, and are fixed with relative ease. These
were generdly of the type that are routindy found a afind ingpection and that a contractor could have
corrected within severd days. LaFond received natification of the violations from Hillock and testified
that he would have corrected the problems without charge because he guaranteed that he would correct
any violations. However, he was not dlowed back onto the property by plaintiffs after the problems
were discovered in order to fix them. After the inspections, plaintiffs decided that snce Hillock hed
“lightly passed over the serious Stuation” of their eectrica problems, he must be protecting his friend,
LaFond. Thus, plaintiffs did not wish to have Hillock conduct the final ingpection, which is required by
law. A second state inspector, Virgil Monroe, then ingpected the addition and found the same relatively
minor violations. Subsequently, plaintiffs wrote a letter to the governor, complaining that Monroe too
was a “persond friend of the dectrician in question.” A letter from the Department of Labor in
response to plaintiffs complaints conveyed the department’s satisfaction with the ingpections of both
Hillock and Monroe.

Paintiffs did not allow LaFond to correct the eectrica problems. Indeed, they did not hire
anyone to fix the violaions, which remained uncorrected at the time of trid. Thus, they dso have not
had a find ingpection of the work as required by law more than Sx years after the congtruction.
Mantiffs tedtified that they did not fix the problems because they wanted to have evidence of the
violaions so that there would be no argument about them.

In 1991, plantiffs filed a complaint againg defendants, aleging breach of contract and
negligence againg dl four defendants, negligent supervison, misrepresentation and unjust enrichment
againg Rourke and James Rourke Custom Builder, Inc.; and a violation of the Michigan Consumer
Protection Act (MCPA) by Rourke. At the close of proofs at trid, the trid court granted a directed
verdict with regard to al counts againg the individua defendants. The jury returned a verdict of no
cause of action on the remaining breach of contract, negligence and misrepresentation clams againgt the
corporate defendants.  Theredfter, plaintiffs filed a motion to correct judgment and a motion for a new
tria. Thetrid court entered a corrected judgment, but denied the motion for anew trid.

Faintiffs firs argue that the trid court abused its discretion at trid when it excluded expert
witness Water Anderson’s opinion regarding the integrity of the eectricad sysem. Plaintiffs assert that
the testimony was improperly excluded because it embraced the ultimate issue, i.e. whether the integrity
of the entire eectrica ingdlation was suspect. The decison whether to admit or exclude evidence is
within the tria court’s discretion.  People v Sawyer, 222 Mich App 1, 5; 564 NW2d 62 (1997).
Paintiffs correctly argue that it is improper, pursuant to MRE 704, to preclude the admisson of
testimony smply because it touches on or embraces the ultimate issue in the case. Ruddock v Lodise,
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413 Mich 499, 503-504; 320 NW2d 663 (1982). However, where expert testimony is purely
speculative, it may be excluded or stricken pursuant to MRE 403. Indeed, it is precisdy to avoid
speculation that expert testimony is ordinarily required. Locke v Pachtman, 446 Mich 216, 229; 521
NW2d 786 (1994).

In this case, plaintiffs expert was precluded from testifying to the jury that, based on the finding
of one additiond violation over that found by the two State ingpectors, the integrity of the entire dectrica
system was disturbed.  The expert made it clear he had done only a cursory ingpection of the eectrical
wiring. Yet he opined to the court that, based on his finding of one additiona skinned wire, there was
reason to suspect that the wire throughout the entire addition was skinned and therefore the entire job
was faulty. In fact, the court did not exclude this testimony because it embraced an ultimate issue
pursuant to MRE 704, but rather because it was purely speculative. In our judgment, Anderson’'s
opinion that the entire eectrica ingdlation was suspect, based only on his cursory examination, was
indeed speculative. Thus, thetrid court did not abuse its discretion by sustaining defendants objection
to the testimony.

Next, plantiffs cdam that the trid court improperly refused to indruct the jury regarding
Rourke's “admissons’ to interrogatory questions. When a party requests an indruction that is not
covered by the sandard jury indructions, the trid court may, in its discretion, provide additiona
ingructions, provided they are gpplicable and accuratedly Sate the lav. MCR 2516(D)(4);
Chmielewski v Xermac, Inc, 216 Mich App 707, 713-714; 550 NW2d 797 (1996). Jury
indructions are to be reviewed in their entirety: There is no error requiring reversd if the ingtructions
aufficiently protect the rights of the parties and fairly present to the jury the issues to be tried.
Setterington v Pontiac General Hospital, 223 Mich App 594, 605; 568 NW2d 93 (1997); People
v Holt, 207 Mich App 113, 116; 523 NW2d 856 (1994).

MCR 2.312(D)(2) providesfor “judicid” admissons.

A matter admitted under this rule is conclusively established unless the court on
motion permits withdrawa or amendment of an admisson. For good cause the court
may dlow a paty to amend or withdraw an admisson. The court may condition
amendment or withdrawa of the admission on termsthat are just. [Emphasis added.]

“In contragt to ‘evidentiary’ admissions, i.e, admissions of a party opponent under MRE 801(d)(2),
judicid admissons are not redly ‘evidence’ at dl.” Radtke v Miller, Canfield, Paddock & Stone,
453 Mich 413, 420; 551 NW2d 698 (1996), citing to 2 McCormick, Evidence (4th ed), § 254 at 142,
n11. Inrediance upon McCormick, the Court continued:

Rather, they are forma concessons in the pleadings in the case or ipulaions
by a party or its counsd that have the effect of withdrawing a fact from issue and
dispensing wholly with the need for proof of the fact. [Radtke, supra at 420, quoting
McCormick, supra at 142.]



However, “[d party’s response to a request for admisson cannot be read more broadly than the
request itsdlf, for purposes of determining what part condtitutes a judicial admisson. Only that portion
of the response that directly meets and admits the request is ajudicid admisson under MCR 2.312, so
that it is concdlusvely binding for the pending action.” Id. at 425. Qudifying or explanatory Statements
are conddered only evidentiary admissions. 1d. at 425-426.

In this case, the trid court did not abuse its discretion by refusing to give plaintiffs requested
jury ingtruction regarding Rourke' s answers to plaintiffs “request for admissons” Fird, Rourke's
statement that the $10,000 additiona payment was a“compromise’ for additiona work performed and
that plaintiffs “certainly did have a duty to pay this amount because of that” was a qudifying or
explanatory statement, and did not “directly meet and admit the request.” Thus, pursuant to Radtke,
supra, it could not be “conclusvely binding.” Accordingly, the proposed jury ingruction did not
accurately state the law in that respect and should not have been given to the jury. Second, pursuant to
MCR 2.312(D)(1), Rourke's statements that he intended plaintiffs to rely on his statement that they
were required to pay an additiond ten percent and had a*duty” to do so are conclusively established.
However, plaintiffs have provided no support for the contention that the court is required to inform the
jury of thiswith ajury ingruction. The court permitted plaintiffs to read the admissons into evidence, to
question Rourke twice about them, and to read them again to the jury during closng arguments. In our
judgment, the jury was sufficiently aware of what Rourke had admitted, and the tria court did not abuse
its discretion by not alowing the jury ingruction on this point.

Next, plaintiffs contend thet the tria court abused its discretion by denying their motion for a
new trid because the verdict was againg the great weight of the evidence. A trid court’s denid of a
motion for a new trid based on a clam that a verdict was againg the great weight of the evidence is
reviewed for an abuse of discretion. Phinney v Perlmutter, 222 Mich App 513, 524-525; 564
NW2d 532 (1997). “‘[A] new trid based upon the weight of the evidence should be granted only
where the evidence preponderates heavily against the verdict and a serious miscarriage of justice would
otherwiseresult.”” People v Lemmon, 456 Mich 625, 642; 576 NW2d 129 (1998) (citation omitted).
“[W]hen testimony is in direct conflict and testimony supporting the verdict has been impeached, if ‘it
cannot be said as a matter of law that the testimony thus impeached was deprived of dl probative vaue
or that the jury could not believe it, the credibility of witnesses is for the jury.” 1d. at 643, quoting
Anderson v Conterio, 303 Mich 75, 79; 5 NW2d 572 (1942).

In this case, the evidence did not preponderate heavily againgt the verdict. First, despite the fact
that the evidence demondtrated violations of the eectrical code, there was sufficient evidence to show
that these problems would have been corrected but for plantiffsS refusd to permit correction by
defendants. The jury could readily determine that defendants did not breach a contract they were
thwarted from completing and they were not negligent in their performance because they were not able
to correct any of the problems to complete their performance.

Second, the evidence supported the jury’ s finding that Rourke did not misrepresent the $10,000
payment. The evidence showed that Rourke continually informed plaintiffs as to the costs of the project
and the money he was advancing for materials and labor and plaintiffs knew he was not making a profit
on the project. The evidence showed that Rourke told plaintiffs that he believed he was entitled to
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make a profit on the project, they disputed his right to the $10,000, but then decided to pay it. For
over two years, until plaintiffs filed the lawsuit, they never contested the $10,000 payment and never
requested that Rourke return it. Thus, the evidence also supports the jury’ s verdict on this claim.

Third, the only aleged problem regarding the roof was the fact that Rourke and his employees
ingalled the shingles with staples, not nails. However, the manufacturer instructed that staples could be
used, the congtruction code permitted it, and severa witnesses tetified that they ingtaled shingles with
daples. Thus, the trid court correctly determined that this credibility question was for the jury.
Lemmon, supra at 643.

Ovedl, plantiffs refusd to correct the problems for over six years serioudy hurt ther
credibility in arguing that the problems were serious. In fact, asthe trid court stated, the jury probably
found plaintiffs much less credible than defendants, based on this fact done. Thus, we bdieve tha the
trid court did not abuse its discretion in determining that the verdict was not againg the greet weight of
the evidence.

Faintiffs next contend that the trid court improperly granted directed verdicts againg plaintiffs
as to two different issues. This Court reviews decisions on motions for a directed verdict de novo to
determine if the moving party was entitled to judgment as a maiter of lav. Meagher v Wayne Sate
University, 222 Mich App 700, 708; 565 Nw2d 401 (1997). “When evaluating a motion for a
directed verdict, a court must consder the evidence in the light most favorable to the nonmoving party,
making dl ressonable inferences in favor of the nonmoving party.” 1d. Thus, this Court views the
evidence and al reasonable inferences in the light most favorable to the nonmoving party to determine
whether afactud question exists. “A moation for a directed verdict should be denied if reasonable minds
could differ with regard to whether the plaintiff has met the burden of proof.” Oakland Hills
Development Corp v Lueders Drainage Dist, 212 Mich App 284, 289; 537 NW2d 258 (1995).
However, as in al cases on apped, if this Court finds error, we must consder whether it requires
reversa or was harmless overdl:

An error in the admission or the excluson of evidence, an error in aruling or order, or
an eror or defect in anything done or omitted by the court or by the parties is not
ground for granting a new trid, for setting asde a verdict, or for vacating, modifying, or
otherwise disurbing a judgment or order, unless refusal to take this action appears to
the court inconsstent with substantia justice. [MCR 2.613(A).]

Pantiffs firg argue that the trid court improperly granted a directed verdict as to dl clams
againg Rourke and LaFond in their individuad capacities. Thetrid court determined that plaintiffs could
only sue the individud officers of defendant corporations if they “pierced the corporate veil,” and it
subsequently determined that “you can only sue the corporation here. |1 mean, there is no tesimony the
corporations aren't valid, were incorporated to operate as a sham.” Generdly, shareholders, directors
and officers of a corporation cannot be held persondly liable for the corporation’s acts or debts, unless
unusud circumstances judtify disregarding the corporate entity. Bitar v Wakim, 456 Mich 428, 431;
572 Nw2d 191 (1998) (Brickley, J., joined by Cavanagh and Kdly, JJ.); see dso Henn, Laws of
Corporations (3d ed), 8§ 146, pp 344-349. However, under agency law, corporate employees and
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officers are persondly liable for dl tortious acts in which they participate persondly, regardless of
whether they acted for the corporation or personaly. Attorney General v Ankersen, 148 Mich App
524, 557; 385 NW2d 658 (1986); see adso Allen v Morris Building Co, 360 Mich 214, 218; 103
NW2d 491 (1960). Thisincludes liahility for negligence, but does not extend to contract liability unless
the agent acts only on his own behdf in contracting or does not disclose the involvement or existence of
the corporation. Baranowski v Strating, 72 Mich App 548, 559-560; 250 NW2d 744 (1976);
Henn, supra at § 230, pp 607-608.

Accordingly, in the case a hand, we first note that the tria court properly granted directed
verdicts as to plantiffs contract clams againgt the individuad defendants, since the contractor was the
corporation, not the individuas, and there was no evidence presented to justify “piercing the corporate
vell” in order to hold the individud defendants lidble. Second, we tun to the tort clams.  Individua
defendants Rourke and LaFond were the owners and operators of their respective corporations. They
aso both participated in the congruction and supervised the work of their employees on plaintiffs
addition. Thus, to the extent that the aleged tortious conduct was dleged to have been personaly
participated in by ether individua defendant, the law regarding corporate veil-piercing does not apply.
Asauming that dl of the dements of plantiffS negligence dams could be proven, Rourke and/or
LaFond could be held persondly liable for torts in which they actively participated. Thus, the trid court
erred by determining that plaintiffs tort claims againg the individua defendants were barred.

However, the jury determined that there was no negligence or misrepresentation as to the
corporate defendants on the same claims and evidence that it would have considered if faced with the
individud defendants. Thus, we can rationdly infer from the jury’s verdict regarding the corporate
defendants that it would also have found that there was no negligence or misrepresentation as to the
individuad defendants. In light of the jury’s findings, we find that the trid court’s grant of directed
verdicts asto the tort claims againgt the individua defendants was harmless error.

Faintiffs second contention is that the trid court improperly determined that the Michigan
Consumer Protection Act (MCPA) was not applicable to the field of building congtruction and thus
granted a directed verdict as to such clams againgt defendant Rourke. The MCPA provides that
“[u]nfair, unconscionable, or deceptive methods, acts, or practices in the conduct of trade or commerce
are unlawful and are defined” according to thislaw. MCL 445.903(1); MSA 19.418(3)(1). The great
magority of the specific prohibited practices enumerated in the satute-- including those reied upon by
plantiff-- involve fraud and are thus construed with reference to the commontlaw tort of fraud, see
MCL 445.903(1)(a)-(cc); MSA 19.418(a)-(cc). Mayhall v A.H. Pond Co, Inc, 129 Mich App 178,
182-183; 341 NW2d 268 (1983). “The purpose of the MCPA isto prohibit certain practices in trade
or commerce, and to provide for certain remedies.” Price v Long Realty, Inc, 199 Mich App 461,
470; 502 NW2d 337 (1993).

In this case, plantiffs did not specificaly ddineate ther MCPA dams in their complaint.
Instead, the complaint referenced the dlegations of counts VI and smply aleged that the services
provided by Rourke “are services that fdl within the scope of the Consumer Protection Act” and that
“the actions of Rourke violated the Consumer Protection Act.” Subsequently, in a motion for summary
disposition, plaintiffs claimed that Rourke violated six specific sections of the MCPA by (1) representing
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that LaFond was competent when he knew that LaFond had had complaints raised against him; and (2)
demanding additional money when the contract did not dlow for the payment of additiond money. Still
later, while arguing againgt a motion for a directed verdict, plaintiffs mentioned severd different MCPA
violations, athough without specificity as to what section of the MCPA was violated or the facts of the
violations. In granting adirected verdict asto the MCPA clams, thetrid court Stated:

The Court will grant adirected verdict under the Michigan Consumer Protection Act. It
does't even apply here. Thisis not an act for this type of an activity. Thereis not one
case cited under the act that is a building construction.

In our judgment, it seems clear tha plaintiffs clam that Rourke violated the MCPA by making
a fase representation about additiona money due under the contract was essentialy duplicative of the
misrepresentation claim on which the jury returned a verdict of no cause of action. Thefraud clams are
essentidly identical and there is virtudly no prospect for a different result upon remand. The dismissd of
this clam, therefore, if error, was harmless error.

Fantiffs other goecific clam under the MCPA was that Rourke represented that LaFond was
competent when he knew otherwise. Thisis not the subject of another fraud claim in this case, but does
form the basis of breach of contract and negligence clams.  Plaintiffs claimed that Rourke and LaFond
breached the contract by not having the eectrica work completed in a workmanlike manner, and that
Rourke was negligent in employing LaFond because he had numerous complaints againgt him and was
thus not competent.  Since the jury found no negligence or breach of contract by either LaFond or
Rourke, we can reasonably conclude that the jury would have found that Rourke did not misrepresent
LaFond' s competence. Thus, dismissd of thisclam, if error, was dso harmless error.

Although plaintiffs did not specificaly ddineate any other dams, they did list severd fact
gtuations that they believed violated the MCPA & the directed verdict hearing. Firs, they clamed that
contract items were not performed. However, since the jury found no breach of contract, they in
essence aso determined that Rourke did not misrepresent that contract items would be performed when
they actudly would not be finished. Second, plaintiffs claimed, apparently, that Rourke disclamed the
implied warranty in the contract regarding workmanlike manner and fitness of use. However, the jury
determined that neither Rourke nor LaFond was negligent in their work. Thus, their work met the
generad standards required by their industries, and this argument is moot. Third, pantiffs daimed that
Rourke represented that the work under the contract was al done when it was not. This seems to be
the same argument as the first additional argument, above. Since the jury determined that the contract
was not breached, any representation that the contract was finished was correct, not a
misrepresentation.

Although plaintiffs seem to imply, by the language in their complaint, that al of Rourke s actions
could violate the MCPA, they do not delineste specific clams. Therefore, it is not the Court’ s burden
to try to determine their clams. However, the language of the complaint doesilludtrate clearly thet al of
the MCPA clams were essentidly duplicative of the contract, negligence and misrepresentation clams
that the jury rgjected. Since these same factud claims are necessary to prove aviolation of the MCPA,



we can reasonably conclude that the dismissa of the MCPA cdams, if error, was harmless error.
Consequently, remanding this issue is unnecessary.

For these reasons, we afirm the trid court's judgment and the jury verdict in favor of
defendants.

Affirmed.
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