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PER CURIAM.

In these consolidated appeds, plaintiff appeals by right the trid court's awvard of permanent
custody of the parties minor children to defendant, following the trid court's grant of defendant's motion
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to involuntarily dismiss plaintiff's complaint for permanent custody.* Plaintiff dso appeds by leave the
trial court's post-judgment orders for child support and income withholding and an order for hedth
care/child support.? Defendant cross-appeals by leave granted the order awarding her $10,000 in
attorney fees® In awarding permanent custody to defendant, the court found that the custodid
environment was with defendant mother and relied heavily on its determination that plaintiff had sexudly
abused both minor children.* Plaintiff argues that the court made a clear legd error on amagjor issue by
erroneoudy admitting evidence of sexud abuse, and that the court's findings were againg the greet
weight of the evidence. In docket no. 173666, we reverse and remand, concluding that the court's
findings were againgt the great weight of the evidence. In docket no. 175388, we affirm the attorney fee
award.

This protracted and extremely acrimonious custody dispute dates back to 1988.° The parties
met and began dating around 1986 when both were students at the Lehmann College of Beauty.
Defendant was seventeen years old and plaintiff was twenty-three® The parties never married. Their
first daughter (hereinafter referred to as the older child) was born August 18, 1987." Defendant was
hospitalized for depresson while pregnant and spent some time in a home for pregnant women
contemplating adoption. When the older child was an infant, defendant lived with plaintiff in his parents
home for about six weeks. After defendant moved out plaintiff saw the older child when defendant
permitted it. We discern from the record that by the spring of 1988, the parties relationship was
extremdy srained; they lived separately, and defendant began refusing plaintiff regular visitation with the
older child.

Sometime around the summer of 1988, when plaintiff was working in Cdifornia, defendant and
plantiff's sster, Kathy Cdentano, visted plaintiff, and defendant became pregnant with their second
daughter (hereinafter referred to as the younger child.) In October 1988, plaintiff filed a verified
complaint for temporary joint physica custody and for permanent custody of the older child.® While
defendant was pregnant with the younger child, she began dating Paul Newton.

Judge Giovan, who presided over this case for nearly five years, issued an interim custody order
October 21, 1988, awarding plaintiff temporary joint physica and lega custody of the older child from
Sunday noon to Wednesday morning.

Less than two weeks later, on November 1, 1988, plaintiff filed the first of many petitions for
orders to show cause, dleging defendant violated court-ordered visitation. The October order was set
adde and an order was entered granting plaintiff vistation from Sunday through Tuesday and on
Thursdays. Numerous orders to show cause for fallure to comply with vistation were entered.

Faintiff filed a motion for an independent psychologica custody evauation of both parents and
the older child on February 27, 1989, dong with another motion for order to show cause dleging
defendant prevented plaintiff from vigitation on various dates in December 1988, and February 1989.



An order to show cause was entered on February 27, 1989, and defendant was ordered to appear
before Friend of the Court Referee Broderick on March 27, 1989. The younger child was born on
March 2, 1989.

On March 31, 1989, an order was entered referring the matter for independent custody
evaudion at the Universty of Michigan Center for the Child and the Family (U-M/1). Thiswasthefirst
involvement of U-M in this case® The U-M/1 evaluator, Meryl Berlin, M.A., submitted areport to the
court gating that defendant attended only one sesson, on May 30, 1989, and refused to further
participate in this evaduation. Berlin noted in her report that defendant "passvely obgructed] this
evaduation in ways that brought it to a premature close."

Defendant married Paul Newton in April 1989, the month after the younger child was born, and
she and the children lived with him until mid-May 1993. Defendant filed a motion to modify order
modifying interim custody order,”® and on April 14, 1989, on dipulation of the parties, Judge Giovan
entered an order for immediate referrd to Wayne County Family counsdling for investigation and
recommendation regarding custody, support and visitation, as to the older child only. Plaintiff objected
to the friend of the court recommendation,™ and an evidentiary hearing before a referee was ordered.

Defendant firg dleged plantiff sexudly abused the older child in a "motion for supervised
vigtation only" filed August 18, 1989.* A hearing before Referee Markey took place in November
1989. Defendant testified before the referee that in mid-July, when the older child was twenty-two
months old, defendant was assisting the older child in the bathroom and the older child stood up, spread
her legs, and sad "Ed tickled me here" pointing to her privates. The dlegation was found
unsubstantiated by Referee Markey in a report regarding visitation dated December 7, 1989, which we
guote here because the referee's findings and recommendations were later adopted by the circuit court:

Review and Findings

The issues are two, that is whether or not the child has been harmed or abused, and
what thenisthe liberdist [9¢] vidtation recommendable with the child's sefety in mind.

Thereis an dlegation of improper body tickling done by the father, and the father's dog,
in the area of the child's vagina

The mother described the occasion where the child was standing or gtting on the
commode and spesking lightly of tickling done by the father, and pointing to the area.on
her body involved. Theincident was said to have happened in July of 1989.

Counsd for the Plaintiff pointed out that the mother in testifying before this Referee,
quoted the child in different words than she used in quoting the child to Linda Merkle,
A.C.SW. as reported in Ms. Merkl€'s report.  The mother used the terminology Ed
did, instead of the father did.



The child ... was seen by Linda Merkle a the Counsdlling and Evauation Center of the
Northwest Guidance Clinic, in Garden City, between August 22nd and September 8th,
of 1989. Ms. Merkle reported that the child a 24 months did not, or was not able to
verbaize to her the incident.

We note that the matter was not reported to the Police Department or the Protective
Service Agency by the Newtons.

There were no clam [sic] by the mother, in gpeaking of the event, that the child had told
her that the father aforehand had forbade the child to speak of what happened, or that
the father had tried for secrecy.

There dso was no suggestion that there was a previous happening.

The incident was dleged to have happened in duly, and it was reported in August to the
University of Michigan. The report was made by the mother after she became aware
that the Univergity's evauation team was disenchanted with her atitude. Meryl Berlin,
M.A., the evaluator who wrote up the report for the University of Michigan Center for
Children and Family, stated that after telling of the incident the mother declined the offer
of the University's evauation team to come in and discuss the Stuation, and to have the

matter pursued.[*]
At our hearing Mr. Bielaska was not questioned by ether party relative to the tickling.

For our part, at the completion of testimony and review of the report submitted, we had
serious doubts that the tickling incident occurred at al. We had greater doubts that the
tickling was done in an ingppropriate area. On a more serious charge, polygraph tests
would beinssted on.

Referee Markey recommended plaintiff have vigtation with the older child two afternoons a week and
every other Sunday, and that the parties regularly appear a the Family Counsding and Mediation
Divison "to mediate the strained relationship between the two principles [Sc] pointing towards a long
term cooperation in the interest of the child." Both parties filed requests for a de novo hearing regarding
vigtation in late December 1989.

The court docket printout indicates a hearing was held on January 19, 24 and 25, 1990.
Referee Markey's findings and recommendations were adopted by the court by order dated February
12, 1990.

Orders to show cause why defendant should not be punished for contempt for failure to alow
vidtation were entered on March 2 and April 24, 1990, followed by the issuance of a bench warrant on
May 15, 1990. Soon after, defendant and Paul Newton left the state with the children, against court
orders, and their whereabouts were inknown. Pantiff married Claudia Bidaska in April 1990, and



hired private investigators to search for the children. Faintiff did not see either child for more than three
years.

Defendant and the children returned to Michigan from North Carolina in May 1993 without
advisng plaintiff, defendant having separated from Paul Newton. Plaintiff learned thet the children were
back in Michigan, and obtained another bench warrant on May 19, 1993. Pursuant to court-ordered
vigtation, plaintiff saw the younger child for the first time ever on May 23, 1993, and saw the older child
for the first time in about three years the previous day. At a May 28, 1993 hearing defendant was
awarded temporary physical custody of the children so long as she lived a the Plymouth, Michigan
address and plaintiff was awarded reasonable vigtation. The court dso ordered, for the second time,
that defendant, the younger child, and plaintiff appear for paternity testing. Defendant complied with this
second order.*

In mid-June 1993, shortly after returning to Michigan, defendant began taking the children to
socid worker Karen Schulte for sex abuse counsdling.  Schulte was not court-appointed and was
affiliated with the Family Consultation and Treatment Services, Inc., in Clawson. Schulte testified &t trid
that she saw defendant for the first time, and defendant's mother, Linda Orley, on June 15, 1993, and
saw the children on June 17, 1993. We note that defendant initiated this counsdling, of both children,
before the alleged second incident of sexud abuse. This second incident is dleged to have involved the
older child and to have occurred on June 27, 1993. The first incident concerned only the older child
and was dleged to have occurred in 1989.

On defendant’'s motion, Judge Giovan recused himself on September 24, 1993, and the case
was reassigned to Judge Colombo. On October 15, 1993, an order was entered, which was later
quashed, for independent evaluation of the parties and the minor children by the Family Assessment
Clinic of the Universty of Michigan's Interdisciplinary Project on Child Abuse and Neglect, to be
supervised by Dr. Kathleen Fdler (U-M/2-Faller). On October 18, 1993, Judge Colombo entered an
order awarding temporary physica custody to defendant and requiring that visitation be supervised by
plantiff's parents within their eyesight. Vidtaion was to be at plantiff's resdence from 1:00 to 5:00
p.m., to aternate each week on Saturday and Sunday, pending the court's find determination of custody
and vigtdtion a trid.

On November 4, 1993, plantiff filed a motion for restraining order and psychologica
evaudions dleging that during the times the children visted plaintiff, persons, including defendant's
family, would observe the house from parked cars, drive by, and drive up and down the block.

Beginning on November 4 and extending into December 1993, defendant and the children were
seen at U-M by the Faler group, and videotapes were made of severd sessons. Defendant aleged a
third incident of abuse, assarting that the younger child told her plaintiff sexualy abused the younger
child during a November 28, 1993 viditation. This alegation was one issue a a show-cause hearing/trid
held in December 1993, and was determined to be without merit by Judge Colombo, as discussed
below.



On November 19, 1993, the court ordered that psychological evauations be conducted by Dr.
Patricia Wdlace. An order quashing the U-M/2-Faller independent eva uation was entered by Judge
Colombo on December 6, 1993.*° The reasons are not totdly clear as no hearing transcript is before
usl7

At a show cause hearing before Judge Colombo on December 10, 1993, plantiff aleged
defendant refused to comply with the court's viditation order and defendant dleged plaintiff violated the
supervised vigtation requirement. Defense counse represented to the court that plaintiff had sexudly
abused the younger child during the last vigtation, November 28, 1993. At this time the younger child
was 4 1/2 years old, and the older child was six.

At the hearing, plaintiff's father and plaintiff's mother, who damed to have supervised the
children's vistations, denied the dlegations and tedtified that plaintiff had been hanging Chrisgmas lights
on the house throughout most of that vistation and was never done with the children during the
vigtation, or during prior supervised vistations. Plaintiff's parents testified they had the children in their
presence or view throughout the vigtation. Plaintiff so denied the dlegations as did his wife, Claudia
Bidaska, who tegtified she was present as well.

Karen Schulte testified she had been counsdling the older child and the younger child and, based
on their satements, opined vigitations were not properly supervised. Over plaintiff's objections, Schulte
was quaified as an expert in child sexud abuse. Schulte testified:

[S]tatements that the children made to me on November 30th and December 1st, when
[the younger child] told me on November 30th that her father had taken her into the
bedroom, shut the door, locked it, laid down on the bed next to her and touched her
bottom with his finger.

And that [the older child's statements made to me on December 1t that she was not
with [the younger child] during the whole part of the vist and she was not certain where
[the younger child] was or what she was doing. There were times during that period
when she didn't know where [the younger child] was, that she didn't know where her
father was elther.

Paintiff objected to admission of Schulte's report on hearsay grounds, and defendant argued it should
be admitted to show defendant's good faith in denying plaintiff vistation. The court admitted it only on
the issue of good faith and not for the truth of the matter asserted. The court questioned Schulte how
certain she was vigtation was not properly supervised, and she replied sixty-forty. When the court
asked if she was troubled by the fact that these alegations were made during a time that the court had
ordered an expert to conduct an evauation on this issue, Schulte stated she did not believe defendant
had any moativation to encourage the children to make these alegations.

The court made the following findings and conclusons:



THE COURT: ... This Court entered an order that required that vigtation would
occur every weekend, aternating Saturday and Sunday, from oneto six p.m.

On Sunday, November 28th, 1993 there was a vigtation a the home of the plaintiff,
Edward Bidaska. Present fpr [dc] that vistation were both of the plaintiff's parents,
Joseph Bidaska and Mary Jane Bidlaska. At gpproximatdy 3 p.m. the plaintiff's wife,
Claudia Bielaska, came home from work.

During the course of that vigtation Chrismas lights were being put up on the outsde of
the home. At times both children were outside. On one occasion [the older child]--[the
older child] was outsde and [the younger child] was indde. [The younger child] was
ingde with Mary Jane Bidaska. [The older child] was outsde with Joseph Bidaska
and the plaintff.

On another occasion the two girls walked down the street with Claudia Bidaska. They
werein the view of Joseph Bidaska.

At no time during the course of that day was Edward Bidaska done with ether of the
children. There was no Stuation where Edward Bidaska took [the younger child] into
his bedroom and locked the door and improperly touched her.

When [the younger child] came home from this vistation she told her mother, the
defendant, that Edward Bielaska had taken her into a bedroom and inserted his index
finger in her vagina. As a result, the defendant contacted a thergpist who had been
seeing the children, Karen Schulte Ladd. She suggested that an appointment be made
at St. Joseph hospital with Dr. Church.

Dr. Church conducted an examination.[!] ~ She indicated she thought [the younger
child] was believable, but there was no physical evidence of any sexua abuse. As a
result, on the vistation scheduled for the next Saturday, rather than complying with my
order that required the parents of the plaintiff to supervise vistation, the defendant, after
consulting with her attorney, Mr. Maoney, made the decison to send her mother asthe
supervisor. Therewas aviolation of my order when this occurred.

The reason that | believe that what [the younger child] says did not occur is premised
upon these facts.

One, | find the testimony of [plaintiff's parents] Joseph and Mary Jane Bidlaska
believable and compelling. | don't believe that they would put ether their grandchildren
or thar son in the postion of--well, the grandchildren in the pogtion of being sexudly
abused or their son in the position of having someone make accusations that he sexudly
abused the children.



Moreover, | think it is very compelling that [the younger child'g recitation of the facts
does not comport with facts we know to be the case.

For example, she indicated that the door was locked in the bedroom. Thereis no lock
on the door. She indicated that Claudia was a doctor. That's not true.  She indicated
that her grandfather was at work. That's not true.

Moreover, it seems like she has given inconsistent statements as to what occurred. We
have heard that according to the testimony of the mother [the younger child] said that
the finger was inserted in the vagina. According to the testimony of Karen Schulte
Ladd, he touched her bottom and then indicated the vagina area.

There is one other fact that makes it highly improbable that in fact this occurred. |
gopointed an expert to conduct an examination on this--on these issues. In fact, the
expert isdoing her work at this very time.

Unless the plaintiff is insane, no one in ther right mind would do these types of things
while there is an investigation being conducted on this very issue during this time frame.
It just makes absolutely no sense a dl.

Moreover, | believe the testimony of the defendant suggests that she recognizes that in
fact it's probably true that there was no sexual abuse on the date in question
because she wants visitation to continue. Her real concernis nat, in my judgment, about
sexud abuse, but rather, abelief that there was inadequate supervision.

The court held defendant in contempt of court, finding her actions demongrated bad faith, and
sentenced her to three daysin jail, then suspended the sentence, but warned defendant the next time she
violated a court order she would receive at least a seven-day sentence.

Paintiff's petition for permanent custody was heard beginning on February 7, 1994. Judge
Colombo was unavailable on that date, and the case was spun off to vigting Didrict Judge Danid Van
Antwerp.

The court stated on the record that based on prior discussion in chambers, neither party was
interested in joint custody. Plaintiff moved for full custody of the children. Defendant moved for
redtricted vigtation for plaintiff based on aleged sexud abuse of both children. Trid took place from
February 7 to 23, 1994.

Paintiff's theory as advanced in opening statement was that defendant is a defiant, dysfunctiona
person with apathologicad sexudity that she enmeshes with her children,” and that her dlegations of
sexud abuse by plaintiff were contrived and well-timed to suit her purposes, the first alegation being
rased after the court-ordered U-M/1-Berlin evauation had not gone her way. Counsd dtated that
defendant hersdlf abused her children, including by removing the older child from plaintiff, and later



removing the children from Paul Newton, the only father the younger child had known the first four
years of her life. Paintiff's counsd dso dated that defendant educationdly neglected the children and
did not attend to their medical needs.

Defense counsd in opening statement stated that "despite plaintiff's dams this case is primarily
about child sexual abuse" He stated that the older child had told defendant when she was 2 1/2*° that
plaintiff had sexualy assaulted her in 1989, that defendant had been sexualy and physicaly assaulted by
plantiff, that plantiff sexudly abused the older child in June 1993, and Dr. Church's finding of "peri-
hymend inflammeation” of the older child in July 1993 was conggtent with that, and that U-M'sfamily
assessment cdlinic and socid worker Karen Schulte would opine the older child was sexudly assaulted

by plaintiff.

Carol Rivera, defendant's sster-in-law, testified that she recelved a telephone cal on June 24,
1993, and was told "that a phone cdl had gone to my brother stating that they had planned to accuse
Ed [plantiff] once again of abusaing [sc] the children." She cdled plaintiff to warn him because, as her
relationship with defendant continued and different events transpired, Rivera had serious doubts that
plantiff had ever sexudly abused his children. Plaintiff had no knowledge that this was going to happen
and Riveratold him what she had heard. Plaintiff's and his wiféstria testimony regarding this phone call
was in accord. Defendant accused plaintiff of sexudly abusing the older child three days after Riveras
warning to plaintiff.

Kdlie Beveridge testified she was a rentd tenant in plaintiff's house in 1993, through the end of
Augud. Plantiff did not live in the house a the time. Beveridge tetified the Bielaskas were old friends
of her family. On June 27, 1993, she was home done and plaintiff called and asked if he could bring his
daughters over to swim in the pool. She said yes. Plaintiff came over with the two girls and his mother.
Beveridge met them outside and then went into the house for a phone call. She watched the girls from
the kitchen window. The girlswere playing in the pool and plaintiff and his mother were watching them.

Beveridge tedtified Mrs. Bielaska might have waited in the kitchen while the older child went to
the bathroom. Paintiff went around to the front while they came in to go to the bathroom because he
was checking on the bushes. Beveridge went back outside with Mrs. Bidlaska and went to the front of
the house to tak with plaintiff. Beveridge agreed that at that time she could not be sure whether the
older child went into the bathroom. She taked with plaintiff about five to ten minutes and then went
back into the house. Plaintiff went to the backyard where the children and Mrs. Bielaska were getting

ready to leave.

Beveridge testified she was aware tha alegations were made that plaintiff sexudly abused the
older child that day in a pink bedroom. She tedtified that plaintiff never came into the house. The girls
came in to use the bathroom while she was in the house. During that time period, Beveridge's girlfriend
occupied the pink bedroom. The room contained only a futon, some boxes and clothes on the floor.
When shown the picture dlegedly drawn by the older child of the bedroom, Beveridge testified that



there was no dresser in the room and the bed and closst were in different locations. The vist lasted
only about forty-five minutes to an hour and a hdf.

FRaintiff's mother, Mary Jane Bidaska, tedtified that on June 27, 1993, she went with the
children and plaintiff to plaintiff's house, which Beveridge was renting. Mrs. Bidlaska testified thet the
children werein her sght at dl times and that plaintiff was never done with them. Mrs. Bidaska testified
she was determined to be there because of what the Orleys were saying and that no abuse occurred.
Haintiff denied he ever abused either of his children. Plantiff was not alowed to see the children after
June 27, 1993 until October 1993.

FPantiff caled Patricia Wdlace, Ph.D, the court-gppointed psychologist, who presented audio
tapes of an interview with defendant and the two children. Dr. Wallace's report, admitted at trid, was
entitted "Child Custody Evduation” and dtates that it was based on her interview and observation
sessions held between November 22, 1993, and January 26, 1994. The report statesin pertinent part:

This report was prepared in compliance with a Court Order issued by the Honorable
Robert J. Colombo, Jr., . . . pursuant to MCLA 722.27(d).

* * %

The purpose of the current examination isto provide the court with amental hedth/child
custody assessment and recommendation to assst the court in the determination of
custody, in the best interests of the two children.... The report represents the
compilation of the result of the comprehensve psychologicd examinaions, including
psychologica testing and socid interview of the children, their biologica parents, their
step-mother, Claudia Bielaska and their grandmother, Ms. Linda Orley. The evauation
process conssted of joint and individud interview sessions with the parents and other
nuclear family membes. There was dso adminidration and interpretation of
psychologica assessment tests, as well asreview of previous relevant court and medica
documents submitted. During the evauation process, each of the two daughters was
observed in the presence of their mother and their father, done and jointly. Each child
was dso observed in the presence of each parent individudly.

Dr. Wdlace tedtified she reviewed Karen Schulte's reports and al the data she received:
reports, photographs, test results, tapes, and drawings. Dr. Wallace testified she first met with the
parents and asked them to settle the matter between themsalves, which was not possible. She then set
gppointments to meet with them individudly and with the children. Dr. Wallace observed that both
children demondtrated in their speech and drawings a good relationship with their father with no fear of
him.

Dr. Wadlace tedtified tha the children stated they thought Paul (defendant's husband) was
"mean” and "crabby" and Claudia (plaintiff's wife) was kind. Dr. Walace testified about a drawing,
which was of two gtick figures, the older child drew on August 17, 1993, labeled "Ed making her touch
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his 'rear end' [Exhibit 12]." Dr. Walace testified that defendant told her the older child drew it for
Schulte. A second drawing was made in Dr. Walace's office [Exhibit 12A]. Dr. Walace testified that
Exhibit 12 was incongstent with what she had been told the father dlegedly did and thet it is unusud for
achild to draw a gtick figure with one leg. Dr. Wallace tetified the drawing in Exhibit 12 "is so odd" in
terms of the relationship of the penis, the arms, the neck, the head, and that it is very mature and would
not ordinarily be drawn by a young child. The older child's nickname, printed on the page, was aso
ggnificant in thet the initid letter was not printed in the ordinary manner of ayoung child. These features
rased aquestion in Dr. Wallace's mind whether it was redlly drawn by alittle girl or by someone dse.

Dr. Walace was asked whether she believed that defendant fabricated the evidence depicting
sexudly ingppropriate behavior. She replied:

A.l sad that | bdieved, and | 4ill believe, she fabricated evidence proving sexudly
inappropriate behavior. One of those pieces of evidence was the drawing.

Exhibit 12A was a picture of a mermaid drawn by the older child in Dr. Wadlace's office. The
older child copied it from a picture of amermaid. Here, the initid letter was printed as a child of that
age would ordinarily print. Based on this and other drawings of people made by the older child in Dr.
Walace's presence, Dr. Wallace opined that the older child did not draw Exhibit 12. Dr. Walace saw
the older child Sgn her name on at least ten sheets of paper, and did not believe the older child wrote
her name on Exhibit 12 because of the way theinitid letter is constructed.

Dr. Wadlace presented additional drawings made by the older child in Dr. Wallace's office
where the child had sgned her name consstent with the other drawings (a closed initid letter) and
incondstent with the name as printed on Exhibit 12 (an open letter). Referring to this picture, the
following later transpired in cross-examination:

Q. You are saying it is a fraud perpetrated by my client [defendant] or attempted
fraud on you with respect to her offering you this as a picture sgned by ... [the older
child] in Karen Schulté's office?

A. | don't think | used those terms but | would certainly agree with the implication
of your statements.

Additiond drawings by the younger child were admitted. One was a drawing of Claudia
(plaintiff's wife) which says Claudia is sad "because she missess me"  Another shows defendant crying
and it says "Laura [mother] -- using the firg name -- crying because sheis going to visit Ed, her naturd
father." Dr. Wallace tedtified thet this is Sgnificant because it shows the child's awareness of the fedings
surrounding the visits.

Dr. Wadlace tedtified that when plaintiff's wife, Claudia, entered the office the girls had no
inhibition, jumped up and ran to her, dmost knocking her down, and said, "Hi, we will be there this
weekend."
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Dr. Wallace tedtified that fase accusations of sexud abuse most often occur where there is
animosity between the parents. Dr. Wallace's report stated that defendant's psychological testing
indicated the likelihood of resentment and hogtility, and defendant's answers reflected defensveness,
evadveness, and possibly conscious deception.

Dr. Wallace testified that defendant provided her with several hundred photographs and, at trid,
Dr. Wallace produced a number of these photographs, some of which she had attached to her report.
She was concerned about the nature of the photographs, as they depicted the children in the nude in
"complemented positions with males” specificaly, Paul Newton. Dr. Walace testified that a substantial
number showed explicit and provocative nudity, that several depicted Newton with the children while he
was nude or nearly nude, and the children kissing him onthelips. Dr. Wallace testified:

There was [9¢] alot of pictures of the girls under the covers in the bed with the mae.
There were alot of pictures of them naked with him clothed and it did not look to me
from the -- across time, | was looking at these pictures across their ages, that it was
hedlthy or respectful for the girls to have grown or to be able to grow with a sense of
pride into adulthood.

Dr. Walace tedtified that the photographs of the children's vagind areas were sgnificant,
because there has to be a motive to depict the vagina area from different perspectives and make it the
focal point of the picture. Dr. Wallace continued:

There were severd photographs that raised questions for me because they were
photographs of a made or a femae in some cases gripping the children or touching
children in there [dic] genitd area on the photograph and it was beyond a chance
because there was [sic] so many of them that | just, as | said, | pulled out those and |
stopped.

Therewas [9¢] lots of pictures of them kissng, mouth kissing [sic] mde.

Dr. Wallace described the photos as provocative, showing the buttocks of the girls while lying flat in the
tub. Severd photos of the girls show bruises. There was one with defendant smiling while her hand
was under one of the girls dresses. In another photo, Paul's hand is on the child's genitdl area over her
clothes®

Dr. Walace tedtified that, more disturbing were defendant's statements which were incons stent
with the photographs. Defendant had told Dr. Walace that the children had never seen a penis, which
they referred to asa"bird," before Exhibit 12 was dlegedly drawn in August 1993. Dr. Walace noted
that one of the photos showed the older child in the bathtub with alittle boy, his penis clearly showing.
Dr. Wdlace could not understand why no one raised the question that the children had seen a penis.
Dr. Wallace tedtified that she thought the amount of nudity in the photographs, the explicitness and
continuation across time, were out of character with a custodian, i.e.,, defendant, who is concerned
about her children growing up in a hedthy environment.
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Dr. Wallace further tedtified that during her interview with defendant "there were severd
indications where Laura would intermingle her name and her tone, hersdf into the description of what
was happening with the children”. Dr. Wallace testified:

During Miss Orley's explanation to me of how her daughters were touched by their
father, she gave her fingers to me, two fingers up in a motion that show me [Sc] she
became seductive. | asked her at that point -- this was during the day of the tape -- |
asked her, are you showing me what they did? | beieve it was during the tape. And |
sad, wasit onefinger or two? And she said they didn't say how many fingers.

| said, why are you using two to demonstrate to me? Are you showing me what your
daughter showed you or are you making this up for yourself. And she said, thisisjust
the way sheimagined it.

Q. Was there anything about the manner in which she disclosed that to you which
was remarkable?

A. Absolutely. As | dated, the fact that it was seductive, that it was amost a
disassociative reaction in the terms of the experience she was expressing in my office at
that time.

Dr. Wallace testified that Schulte's November 4, 1993, report stated that during a session with
the children on June 26, 1993, both children "taked about fear of going to vigt their father because he
was taking about ‘touching our bottoms.” Dr. Wallace testified that it was never clear to her why the
children, ages sx and four, would be frightened about

... what was going to happen unless there was something that was associated with it
and there is nothing associated in this explanation where he was going to touch our eyes,
nose, ears or bottom. This report, June 26th date, there was no basis that | could find
for them to be afraid of him touching them.

Wallace a'so noted:

... That was never clear why the children were in thergpy in the Sex Abuse Group
prior to any sex assault dlegations in this case. | wasn't sure. It never was redlly clear
how they happened to be in thereaphy [Sic].

Walace noted regarding the aleged incident involving the older child on June 27, 1993, that
Schulte's report of a session on June 29, 1993, contained the statement, " She [the older child] stated
'Ed' is being mean. He keeps saying he's gonna touch my bottom.” Dr. Wallace opined the statement
does not make sense if the incident had occurred two days earlier. Dr. Wallace testified that Schulte's
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report states as to a sesson on August 10, 1993, that defendant related to Schulte that she had
observed the older child playing with her Barbie dolls saying: "No, | don't want to touch your penis and
you can't meke me do it." However, when Dr. Walace asked defendant why the children said "penis’
ingead of "bird,” defendant told Dr. Wallace that the children did not learn the word "penis’ until after
these incidents had occurred, when defendant read the book "How We Grow" to the children.

Walace addressed Schulte's note that the older child told her aunt, defendant's teenage sidter,
"that Ed made her do that and she didn't want to tell because she was too embarrassed.” Dr. Wallace
dated that children do not interpret and identify embarrassment prior to mid-childhood and pre-
adolescent changes. To be able to express and identify "embarrassment” would be unlikely in a child of
gx. Dr. Wallace testified that the comment attributed to the older child that Ed "tried to kiss me on the
lips, but I got my hand on it, S0 he couldn't kiss me on the lips' was inconsstent with the many pictures
showing both children kissng others on the lips, including Paul Newton.

Asto defendant's relationship with plaintiff and Paul Newton, her husband, Dr. Wallace stated:

In my estimation there was a great ded of interchanging of Ed and Paul with things that
they did. They were both excessve drinkers. They both forced her into sex
relationships. They both were big liars. That became interchangeable, not necessarily |
seek out these people but rather that coincidentdly is the way she explained they were
amilar.

Dr. Wadlace tedtified that defendant dso interchanged the names Ed and Paul. At one time, she Sated
Paul had molested the children. Initidly, when Dr. Walace received the photographs from defendant,
she thought they were pictures of the children with plaintiff, not Paul.

Dr. Wallace testified she found a great deal of interviewer biasin Schulte's reports, and that that
affected the weight she gave to those reports. When asked about the likelihood that interviewer bias
may have had an impact upon the "invented memory™ of the children, Dr. Walace opined that young
children of four and six could be affected by the adults around them:

... If you tel the child over and over something has happened and if you create
a memory for them like dream fantasy or red life, it becomes a permanent part of the
structure. . .

Walace tedtified that repeated questioning of the children could be frightening to them and cause them
to impulsvely respond, unless they fed comfortable with it. She tedtified that the Schulte reports reflect
severa meetings where the children had difficulty separating from their mother, and that the mother's
presence would be an influence on the children's responses. Dr. Wallace testified that it was clear from
the older child's statement to her, "I forgot what mommy told meto say," that the older child had come
to the meeting with Dr. Walace with preconceptions of what questions would be asked and what she
should answer.
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Unlike Schulte, Dr. Walace administered the Minnesota Multi-Phasic Inventory (MMP!) to
both plaintiff and defendant. Dr. Wallace testified that she used the test results as part of her evaluation.
She tedtified that defendant's test results showed a preoccupation with sex, that defendant was denying
human frailties, and that defendant sees hersdf as virtuous and conforming. Dr. Walace tedtified that
defendant's answers are those given by a person who is very evasive or conscioudy deceptive.

Dr. Walaces report dated that plaintiff's MMPI showed a profile indicative of frankness,
honesty, being outgoing, gregarious, sociable and senditive. Defendant was more defendve and evasive,
with evidence of resentment and hodtility. Dr. Walace did not find any evidence to support the
dlegations of ause ether in plantiff's persondity or in his interaction with the children that she
observed.

Dr. Wdlace found it Sgnificant thet Paul Newton was never available for interview, "given ther
interchanging Paul's name and Ed's name and the word dads in various contents [sic] and from the
reports | read and various conflict [Sc] and the way Miss Orley described things to me" In summary,
Dr. Wallace testified:

As| indicated in the report, | believe that the children would be best served if they are
in another environment because | fed insecure that they're being protected safely and
not from the father Ed but rather from other environmentd things that might be

happening there.

| think the mother and Mr. Bidlaska both could benefit from family unification
processes to help those children understand what they are, who they are. They need a
lot of help. That's my fedling. They need alot of attention. | don't mean sexua abuse
atention but maybe a rather more globa or holisic gpproach to their hedthy
development.

On cross-examingtion, Dr. Wallace stated she believed the established custodid environment is
with defendant. She testified that she fdt it was not critica to her custody recommendation for her to
first make a determination of the vaidity of the alegations of sexud abuse because she is not the trier of
fact. She testified that unless asked to do so by the court, she does not render an expert opinion about
whether the sex abuse occurred:

Q. Okay. Let me make sure | understand. You're a custody evauator. There's
an dlegation or child sexud abuse and you're required to form an opinion and give a
recommendation?

A. Yes, dr.

Q. And isit your tesimony that you don't have to form an opinion about whether
or not this sexua abuse occurred or not?
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A. | said, | don't make the decison. | am not atrier of fact for law and whether or
not these events occurred.

Q. Okay. Then let metry it adifferent way.

Isit your tesimony that you don't have to form an opinion about whether or
not sexual abuse occurred when that's a primary allegation in a custody case?

A. | think |1 have to have an ided [dc] within my own in the context of any
evauation of whether or not this person did or did not do a sexua abuse act. | don't
have to say they did or didnt. | have to make the recommendation in accordance with
that opinion, yes, Sr.

When asked to express her opinion, she stated:

My professona opinion isthat the children may believe and the mother may believe that
it happened. | do not find support that Mr. Bidlaska would have been the person who
would have done it given the information available to me.

When asked for her ultimate opinion as to what was best for the children, Dr. Wallace sated:

In my opinion they would get the best opportunity for advancement and growth if they
arein an environment other than the one the mother has provided thus far.

As | suggested to the Court, that is either with the father or, at least temporarily,
temporarily with the [paternd] grandparents.

By agreement of counsd the defense called Karen Schulte, who was admitted as an expert
witness on assessment but not on treatment.  Throughout Schulte's testimony, she referred to her report
and |etters she sent to defense counsdl, which had been admitted into evidence.

Schulte testified that she first saw defendant and defendant's mother, Linda Orley, on June 15,
1993. Defendant told her she was concerned about the older child's aggressive behavior, hitting and
kicking her mother, temper outbursts, difficulty deeping, and about some statements she had made,
including that she hated her father, Ed, and that "Ed annoys me and hurts my heart." Schulte tetified
that defendant told her that the older child at 22 months had told defendant while Sitting on the potty that
"Ed tickled me here" indicating the area between her legs. Schulte testified as to family history that
defendant's relationship with plaintiff "was a very problematic and abusive rdationship,” that the 6 1/2
years age difference between the parties was significart, that plaintiff had forced defendant to have sex
with him the firg time, and that there was an incident of physical abuse when defendant was pregnant
with the younger child.*
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As to the children's developmental higtory, defendant reported to Schulte that the older child
was speeking in sentences at fifteen months, had a good vocabulary, and was potty-trained at eighteen
months® Schulte saw the older child and defendant on June 17, 1993. She estimated she saw the
older child seven times and the younger child three times before reaching her opinion after the August
17, 1993, vidgt. Schulte testified she completed her report on September 20, 1993. Schulte did not
adminigter any sandardized psychologicd testing to defendant or either child.?®

Schulte testified that the older child "spontaneoudy” stated to her that Ed touched her bottom,
after they had gone through pictures depicting different parts of the body. Schulte then testified that the
older child dso told her Ed made her touch his bird. When asked in what context that statement was
made, she responded:

The statement was Ed made me touch his bird, and the context of that was the mother
had reported to me that she heard the children playing and they were speaking of this,
you know, taking aout Ed making them touch his bird and things like that in the
context of playing with their dolls. And after she reported that to me, | saw [the older
child] and [the younger child] together, and [the younger child] sad, yes, this had, in
fact, happened, that [the older child] had told her that this had happened. [The older
child] initialy denied it.

Paintiff's counsdl objected on hearsay grounds and defense counsel withdrew the question.

Schulte testified the younger child also stated that Ed had touched her bottom. She testified that
both girlsindicated the "front part” as meaning bottom. Defense counsd then asked Schulte:

Q Okay, and did you make any determination specificaly on the child's anatomy after
that as to what they were referring to?

A No.
Q Now, did ether of the children give you any--

THE COURT: No, no, the front part--the front part of the bathing suit, any particular
front part?

MS. SHULTE [dc]: It has, I'm sorry, it has just a-it'safigure of aboy, and it hasjust
the bottoms of a bathing suit. So | asked them what was underneath the bathing suit
and [the older child] said, underwear, and | said --it could look like bathing suit or
shorts, and she said what--and | said what's underneath the underwear, and she said the
bottom. And | said what about in back, and she said, she couldn't give me anything for
that. And the same with [the younger child] [The younger child,] when | asked her
what was under the bathing suit, she said the bottom. And | asked her what was in
back and she didn't say anything ether.
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Schulte then testified that both children indicated they were touched "with the index finger, with
Ed'sindex finger."

Schulte tedtified that Sgnificant behaviora indicators exhibited by the older child were temper
tantrums and nightmares, that those are indicators of stress "and can be indicators when a child's been
sexudly abused and under a great ded of stress™ Schulte testified that the younger child "was talking
with advanced knowledge of sexud activity, she was taking about people being naked lying down in
bed together, and was taking aot about birds, which she referred to was [sic] male genitdia”

Schulte tedtified that the following credibility factors were present and that the children's
reported behaviors were consstent with what defendant had reported to her:

What | can say, I'll begin with [the older child], was that she was &ble to--when | did
the assessment with her on truthfulness, she was able to have--exhibit a knowledge of
truthfulness and to let me know that it was important to be truthful, that she thought it
was better to be truthful than to tell alie, that when she made statements about what
happened, she exhibited very little affect that she was very constructed in her approach,
had difficulty talking about these things, that the statements were not aways made in the
very same manner, that you would see in a child who had been coached where they're
just saying the same thing over and over again, and show very little affect when they're
talking about what's happened.

The reported behaviors would be consstent with what the developmenta stages were
as reported by the mother that if she was able to speak a 15 months in sentences, that
the statement that the mother made that [the older child] said a 22 months would be
consistent with that.

That having been potty trained at 18 months, that the mother's statement that [the older
child] was dtting on the potty a 22 months--when she--potty chair a 22 months when
she made that statement would be consstent with that. With respect to [the younger
child] being younger, [the younger child] isn't as credible as [the older child]. That's not
unusud with ayounger child. Sheisalot more anxious. When she taked about things,
however, her affect was more gppropriate. She tended to, when she talks about being
angry about what happened, she would sound angry, rather than with [the older child]
who is--has a lot more difficulty talking about the feding part about what hgppened to
her. Sheisacting out more where as [the younger child] is more able to talk about it.

Schulte tedtified the older child drew Exhibit 12 in her office on August 17, 1993, and that she
witnessed her doing so. It isunclear from her testimony whether the older child drew the picture before
or after the following events, about which Schulte testified as follows:

Q And what is the ggnificance of that picture with respect to your--the issue of the
credibility factors?
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A What happened was that [the older child]--as | mentioned before had--after she said
that these things happened, then she recanted and said that it didn't happen. And the
younger child--1 had [the younger child] and [the older child] in my office and [the
younger child] kept saying, "You told me that this happened, you told me he made you
touch hisbird", and [the older child] kept saying, "No, | didn't."

And so0 | asked the mother to come into the office, because | wanted to be sure that the

* % % %

| asked the mother to come into the office because | wanted to be sure that there wasn't
pressure coming from the mother to say things that were not true.  And during that
sesson we taked about the importance of truthfulness, and the mother was able to tel
the child that she wanted her just to tel the truth and that if, in fact, what she had said
before wasn't true she would not be angry with her. It was okay, but right now the
most important thing was for [the older child] to tell the truth. And that's what we
talked about.

And at that point, [the older child] said, "Yes, it istrue. He did, Ed did do dl those
thingsto me. He did make me touch hisbird."

Schulte testified she diagnosed the older child with pogt-traumatic stress disorder. She did not
make a diagnosis of the younger child because she was not exhibiting sgnificant behaviord symptoms.
Schulte testified that she opined the older child and the younger child were sexualy abused by plaintiff.

Paintiff's counsd then objected on hearsay grounds to admission of Schulte's report. The court
admitted the report.

During cross-examination, plaintiff's counsel asked Schulte about caling defendant mother into
the room when the older child denied three times that plaintiff had made her touch his bird:

Q[plantiff's atorney]: WEéll, is it not a confrontation to bring somebody in as important
in the children's lives as their mother, and have her St there and tak to them about as
you said it, telling [the older child] to tell the truth. | quoted you, Mother was able to tell
[the older child] to tell the truth." Are you familiar with sudies that indicate thet telling
the truth can, in fact, be triggering words quoted for to aid them to tell the truth? Can
that not be used and hedth studies indicate that just the comment to tell the truth can be
used to trigger a child to report something?

A I'm not aware of studies that show that.
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Q Widl, tdl me, would you believe that a atement from a mother to tell the truth
could not carry with it the stronger meaning to a child such as [the older child] regarding
what sheis supposed to do right now?

A It would depend on how the mother stated that to the child.

On further cross-examination, Schulte was shown various photographs that Dr. Wallace
testified about; one of them showed one of the girlslying in bed with Paul Newton. Schulte testified she
had never seen the photographs and agreed that it was congstent with the child having a memory of
laying in bed with her father and testified she believed the man in the photo was Paul Newton. Schulte
tedtified that afather can touch a child in the vagind area and it would not be ingppropriate. Schulte did
not remember whether defendant had stated the children did kiss on the lips, but defendant had told her
the children had not seen an adult penis. Schulte admitted that was inconsistent with Paul Newton'stria
testimony that the children had seen his penis.  Schulte testified that she would not assume the pictures
were inappropriate without determining the circumstances under which they were taken.

Schulte testified she did not video or audio tape her sessons with the children. She was asked
to clarify the statement in her letter to defense counsdl dated July 1, 1993, that the older child "appeared
to be overwhelmed and confused about what has happened since her move to Michigan and the issue of
the identity of her father. Schulte responded that the older child told her she "was very angry with her
mother for not telling her who her real father was, and she was upset because of that. And she told me
that she wanted Paul to be her redl father,” and not Ed.

Schulte testified, referring to her July 1, 1993, letter to defense counsd, that as of June 22,
1993, the older child had not reported any touchings to her, and that on June 29, 1993, the older child
talked about Ed coming into the room when she was changing into her bathing suit. Schulte testified that
she presumed at that point that a touching had occurred between June 22 and 29. She recommended
no vigtations take place after June 27, 1993.

Schulte testified that she was never told that plaintiff had been warned on June 24, 1993, that
defendant was going to accuse him again of sexud abuse, and that that information would have been
ggnificant to her in her evduation and assessment.  Schulte testified that it would dso have been
ggnificant to her evauation and assessment to have known that the children's June 27, 1993 vidt with
their father was supervised by plaintiff's mother. Schulte dso testified she was unaware that the older
child reported to Dr. Church on July 30, 1993, that no one had bothered her private areas, but Schulte
did not regard that as sgnificant.

Schulte testified that her notes for June 22, 1993 date that the older child said she did not want
to vist her father because, "Ed talked about wanting to touch bottoms, mine and [the younger child's].”
Schulte did not find it incredible that plaintiff would be making these satements prior to performing the
act.
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Schulte testified she was aware that prior alegations of sexua abuse had been litigated in 1990
and were found to be without merit. Schulte testified:

| don't believe that children ddiberately make things up about sexua abuse, specificaly
sexua abuse and say that these things happened to them when they did not.

Schulte did concede that studies show there are adults who make up such charges. However, Schulte
tetified she did not believe defendant made up these alegations because defendant is concerned for her
children's best interests.  Schulte conceded it would be inconsgtent with the children's best interests if
the record showed defendant failed to have the children inoculated properly, missed appointments with
the doctor”” and failed to comply with the court's order to participate in an evduation at U-M. Schulte
agreed it could affect her findings if she was given inaccurate information.

On further cross-examination, Schulte conceded that the younger child's having nightmares in
June 1993 may have been related to the fact that the only father she had known for the first four years
of her life, Paul Newton, had been left by her mother and she was now being told to see a man who is
her red father. Schulte testified Dr. Church's findings that the younger child had no inflammeation, ro
scarring, norma hymen, and anorma hymend opening were not sgnificant to her.

Schulte testified it would not affect her trust in defendant if she found that defendant lied about
various things to her. Schulte testified that she was aware that defendant had not witnessed any sexud
or physica abuse of the children. She tegtified that the older child's behavior of talking in a monotone,
difficulty with eye contact, hiding her face, gazing off into space, are not behaviors that would be seenin
achild who does not have an actual memory of the events.

Schulte agreed that defendant had a strong belief that her children had been sexudly abused by
plaintiff and that she would be likely to show her bias to the children. Plaintiff's counsd pointed out that
Schulte's report contained factud errors, including that plaintiff was not involved with either child during
their infancy and did not see the older child until she was 15 1/2 months old. Plaintiff's counsd informed
Schulte that plantiff had visitation from the time the older child was three months old until defendant
thwarted vistation and then took the children out of state. Schulte stated it was her understanding that
plaintiff had had no contact with the older child.

Defendant had reported to Schulte that she found the children playing in a closet with aflashlight
and the younger child told her that the older child tried to play a "suck bottom game" with her, and that
the older child later told defendant that plaintiff had done that with her. Schulte testified that the older
child never mentioned any "suck bottom™" game to Schulte.

Schulte tedtified that she thought defendant was capable of asking non-leading, non-suggestive,
non-repesated questions of the children because Schulte had talked with defendant about how to talk
with the children in that way. Schulte agreed she would be surprised if U-M/2-Faller videotapes taken
in November and December 1993 showed defendant leading and directing the children's comments and
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offering postive reinforcement to the children's negative comments about their father. Schulte agreed
she did not know if defendant was doing that with the children when Schulte was evauating them.

Schulte denied that her findings were subjective, but did concede she had administered no
standardized psychologicd testing.

Dr. Kathleen Fdler's de bene esse depostion was admitted into evidence over plaintiff's
objection that she never saw or taked to the parties or the children and her testimony was based on
hearsay.

During Dr. Fdler's deposition, plaintiff's counsel questioned Faller about inaccuracies in the U-
M/2-Fdler reports. The report of the interview socid worker Ellen Devoe conducted with defendant
wrongly stated that the parties had been married, that defendant had remarried during "the three years
that she was gone," and that the older child wasin first grade.

At depogtion, plaintiff's counsd questioned Dr. Faler about severd cases she had been
involved in where her group determined there had been sexua abuse and the court later found there was
no abuse, and disagreed with her findings and methodology. Plaintiff's counse referred to a deposition
of Dr. Elissa Benedek, then president of the American Psychiatric Association, in which Dr. Benedek
tedtified, after having reviewed a videotaped interview done by Dr. Faler of a child, that she did not
believe the interview met the standards for an unbiased interview regarding the question whether sexud
abuse occurred. Dr. Benedek opined Dr. Faler'sinterview was replete with leading questions, and that
Dr. Fdler engaged in repested questioning while giving the child rare opportunity to tell her story in her
own words.

Dr. Fdler tedtified that she was never told the parties had been ordered to attend an evauation
at U-M in 1989. Dr. Fdler testified she is a socid worker and therefore not quaified to administer
psychologica tests. Dr. Fdler testified defendant did not tell her, as to the dlegations of sexua abuse
on the November 28 vigtation, that plaintiff's parents were present during that vidtation. Dr. Faler
testified in her group's evauation of the children they reviewed Schulte's report and Dr. Church's report.
They did not review any other psychologica evauations, court records, or request information from
plantiff. Dr. Faler conceded the only information she had available was from defendant and defense
counsd, that she was missng data from plaintiff, and testified "we preceded [sc] with the information
that we had, and we expect the Court to take into account the information that we did and didn't have
and give it whatever weight they do to our opinion.”

Dr. Walace was then recdled by plaintiff for the purpose of diciting her observations following
her review of the U-M/2-Fdller videotaped interviews. Dr. Wallace testified that one tape contained an
interview of the younger child, with interviewer and defendant present, conasting of games. The tape
showed that the younger child was ingtructed what to do when she met with Dr. Wallace. Dr. Wallace
opined that the younger child was being coached, rehearsed and prepared to tell what the interviewer
and defendant believed to be the "truth.” Dr. Wallace testified thet it is possible to use the cue words,
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"tell the truth," to get the dedred response from a child who, at the age of four, believes the "truth” is
what her mother and the clinician want her to say. Dr. Wallace testified that the adults clapped for the
younger child when she said what they wanted her to say and did not reinforce the positive things she
sad about plaintiff.

The court gated it would watch dl sx hours of the tapes. Dr. Walace tedtified that the
videotaped interview was structured for an adult, not achild. 1t wasforma and inhibiting:

They were set up verbaly severd times about [what] they were going to have to testify
to, or what they were going to have to tak to me about, or what to expect in another
environment which is not only irresponsible but it borders on lack of ethicsto try to get
the child to prepare for another evaluator. It'sred closein terms of thet line.

The intonations that were used across the tapes that | was able to look at were
systems and questions of positive ending "yes' and an "up” with things that did not gpply
to apodtive ending.

If they wanted a positive responsg, if they wanted the child to say, "yes', you
areright. They would end upwitha. . . [high voice].

Dr. Walace tedtified that she found a consstent pattern of bias and leading questions to set up
the message that "Daddy Ed was bad and Daddy Paul was good.” At one point the younger child was
told, "It's okay if you don't want to see your dad.”

Walace commented on another pertinent episode in the tape:

My recollection stands out with regard to the 11/19 tape with [the younger child] is that
Laura[defendant] asked the therapist or the researcher to dlow her to give questions to
[the younger child.]

At which time she sad, "Tdl them what will happen if you don't have
supervison or somebody isn't there to watch you when you are with your Daddy Ed."

And [the younger child] looked at mom and sad, "Hell go to jall, right?* And
to me it was [9¢] she was responding to what she had been taught or told to say.

She couldn't -- it was unlikely that she would have thought of that as a response
without her mother having told her that or somebody.

Walace dso noted that defendant clapped her hands and gave positive, clear reinforcement when the
younger child said negative things about plaintiff.
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Reviewing the videotaped interview with the older child, Dr. Wallace testified:

... | can comment as | stated earlier that it appears to me very clearly as a mode of
setting the child up to fulfill expectations of the Satements.

One of the things that | heard clearly was -- the therapist or the researcher
asked the child, "Do you like him? But you don't redly like him, do you?" It looks like
aturnaround sentence. Those things were there.

She asked the child, "Do you have nightmares?' And then, "Does your Sster
have nightmares?’ As though it was setting it that "both of you have nightmares, right?"
Those are the sort of things that | saw as biased.

Wadlace summarized:

In my estimation the interviewers both had information or ideas that a sex abuse had
occurred. And that it was the dad Ed that had committed it; and that the child should
be frightened of or uncomfortable with Ed.  The interviewer undressed the mae doll
and fumbled with the penis while [the older child] was aked leading "penis-related
questions’ which provided visua aswell as auditor[y] "markers.

Dr. Wallace tedtified the danger in the type of questioning is that it presumes the existence of afact and
the child is unable to separate what isred or true from what is expected a thetime. The child responds
to what she thinks she is supposed to say with regard to the created memory.

Wallace continued:

The fact that the therapist did not ask the child if she remembered or if it
happened[,] but rather asked the child to respond to the assumption[] "Can you show
me?' That moved her from qudifying whether or not that was true or fase or having the
opportunity to recant in any way if, in fact, she wanted to.

So to not give the child that opportunity is structured and leading for the child.
Because if they want to and they are out of the sght of others and they fed trust in the
therapist, they can recant if they so desire.

* * *
In my opinion, the task was oriented towards subgtantiation of an alegation versus

oriented towards discovery as to what may or may not be in the child's memory at that
time.
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She was not offered the opportunity to say what did happen but only to respond to
what the interviewer asked her what happened.

* * %

The interviewer asked the child whether or not -- and she brought up the term finger.
Finger had not been used anywhere in the didogue. The interviewer brought up, "Was
hisfinger insgde or outsde?

Dr. Wallace tedtified that it ws sgnificant that the interviewer showed her left index finger and
sad, "Had he touched you with this finger?' She tedtified that the interviewer showed the child both
visudly and auditorialy what she should say. When the older child was asked how many times her
father touched her, a firg she said it was only one time, and then she said it was five times in one day.
Dr. Wadllace regarded the interviewer's question, "Are you worried that if you go see your dad, that it
might happen again,” was sgnificant in that it was suggestive and leading.

Dr. Terrance Camphbdl, aclinicd psychologis, testified for plaintiff as an expert. His depogtion
testimony had earlier been admitted.”

Dr. Campbell dso reviewed the U-M/2-Faler videotapes. Dr. Campbell opined that because
of the very long sgnificant history preceding these tapes, no informed psychologist could ethicdly ate
whether what the child is reporting is accurate or imagined. He commented that the tapes reflected the
influences of dl the prior interviews in which the children had been involved, and noted that an
investigation had been conducted in June, 1993, long before these tapes were done in November and
December 1993. Dr. Campbell testified:

The interviewers asked danted one-sded questions that were designed to
obtain only information that was consgtent with the hypothesis the children had been
sexudly abused.

The interviewers did not seek information that could indicate that the children
had not been sexudly abused. Under those circumstances, the probability of ardiable
interview is exceedingly low or approximating zero.

He observed that in dl four tapes the children were very passve compared to the high leve of
interviewer involvement. The interviewers did mogt of the talking. Dr. Campbell testified that that is
sgnificant because it is important to develop a verbatim, uninterrupted narretive from the child, in her
own words, her version of what happened in order to discriminate between imagined dlegations and
actud ingances of child sexud abuse. The interviewers were so active that they kept jJumping in with
questions. A warm verbatim narrative from the child was never obtained.

Dr. Campbdl| tedtified that the interviewers amply went in and began asking questions without
preparation of detailed questions before the interview, and that they did not ask questions that could
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obtain information that disconfirmed their expectations. He testified that under those circumstances, "the
probability of a biased interview soars” He further testified that the interviewers did not formulate
questions which would give them information about the extent to which the children were possibly being
systematicdly dienated and edtranged from ther father, or sysemdticdly influenced in what they
recaled by their mother, the materna grandparents and previous thergpists.

Dr. Camphbell testified that one area which was not explored was that of innocent touching. He
testified that children very often interpret interviewers series of repested questions as meaning they did
not get it right before and they better change their answer to what this big person expects.

Dr. Campbel| testified that the interviewers questions create imagery in the child's mind, and can
result in the problem that the questions cregte the child's imagination. Over time, what the child imagines
and what the child remembers may become confused. Dr. Campbell tegtified that the method of
interviewing he saw on the four videotapes was "very, very conducive to that outcome.”

Dr. Campbell tedtified that children try to respond to adults in a manner they think the adults
want and that he saw evidence in the videotapes that clues were being given the children regarding what
was being looked for:

In that interview [with the younger child], [the younger child's] mother whoisin
the session for most of the interview, it hit. The interviewer would ask the questions,
and you could see little [the younger child] turn her head looking towards mom. She
was seeking mom's guidance. She was seeking mom's input.

That is what children will do in these circumstances if they are unsure and
uncertain.

Dr. Campbel testified that the children were surrounded by a "network™ of adults who agreed
with each other and endorsed each other's points of view, including the mother, grandparents, Schulte
and the U-M paticipants. He noted that there are postive references to Schulte by the U-M
interviewers in the videotapes, so the children knew the U-M people approved of Schulte's work.

Dr. Camphbel| testified that the children were subjected to suggedtibility. He testified thet there is
evidence of "parentd dienation syndrome' where the children are being dienated from their father to the
extent that they don't even recognize that he is ther father, and that that foretells very serious
consequences for these children unlessit is corrected.

Paintiff rested and defendant moved for dismissa of plaintiff's case pursuant to MCR 2.504.
The parties argued the motion, and the court granted defendant’s motion, Sating:

The Court, as has been pointed out, can make a decison at this time based
upon the evidence that has been submitted.
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What is best for the children is the most important point. The Court noted it
when Dr. Campbell was on the stand and also from the deposition.

He dated, "In a child custody hearing where there are dlegations of sexud
abuse by either one parent or the other or both that determination should made [sic]
prior to any congderation of awarding of the legal and permanent custody.”

| have been gppointed here to make that determination. | have not been
appointed to decide on vidtation, attorney fees or any extra motions that may come
aong with the case.

| was told specificaly that the Paintiff in this case, Edward Bidlaska, denies any
wrongdoing as far as sexud abuse of the children and believes that someone, ether a
boyfriend, a friend, or a biologicd on the mother's Sde is putting things into the
children's heads.

Mr. Bidlaska believes that the sooner he gets custody, the better it will be for
the kids.

The Defendant Laura Lynne [sic] Orley sometimes caled Laura Orley Newton
denies coaching or encouraging the children to make up dories aout what has
happened and vehemently opposes Plaintiff having custody of the kids.

It isher bdief that he has abused the children.

Now, [the older child] the six-year-old is aloving child. She would make as
[sic] good teacher or in any profession or career that deals with people.

[The younger child], on the other hand, has a vivid imagination and would make
agood artigt, actress, author. Some of the things that [the younger child] has said, you
don't know what they are a combination of: if they are a combination of facts or
fantasies or dreams including nightmares.

Some person could have nightmares without anyone knowing about it. Or her
conversations with her sger.

But some of the things that [the younger child] has said about Claudia being
involved is being totaly disregarded by the Court. Because it seemsthat because of her
imagintion, sheis mixed up involving the extent of the people that have dlamed to have
been involved.

Asfar as grandfather saying, "Stop it" and knowing about it, it doesn't ook like
he would be the type to beinvolved inthat. Or the grandmother.
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In my twenty-five years on the bench, thisis one of the hardest casesthat | have
been called upon to decide.

The experts seem to throw mud at one another and poke holes in each other's
positions. So you have to wonder if these so-caled experts are redly experts at dl;
whether they have alot of knowledge or whether they are adept at getting through the
facts.

It's kind of hard to hold them in the same esteem as you would have held them
prior to lisening to them.

| look at this case from al sorts of angles. There is alot of good information
about suggestive memory and putting idess in peoples heads especidly children's
heads.

| looked at Judge Giovan's decison which contained some good points as to
where is the motive that the Pantiff has, the biologicd father might have in doing
something like this.

Then of course leading questions, suggedtive tak practices, inflections,
intonations and everything else.

| looked at the Defendant Laura Orley and | said to mysdlf at the beginning of
the case, "She is coaching.” Then as the evidence and testimony developed, it looks
like sheis not that type of person.

Edward Bidlaska testified himsdf when asked, "Well, what are her bad points?’
Do you remember it was like 45 seconds to 60 seconds that passed and he istrying to
think of something. And he cant think of anything.

| tried to see if maybe Laura Orley is a liar; maybe she is a cheat; maybe she
has some devious scheme or plan. But | have not been ableto seethat at al.

Then | looked a Edward Bidaska and | said, "What about the criticism of
him?' Wadl, one vist to a psychologist or asocid worker.

LauraOrley says, "Well, hedidlie”" But his parents don't seem to think so. His
wife doesn't see any basis. Yet, most of the so-called experts have testified thet it is
sexud what the children say. They go on to see if there is corroboration to gain a
subgtantiation of the children.
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Those tapes are especidly poignant. Discarding dl of the criticism, the way the
interviews were being held by the University of Michigan Assessment Clinic in saying
that they should change their ways, to vdidate; to point it out. But they didnt.

Discarding what was said and the leading guestions, the children ill hold to the
premise that Edward has molested them.

Y ou can see that when [the younger child] freezes up and was asked if she was
tdling fasehood and lies. She shakes her head and says vehemently in ano podtion

Then you say, "Maybe there has been some change. Are there later things that
have been put into [the younger child's] head and [the older child's] head?"

Then you go back and Karen Schulte€'s origind interview at that time says that
there[dc] dlegation of sexud abuse.

There is an established family home with the mother. She may not be doing
everything right but sheistrying.

The fact that sheis on welfare doesn't make any difference in this matter. Sheis
able to provide food, clothing and shelter.

| am a little disturbed that [the older child] goes to a private school and she is
not exposed to other children.

It s;ems that Laurais oversheltering her children as amother. To have themin
North Carolina and watch videos of religious things and plays on T.V. with religious
things and nothing dse, that again is overmothering.

But dl in dl, under dl these circumgances, the legd and permanent custody
should remain with the mother Laura Lynne [Sic] Orley.

The Court doesnt make this determination but would recommend to Judge
Colombo that Plaintiff father should not have vigtation for a period of eight months
unless and until he gets some consultation himsalf as recommended by the University of
Michigan Assessment Clinic. That would be my suggestion to Judge Colombo. That is
not an order.

Now, if a any time during that eght-month period Judge Colombo is asked my
suggestions or recommendations that the mother wants the father to vidt during thet
eight months, it would be up to the mother. That would be up to the mother.

The court later issued a written opinion addressng Dr. Walace's tesimony in gregter detail®
and further discussing the children.®® The court made specific findings of fact under the Child Custody
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Act, determining that Six factors were in defendant’s favor and four were in plaintiff's favor. The court
awarded defendant permanent custody. The parties subsequently came before Judge Colombo on
defendant's motion for attorney fees. The court awarded defendant $10,000 in attorney fees.
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Paintiff argues the court committed clear legd error by erroneoudy weighing the best interest
factors. MCL 722.27(1)(c); MSA 25.312(7)(1)(c), which controls the determination of custody
matters where an existing order establishes custody, providesin part:

The court shal not modify or amend ts previous judgments or orders or issue a new
order s0 as to change the established cugtodid environment of a child unless there is
presented clear and convincing evidence that it is in the best interest of the child. The
cugtodid environment of a child is established if over an appreciable time the child
naturaly looks to the cudodian in that environment for guidance, discipling the
necessities of life, and parental comfort.

MCL 722.23; MSA 25.312(3), as amended by PA 1993, No. 259, 1, effective November 29, 1993,
provides:

As usd in this act, "best interests of the child" means the sum tota of the
following factors to be consdered, evaluated, and determined by the court:

(8 The love, affection, and other emotiond ties existing between the parties involved
and the child.

(b) The capacity and digpogtion of the parties involved to give the child love, affection,
and guidance and to continue the education and raising of the child in his or her religion
or creed, if any.

(c) The capacity and disposition of the parties involved to provide the child with food,
clothing, medical care or other remedia care recognized and permitted under the laws
of this sate in place of medical care, and other materia needs.

(d) The length of time the child has lived in a gable, satisfactory environment, and the
desirability of maintaining continuity.

(&) The permanence, as a family unit, of the existing or proposed custodid home or
homes.

(f) The mord fitness of the parties involved.
(9) Thementd and physica hedlth of the parties involved.
(h) The home, school, and community record of the child.

(i) The reasonable preference of the child, if the court considers the child to be of
sufficient age to express preference.
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() The willingness and ahility of each of the parties to facilitate and encourage a close
and continuing parent-child relationship between the child and the other parent or the
child and the parents.

(k) Domedtic violence, regardless of whether the violence was directed againgt or
witnessed by the child.

() Any other factor considered by the court to be relevant to a particular child custody
dispute.

In reviewing the trid court's findings of ordinary and ultimate facts, this Court gpplies the great
weight of the evidence standard. Fletcher v Fletcher, 447 Mich 871, 879; 526 NW2d 889 (1994).
Based on our painstaking review of the entire record, including the six hours of tapes, we conclude the
trid court's determination that plaintiff had sexualy abused both children was againg the great weight of
the evidence.

There were three dlegations of sexual abuse, of the older child in August 1989 and on June 27,
1993, and of the younger child on November 28, 1993. The trid court made no specific findings asto
the individua dlegations, ether from the bench or in its written opinion and order, but made a generd
assessment of the credibility of the dlegations.

Asto the August 1989 dlegation, the evidence indicates that defendant refused to let the first U-
M court-appointed evauators investigate this incident, the older child did not or was unable to verbdize
the incident to a socid worker defendant took her to for evaluation in August shortly after the incident
was dleged to have occurred, and the incident occurred during a time when relations between the
parties were very strained, defendant having repeatedly refused to comply with court-ordered visitation,
and plaintiff having sought redress in the courts. The friend of the court referee found the dlegation
unsubstantiated, and Judge Giovan, after holding a hearing on January 19, 24, and 25, 1990, adopted
the referegs findings.

Asto the two later aleged incidents, there was testimony by plaintiff's parents and his wife that,
after plaintiff was warned defendant was going to again accuse him of sexua abuse on June 24, 1993,
al of the children's vigtations with plaintiff were supervised.

Mog of the tria focused on the June 27, 1993 incident. This incident is dleged to have
occurred three days after plaintiff was warned that defendant intended to again accuse him of sexud
abuse. There was tesimony that plaintiff's mother supervised the entire vist, and Kellie Beveridge
testified she was present a dl times during thet vigt. Both of them tedtified plaintiff was never done with
ether child, as did plaintiff. The children denied to Dr. Church that anyone had bothered their private
parts. Although not dispositive, we note that no physical evidence of abuse was found. Dr. Sowa
examined the older child the day after this incident and found no physica evidence of abuse. Dir.
Church examined the children on July 30, 1993, and found no physicd evidence of abuse.
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Asto the third adleged incident, there was testimony that the November 28, 1993 vistation was
a dl times supervised by both of plaintiff's parents and by Claudia Bidlaska. The three testified & trid
that plaintiff was never done with ether child on this date and had spent virtudly the entire vist hanging
Chrigtmas lights outside on the house.  Judge Colombo had found this alegation unsubstantiated.

The trid court's opinion seems to indicate that, notwithstanding al this testimony, it found that
the children's demeanor during the videotaped interviews by the UM/2-Faler Group and certain
gatements made by the children during the interviews were compelling, and it was not persuaded that
defendant was the type of person to manipulate her children. The court was dso troubled with aspects
of Dr. Wdlace's testimony. We find these determinations did rot stland up to the great weight of the
evidence a trid.

Although defendant may not have appeared motivated to fabricate at trid, the psychological test
results of both Dr. Walace and the U-M/Faler Group indicated she was preoccupied with sex. Dr.
Wadlace tedtified defendant's test results were indicative of evasveness and perhaps conscious
deception. There was evidence that defendant had not been truthful in many of her representations to
Schulte, representations that Schulte relied on in making her assessment.  Schulté's testimony regarding
what defendant had reported to her about the older child's developmenta history (being potty trained
and taking in sentences by age eighteen months) was contradicted at trid by testimony that both
children were behind in their learning, could not count well, could not read, and had been kept out of
school in North Caroling; there was also testimony that the older child was not toilet trained a age
three. Further, Schulte's testimony made clear that defendant failed to inform Schulte as to certain
matters which Schulte testified she would have taken into account in her assessment had she known
them, including: that defendant had been hospitdized for depression, that the June 27, 1993 vistation
with plantiff was supervised, that the children had seen Paul Newton's penis and lip-kissed him and
others, and that plaintiff had been involved in the older child's care when she was an infant until
defendant took the children out of State.

Moreover, defendant bok both children to sex abuse counsding with Schulte before any
dleged incident occurred with the younger child, and after a four-year interva snce the aleged incident
with the older child, and within severd weeks of plaintiff having once again resorted to the courts to see
his children after having learned, through private investigators, that they were back in Michigan.

The trid court based its finding of sexua abuse largely on statements the children made to
Schulte, a socid worker hand-picked and hired by defendant to substantiate that sexud abuse had
occurred, and the children's statemetns in the videotapes.

We have viewed the taped interviews in their entirety and agree with Campbell's and Walace's
assessments of them. Further, we do not concur with the tria court's characterization and assessment of
the children's behavior during the taped interviews® We are unable to conclude from the tapes that the
abuse actudly occurred, and we find the tria court's reliance on the tapes to substantiate the dlegations
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to be unwarranted and againgt the great weight of the evidence regarding the tapes themsaves aswell as
the totdity of the evidence.

Paintiff introduced the videotaped interviews for the non-hearsay purpose of showing the type
of questioning and suggedtibility to which the children were subjected. Although it is somewhat difficult
to discern from the nature of the proceedings whether the trial court relied on the taped interviews only
in its congderation of which expert opinion(s) to accept, or additiondly as underlying substantive
evidence of abuse, it gppears the court placed consderable weight on the children's dlegations during
the taped interviews.

In People v Meeboer (After Remand), 439 Mich 310; 484 NW2d 621 (1992), the Court
noted:

The Court warned against bootstrapping the admisson of a hearsay statement on
extringc or corroborating evidence, holding that the evidence "must possess [an] indicia
of relidbility by virtue of its inherent trustworthiness, not by reference to other evidence
a trid." [ld. a 323, citing Idaho v Wright, 497 US 805, __; 110 S Ct 3139, 3151,
111 L Ed 2d 638 (1990).]

Factors related to trustworthiness guarantees surrounding the actual making of the
gatement include: (1) the age and maturity of the declarant, (2) the manner in which the
datements are dicited (leading questions may undermine the trusworthiness of a
gatement), (3) the manner in which the statements are phrased (childlike terminology
may be evidence of genuineness), (4) use of terminology unexpected of a child of smilar
age, (5) who initiated the examination (prosecutorid initiation may indicate that the
examination was not intended for purposes of medicd diagnoss and trestment), (6) the
timing of the examination in reaion to the assault (the child is dill suffering pain and
digress), (7) thetiming of the examination in relation to the trid (involving the purpose of
the examination), (8) the type of examination (fatements made in the course of
treatment or psychologicd disorders may not be as reliadle), (9) the relation of the
declarant to the person identified (evidence that the child did not mistake the identity),
and (10) the existence of or lack of motive to fabricate. [Id., 324-325.]

* % %

While under MRE 803(4) a statement does not necessarily have to be made to a
medical doctor, the fact that the statement was made to a psychologist "suggests that the
gatement by the victim in this case may be less reliable than a statement made to a
physcian” [ld., 327, quoting from People v LalLone, 432 Mich 103, 113; 437
NW2d 611 (1989).]




Condderdtion of the principles sat forth in Meeboer (After Remand) and the evidence
presented at trid leads us to conclude that the statements made by the children during the tapes and
reported by the therapists were not trustworthy. Many of the statements were not heard by the
thergpists, but were reported by defendant. The U-M/2-Fdler Group's investigation occurred in
November and December 1993, well after the first two aleged incidents involving the older child, and
after Schultes invedtigation and involvement. The children were very young and immature.  The
datements made by the children during the videotaped interviews followed leading and repeated
questioning. There was expert testimony by Drs. Campbel and Walace that the Fdler Group's
questioning was coercive and suggestive. Our independent review of the tapes leads us to the same
concluson. Dr. Wallace testified the Schulte reports indicated bias. The Schulte examinations were
initiated by defendant to vaidate her beief that the children had been sexudly abused by plaintiff.
Schulte performed no psychological testing and al her information was obtained from defendant and her
family. The U-M/2-Fdler Group relied exclusvely on Schulte's assessment and Dr. Church's records.®
The propriety of defendant gtting in on most of the interviews conducted by the U-M/2-Fdler Group
was serioudy questioned at trid. Drs. Walace and Campbell testified defendant encouraged certain
answers and that her presence would affect the interview. Again, our independent review is in accord.
Neither Schulte® nor the U-M/2-Fdler Group ever interviewed plaintiff.

When the tapes are viewed in their entirety, it is clear that the interviewer assumed the veracity
of defendant and assumed that the abuse has occurred. The focus was on getting the children to
describe the abuse. The children were subjected to repeated questioning until the desired response was
obtained.* Further, there was no red exploration of the children's relationship and experiences with
Paul Newton.

We ds0 bdieve the trid court improperly bdieved or interpreted that Dr. Church's testimony
buttressed a determination that plaintiff had sexualy abused the children, while disregarding much more
probative evidence which suggested plaintiff did not abuse the children. Thetrid court's opinion Sates:

Dr. Annamarie Church, M.D., of St. Joseph Mercy Hospitd in Pontiac, Michigan, did a
physica examination of the children (one month after an dleged occurrence) She saw
some redness and minor inflammation and, despite the children denying that they had
been touched by their father, concluded that the exam results were not incongstent with
ahigtory of sexua abuse.

Dr. Church testified:

Q. Let's seeif we can get our semantics on track, Doctor. Would it be accurate to
say that your use of the diagnostic nomenclature, quote, "history of sexud abuse”
unquote, actudly means, "A higtory has been given to me of sexua abuse by someone.
But | was not present. And | am reporting that a history, a sory, a recitation of
possible facts, has been given to me'?
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A. Correct.

Q. Thank you. So it doesn't not [sic] necessarily mean, absent further appropriate
verification, that that higtory isin fact true.

A.  Abslutdy.

Q. What it meansis, "A history, a story, some recitation from someone connected
with the children who | am evauating, has been given to me purporting to suggest sexud
abuse'?

A. Purporting to suggest.
Q. Suggestive of sexud abuse or stating that it has happened.
A. Right.

Q. Fine. But that in no way means that there is in fact higtoricaly documentable
findings that sexua abuse has been perpetrated upon this child; correct?

A. At least not to my knowledge that there is factua documentation.
She further testified:

A. Thefirg go-around in the July whatever vidt, my assessment would be basicaly nor+
gpecific findings. Not in the "definite sexua abuse" category, not in the "probable sexua
abuse' category. The "maybe but not likdy," 1 think is how they term it, would be the
best category.

Adding the child's higtory in the November assessment, [the younger child'g
history, probably would move it higher in the same category. Certainly not into the
"definite sexud abuse" Maybe in the low category two or high category three | guessis
where | would put it with the added higtory.

Dr. Church was asked "exactly what is your assessment?' and she replied:

| guess | would have to hedge it, because I'm not sure I've gotten a complete picture
yet. | can definitdy say on physcd examindion there is not -- no spedific finding thet
would lead me to say these children have been sexudly abused.

Taking into account [the younger child's] history, which would be the next
biggest chunk, | guess, of information, increases the possbility. But | till know that |
am in the midst of acustody battle. And | don't know al the detalls of that. So | would
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not -- | would not like to be the judge on thisone. | wouldn't like to have to make that
decison, did it or did it not happen. | don't think | have enough information.

Thus, dthough the court correctly observed that Dr. Church's findings "were not inconsstent with a
history of sexud abuse" it is clear after reviewing her entire tesimony that the "history” was obtained
from defendant. It is dso clear that she made no finding of sexud abuse. Further, she clarified that "a
history" meant a"clam” of sexud abuse and not an actud finding.

We dso conclude the trid court improperly imputed the children's knowledge of sexua matters
to plaintiff. On this subject, the court's opinion stated:

The court aso takes cognizance of the fact that these children are aware of explicit
sexud terms and of the private parts of both males and femaes a an age that children
usudly do not know of these things. They can not only reate the instances of abusein
some detail, but they can also demondrate it on their bodies, demonstrate it on dolls,
draw it on paper, and specificaly identify it when drawn on a compuiter.

In light of the trid testimony, the trid court could not reasonably correlate the children's knowledge of
sexud meatters with plaintiff. In this regard, we note that photographs taken of the children during the
four years they lived with Paul Newton, depicting the children in the nude, some with the focus on the
genitd area, the testimony of Newton that the children had seen him nude, the testimony that defendant
was very concerned with the scrubbing of the children's vaginas, and the photographs of the children
kissng Newton and others on the mouth, raise the question whether the children's environment was
sexudly charged in the four years prior to ther return to Michigan. The trid court did not comment on
these photographs or the children's experiences with Newton in its opinion. We have viewed the
photographs attached to Dr. Wallace's report, and while we do not concur with al her characterizations
of the photographs, we agree they are inconagtent with many of defendant's clams regarding the
children’'s knowledge and exposure, or lack thereof, to sexua matters prior to their return to Michigan.

Additiona factors support our conclusion that the trid court's determination that plaintiff had
sexudly abused both children was againg the great weight of the evidence. The change in environment
from North Carolinato Michigan, the breakup of their home, the loss of their "father" Paul Newton, and
the information that they had a new "father" whom they had to visit created a traumatic Situation for the
children, which could account for the children's nightmares, anger, and the acting out. In addition to Dr.
Wialace's testimony that these changes would cause the children a good ded of stress and could
account for the symptoms the children were exhibiting, Schulte's report dated July 1, 1993, noted that
the older child "appeared to be overwhelmed and confused about what has happened since her move to
Michigan and the issue of the identity of her father." Trid testimony supported that defendant and her
family undermined the possibility that the children could gradudly and comfortably adjust to seeing
plantiff, by making it evident to the children that defendant did not want them to see plaintiff. For
example, there was trid testimony that in defendant's household plaintiff was referred to as "the jerk.”
There was a0 evidence that defendant inappropriately involved the children in this litigation by telling
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them about court proceedings, and that defendant (and one UM/2-Faller evaluator) coached the
children about "what to tdll the judge.” Consdering dl the circumstances, we cannot agree with the tria
court'simputing of the stress the children exhibited during some of the videotaped interviews to plantiff's
having sexudly abused them.

We conclude that the trid court discounted or disregarded most of the trid testimony, which
supported that plaintiff had not sexualy abused the children and that the Schulte and U-M/2-Fdler
Group interviews and evauations were unreliable in that they proceeded from the presumption that
plaintiff had sexualy abused the children and relied to a great extent on unsubstantiated representations
made by defendant. It was undisputed that neither Schulte nor the UM/Faler group interviewed
plantiff. It was undisputed that Schulte performed no psychologica testing of defendant, while Dr.
Walace, who had been appointed by Judge Colombo, did perform psychologica testing. The trid
court disregarded Dr. Wallace's test results, which were in accord with the U-M/Fdler testing resultsin
adviang that defendant seek thergpy and in identifying defendant's preoccupation with sex.
Nonetheless, the court found Schulte credible and Dr. Wallace not credible, based in part on the fact
that she was not sure what was done with the origind of a drawing [Exhibit 12]. While we have our
own reservations about Dr. Wallace's concerns regarding the drawing, her opinion was based on many
factors other than her belief that the drawing was fabricated.®

The court made the following determinations as to the best interests factors®

a) Love, etc. - Thisfactor greatly favors the mother because of the abuse-created fear,
mistrust and gpprehension of the children toward the father.

b) Capacity, etc. - Thisfactor dightly favors the father, especidly about education. He
is more sendtive to the educational needs of the children, who are now behind in
learning, due, in part, to the mother's ineffectua tutoring or neglect. The mother,
however, is degply involved in fallowing a Chridtian life for her and her children; more
50 than the father.

c) Capacity, etc. - Thisfactor favors the mother. Whereas both parents keep clean and
neat households, keep themsalves and the children well-dressed, and keep the children
bathed and clean, the hedth satus of the children favors the mother. She has spent
endless hours under difficult circumstances trying to serve the mentd hedth needs of the
children, athough she has neglected some of their physicad hedth, e.g. denta needs.

d) Length of time, etc. - This factor greetly favors the mother. Agan, under adverse
conditions the children have lived in a stisfactory environment with their mother,
athough not entirdy stable, and its continuity would be in the best interests of the
children.

€) Permanence, etc. - Thisfactor gregily favors the father as he haslived with his wife of
five years, bascdly in his own home. The mother, on the other hand, has moved three
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times during the same period and is now separated from her husband and their marita
home in North Carolina

f) Mord fitness, etc. - This greetly favors the mother because of the court's finding of
sexud abuse by the father. This is s0, despite the past defiance of the orders of the
court by the mother.

g) Mentd & physicd hedth, etc. - This favors the mother. Both parents are physicaly
hedlthy. There was an dlegation that the mother once may have tried to commit suicide,
but this was denied by awitness at the hearing. Nevertheless, the conduct of the father
reveals a very serious mord, menta and psychologica aberration.

h) Home, etc. This favors the father. Home record of the children with the mother
gopears good. There is an absence of community involvement by the children,
however, such as having friends, and this is weighed againgt the mother.

i) Reasonable preferences, etc. - The father waved having the minor children
interviewed by the court in this matter, the mother deferred making a decison about
having the children interviewed by the court.

J) Willingness, etc. - This factor favors the father, dthough it is not given very much
weight because of good reasons for the mother's stance in the whole metter.

k) Any other factor, etc. - The factor that the court has determined that the father has
sexudlly abused the children isacrucid factor in favor of the mother.

Because the triad court's assessment of the factors judged to weigh in defendant's favor was
greatly influenced by the finding of sexud abuse, the court's conclusions regarding the factors must be
set aside and the order awarding custody to defendant vacated.®” While we might conclude from the
record that the court would ill weigh factors (a) and (d) in defendant's favor, there was subgtantia
evidence apart from the sex abuse issue that could support afinding in plaintiff's favor on factors (f), (g)
and former factor (k). Further, we conclude the trid court's finding that factor (c) weighed in
defendant's favor was againg the great weight of the evidence® At best, the parties should have been
judged equal asto thisfactor.

Defendant on cross-apped argues that Judge Colombo's post-trid order awarding her only
$10,000 in attorney fees, of a total $48,000 requested, constituted an abuse of discretion because the
court erroneoudy concluded defendant's counsd was respongble in part for the length of the trid, and
on other occasions took excessive time.
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Defendant sought attorney fees under MCR 3.206 and the Paternity Act (Act), MCL 722.711
et seg.; MSA 25491 e seq. Paintiff argued in response to defendant's motion that the relief sought
was premature, and was ingppropriate because it was defendant's action in violating the court's orders
and leaving the dtate that necessitated this litigation, and that defendant had not fulfilled the pleading
requirements of MCR 3.206(C)(2).

Defense counsel argued a the March 25, 1994 hearing that plaintiff had pad more than
$25,000 to litigate this action, that plaintiff owned a home, and that defendant was on ADC. Haintiff's
counsd responded that plaintiff had spent al his money on this case and in paying the previous
attorney,* that he did not own the home but had a land contract under which he owed payments, and
that plaintiff had paid current counsd a retainer of one dollar to handle the gpped. Plaintiff's counse
dso argued that plaintiff had to borrow from his father the $2,000 he needed to obtain the trid
transcripts for apped of this case.

The hearing transcript reveds that following argument by counsd, Judge Colombo awarded
$10,000 in attorney fees under MCR 3.206:

THE COURT: Okay. This matter is before the Court on defendant's motion for
attorney fees. The request is sought under MCR 3.306(C) [sic] which authorizes a
petition for attorney fees a the present time.

The party who requests atorney fees must alege facts sufficient to show that the party
is unable to bear the expense of the action and that the other party is able to pay.

It does appear that in fact the defendant is unable to pay and that she is receiving ADC.
It ds0 appears that plaintiff is employed and has some ability to pay, dthough a this
point in time it does also gppear that he has no assets that he can presently reach to pay
attorney fees.

The court then discussed the factors in determining a reasonable attorney fee, as set forth in Wood v
DAIIE, 413 Mich 573; 321 NW2d 653 (1982), observed that the proceedings were unduly long due
to defendant's attorney, and determined that a"reasonable reimbursement” was $10,000. We conclude
the court did not err in declining to award defendant a greater portion of her atorney fees under MCR
3.206(C) or the Paternity Act.

Reversed and remanded for further proceedings consistent with this opinion. We do not retain
juridiction.

/9 Helene N. White
/9 Thomas G. Kavanagh
/s Steven N. Andrews
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! Defendant's motion was brought pursuant to MCR 2.504(B)(2). This apped is docket No. 173666.

2 Docket Nos. 174949 and 175287. As plaintiff has not briefed either of these appeals, we decline to
condder the separate merits of the issues raised in these appedl’s.

* Docket No. 175388.

* The trid court erroneousy gpplied the pre-1993 amendment eleven best interest factors of MCL
722.23; MSA 25.312(3). The court determined six of the factors favored defendant, and four favored
plaintiff, factors (b), (€), (h), (j). Plaintiff waived factor (i), having the children interviewed by the court,
and defendant deferred decison on that issue. Of the six factors favoring defendant, the determination
that plaintiff had sexudly abused the children was afactor in four factors, (a), (¢), (d), (f), (g) & (k).

®> Judge Giovan presided over this case from its inception in 1988 until he recused himsdlf in September
1993. Judge Robert J. Colombo, Jr., was then assigned to the case and presided except as to the
February 1994 custody trid, at which retired district Judge Daniel Van Antwerp presided.

Judge Van Antwerp issued findings of fact and conclusons of law on the custody issue following the
trid, as wel as recommendations to Judge Colombo that plaintiff not have vistation rights for eight
months or theresfter, unless and until plaintiff obtained counsding. Judge Colombo adopted Judge Van
Antwerp's findings and recommendations and issued the post-judgment orders appealed here.

® Defendant was born September 7, 1968, and plaintiff was born November 23, 1962.

" The record contains an acknowledgement of plaintiff's paternity of the older child, sgned by both
parties, dated August 31, 1988.

¢ Plantiff's complaint aleged he had supported the older child since birth, that for a Sx-week period in
April and May 1988, defendant falled to dlow plaintiff vigtation on aregular bass Paintiff dleged that
following September 4, 1988, defendant had again refused plaintiff time with the child and demanded
$50 per day to vidt with the older child. Plaintiff aleged that the older child was covered on his hedth
insurance, but defendant failed and refused to use the insurance and that defendant was uninsured.

Pantiff additiondly aleged that defendant refused to take the older child to the hospitd on September
18, 1988, when she had afever of 103 degrees, stating she could not afford it; that defendant leaves the
child in the car done when she goes shopping; that on information and belief defendant has gpplied and
is recaiving AFDC benefits despite being employed; that plaintiff is sdf-employed; that defendant is
mentaly ungtable, having tried to commit suicide and having struck plaintiff a number of times, that
defendant had stated a number of times she did not want the responsibility of aminor child and prior to
ddivering the older child, had stayed in a home for women who are going to place ther child for
adoption; and that on information and belief defendant was pregnant and the father was unascertainable.
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° The Univergty of Michigan was involved in two separate evauations, one in 1989 and another in late
1993, each undertaken by different clinics.

The firg court-ordered independent evaluation, referred to here as U-M/1, was conducted in 1989,
prior to any alegations of sexud abuse being raised by defendant. Defendant refused to cooperate in
this evaluation. In August 1989, after the U-M/1 evaluation was performed, defendant notified the
evaduator, Ms. Berlin, of the aleged sexud abuse by plantiff of the older child earlier that month but
refused to have the UM/1 team do further investigation. In late 1993, the Univerdty of Michigan
became involved for a second time when the court ordered another independent evauation to be
conducted, but by a different clinic -- U-M's Family Assessment Clinic of the Interdisciplinary Project
on Child Abuse and Neglect, under the direction of Dr. Kathleen Faler. Thisisreferred to as U-M/2-
Fdler.

1 Defendant's motion is not in the lower court record, plaintiff's response, filed April 11, 1989, is.

" The friend of the court recommended defendant be awarded custody, that plaintiff be granted
vidgtations on Saturday from 10 am. to 6 p.m. until the older child reaches age two, and then on
dternate weekends and holidays, birthdays, etc., and that defendant pay child support of $50 per week.

2 The motion stated in pertinent part:

2. Upon return fro [sic] te lagt overnight vigtation with Pantiff the minor femae
indicated to Defendant that Plaintiff had tickled or fondled the minor's vagina region.

3. Defendant is fearful that continued unsupervised vigtation will result in further sexud
misconduct toward the minor female which would cause irreparable harm to the minor
and the Defendant.

Judge Giovan entered a "Modified Order Modifying Interim Custody Order and Referring the
Matter of Custody and Child Support to the Friend of the Court" on September 22, 1989. In October
1989 an order to show cause was entered based on defendant’s failure to comply with the vigtation
order.

B The U-M/1 Berlin report, dated August 21, 1989, states in pertinent part:

This evaluation was discontinued prior to its completion due to Ms. Newton's fallure to
attend dl but one scheduled session, and to her repeated failures to return my telephone
calsto reschedule sessons.  This Stuation persisted even after Ms. Newton's attorney,
Stephen Boak, was apprised that the evaluation would be discontinued if his client did
not soon contact the Center.
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Because the evaduation was incomplete, no recommendations can be forwarded.
However, | did obtain information that might be of assstance to the Court. The
information obtained was gathered during interviews held a the Universty . . .

We quote further from this evauation because it is informative regarding the parties history:
Brief Description of the Context:

Mr. Bidaska (26) and Ms. Newton (21) are an unmarried couple who met two to three
years prior to [the older child's| birth. Both described their relationship as long fraught
with conflict, and each detailed a history of multiple break-ups and reconciliations prior
and subsequent to [the older child's] birth. The coupl€'s disagreements were primarily
related to differences between them regarding rdigious convictions and lifestyle
preferences - Ms. Newton is a Christian who tekes issue with Mr. Bigaskas
occupation as a comedy club owner.

Relations between Mr. Bidaska and Ms. Newton, though problematic for some time,
became strained enough by June 1988 for both to conclude that things could not be
worked out between them. The Court's involvement regarding custody began in
September, 1988. This occurred at about the same time that the couple had a mid-
night argument about [the older child] (with her present) that culminated in shoving, that
later resulted in assudt [dc] charges filed by each againgt the other.

According to Mr. Bidlaska, his contact with his daughter has been consstent since she
was three months of age, except for periods when Ms. Newton refused to let him see
the older child. Ms. Newton concurs with this account, but says that Mr. Bidlaska
maintained contact only out of hisinterest for her, not for [the older child]

Ms. Newton married Paul Newton in April, 1989. She lives with him, [the older child,]
and her second daughter... (D.O.B. 32-89) in Canton, MIl. Ms. Newton recently
disclosed her beief that Mr. Bidlaska is [the younger child'g] father. A hearing date has
been et for the Fdl to review findings regarding [the younger child's] paternity. Ms.
Newton has thus involved Mr. Bidaska further in her life via [the younger child] at the
same time that she states a wish for Mr. Bidaska to leave her and her family (i.e, her
daughters and husband Paul), alone. Mr. Bielaska angrily asserts that Mr. Newton will
never be [the older child'g| real father, no matter what Mr. or Mrs. Newton say.

Mr. Bidaska dtates that his central concern is to maintain an ongoing role in the life of
his daughter. Pursuant to this, he has requested joint custody of [the older child], and
more frequent viditation with her than was recently granted by the Friend of the Court . .
.. Mr. Bielaska, with some judtification, worries that he is being phased out of [the older
childq life given the infrequency of vigts
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Mr. Bidaska did not chdlenge the qudity of Ms. Newton's caregiving of [the older
child,] nor did he question the presence of a bond between mother and daughter. He
expressed animosty toward Mr. Newton (who [the older child] is purportedly
indructed to cdl "daddy"), and questions the stability of the marital relationship. These
objections seem to relate to concerns about being replaced by Mr. Newton, rather than
to questions of his suitability as an adult in [the older child'q] life.

Ms. Newton dtates that her central concern is that of getting on with her life, which
means caring for her husband and children, absent Mr. Bidlaska. During our interview,
she stated the hope that Mr. Bidaska would eventualy desst in his efforts to see [the
older child] in the face of frustrating obstacles (e.g., decreased vidtation). Thus Mr.
Bielaska's primary concern was given concrete affirmation by Ms. Newton. Indeed,she
seemed to demondrate this approach in her dedings with me as wel, passvely
obgiructing this evaduation in ways that brought it prematurely to aclose.

During the interview, Ms. Newton expressed no concerns about the quality of care
provided for [the older child] by Mr. Bielaska. Rather, as dready stated, she thought
that [the older child] was upset by frequent moves between households. As| indicated
above, Ms. Newton contended that Mr. Bielaska is redly interested in her, not her
daughter. Sheis puzzled that a man would be interested in caring for a young child.

After the evaluation was closed, Ms. Newton contacted me about concerns that Mr.
Bidaska has been sexudly molesting [the older child] She cited [the older child']
recent nightmares and a comment by her during potty training. (She said "Ed tickle me
here’ while pointing to her vagina) | told Ms. Newton that such statements done are
not uncommon for children [the older child's] age. At the same time, | supported her
interest in pursuing a full understanding of the Stuation. She was invited to come in to
discuss the Stuation, but declined the opportunity to do so.

In the " Assessment” section, Berlin noted:

Finaly, obstacles to the completion of this evaluation seem pertinent to mention asthey
may complicate or interfere with custody and vistation arrangements. First, it was my
impresson that Mr. Bidaska and Ms. Newton share no history of working things out
together, and thus are particularly hard pressed to work things out in the face of current
animosities. Second, Ms. Newton communicated in word and action that she feds she
has little to gain by cooperating with this evaduaion, and through extenson, with the
Court. Both factors will likely provide ongoing chdlenges to making and maintaining
arrangements for [the older child.]

“ The transcripts are not before us.



* On September 22, 1989, a consent order incorporating a stipulation for paternity blood testing was
entered by Judge Giovan. The order required the parties and the younger child to appear for testing on
September 5, 1989. Defendant did not appear, and did not submit to blood testing until the court
entered a second order in 1993, Paintiff's paternity of the younger child was findly established in
October 1993.

It is unclear why the U-M/2-Faler group continued its evaluation (and videotaping) after this order
was entered. An assessment of the younger child took place on December 13, 1993.

" At trid when Dr. Faler's Curriculum Vitae was being discussed, the court said "The reason she was
struck was because of the claim of bias?' Defense counsel stated "That's right.”

One of the exhibits appended to Dr. Faler's de bene esse deposition, admitted at trid, was the
depostion in another child sexud abuse case of the then presdent of the American Psychiatric
Association, E. Benedek, which severely criticized Faler's techniques in assessing child sexud abuse.

8 Dr. Church tedtified in her de bene esse depostion that she examined the younger child on November
29, 1993. She found no physica evidence of sexud abuse. Dr. Church testified the younger child told
her "Ed touched my butt.” Dr. Church testified she asked the younger child if the touch was insde or
outsde, and that the younger child replied in. Dr. Church testified the younger child told her she and the
older child were in the bedroom on the bed coloring and that Ed came into the room and touched her
butt. Dr. Church tegtified the younger child "was unclear as to whether this was over or under her
clothing or what she was wearing," and that the younger child "was certain that her Sster was unaware .
.. and that her grandmother came in and told him to stop." Dr. Church tegtified the younger child
denied any discomfort the following day.

On cross-examination, plaintiff's counsd dicited from Dr. Church tesimony that she had obtained the
children's higtories from defendant, and that she was unaware that the children's vistations with plaintiff
were supervised, that defendant's prior alegations of sexua abuse had been found unsubstantiated, that
defendant had searched for his children with private investigators for two years, and that after locating
them and again seeking custody, defendant again dleged sexud abuse. Dr. Church testified that had she
known these things at the time she examined the children, she would have been more critica of what the
children told her.

¥ Standardized psychologicd testing of defendant by both Dr. Wallace and the U-M/2-Faller group
showed a preoccupation with sex on defendant's part.

2 Thisis amissatement; at the time the older child was 22 months old.

2 Dr. Wallace went through an exhibit of photographs. One showed the baby's head with a significant
cut or burn. There were many bathtub scenes. One picture showed the older child lying on a bed
naked. The person in the bed with her is an adult clothed mae caressing her. In ancther, the older child
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and the younger child are naked on the couch with an adult male dressed in a sweater. One picture
showed the older child standing outside naked, which Dr. Wallace testified was inappropriate for her
age. Another showed the older child naked with atoy covering her vagina. There were many pictures
of the children in the bathtub with no water in the tub.

# Defendant had talked to Dr. Walace about her first sexud experience with plaintiff. She did not say
plaintiff had raped her.

She said that he wanted her and that he made her but it was not in the sound of arape.
It was in the sound of coming together of two people. She just said, we had sex and he
wanted to.

= Wallace's written report states:

Noteworthy is an incident which occurred during examination of [the older child.]
During the second interview sesson, while drawing pictures representing various family
members and her home environments, [the older child,] in a panicky manner, Sated:
"Oh oh, | forgot what Mommy told me to say" and then covered her mouth with her
hands as if to show remorse for reveding the contents of a confidentia conversation.
She was clearly confused and hesitant to discuss topics, other than those for which she
had been specifically coached by her mother.

* The age difference between the parties is five years and ten months. At trid plaintiff denied forang
himsdf on defendant the firgt time they had intercourse, and defendant's Sster-in-law testified defendant
came up with that account after watching atalk show on date rape, never having previoudy mentioned
it. There was testimony a trid that defendant had a boyfriend prior to plaintiff, and that she had a
picture of a man with a big penis painted on a fingernall while in cosmetology school. The parties
accounts of the physical dtercation differed; each accused the other of hitting.

* There was no evidence a trid tha ether of these satements were true. To the contrary, severd

witnesses tedtified that the children were behind in ther learning.  Plantiff's sster Kathy Cdentano
tedtified that during a Chrismas visit in 1993, she discovered that the older child, a Sx year old, did not
know how to count to three and could not read a book. It was undisputed that neither child went to
school while in North Caroling, apparently the older child attended school for several weeks only.

While there was evidence that the older child received dl excellents on her report card after returning to
Michigan, cross-examination of the teacher reveded that she was il learning the letters of the a phabet.

There was adso testimony at triad that the older child was 4ill in digpers a age three, contrary to
defendant's statement that she was potty-trained at eighteen months.

* Dr. Walace, administered the MMPI and various other tests. The U-M/2-Faler Group aso tested
defendant and determined her 1Q was 84, placing her on the low-average range of intelectud
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functioning. However, the evaluator noted this score was "clearly below her actud leved of intellectud
functioning,” and attributed this in part to psycholodynamic reasons, including her gpproach to testing,
which dternated between "quite mature and organized,” and "adolescent and schoolgirlish.”

The U-M/2 evduator detected, smilar to Dr. Walace, a "pronounced tendency... to ignore or avoid
materid... she finds digurbing, prominent among which are sex and agresson.” The evauator noted
defendant's preoccupation with sex and recommended defendant enter therapy.

# Medicd records submitted by plaintiff support these arguments.
% Campbd l's deposition testimony was critical of Schulte's technique and conclusions.
# In thisregard, the written opinion stated:

During the hearing, Dr. Wallace was cdled as a witness as part of the plaintiff's case.
She reviewed the factors to determine what was in the children's best interests under the
gaute and recommended to the court that permanent custody be awarded to the father,
the plaintiff in the case.

Dr. Walace emphaticaly ingsted that she was appointed to make a recommendation
only on the custody issue and not whether sexual abuse had actudly occurred or not.
Her testimony suggested that, if that was the case, she would have reviewed additiond
materials, would have conducted other or more sexud-abuse-oriented interviews
(especidly with the children), and, generdly, would have approached te issue in a
different manner. Toward the end of her testimony, she opined, however, that there
was no sexud abuse by the father in this case.

A "red flag" went up, however, when Dr. Walace was unable to produce an origind or
a copy of [the older child's] drawing (plaintiff's Exhibit 4, Sub-Exhibit 12, | believe)
from her records (dthough a copy of the drawing had been attached to her Report
(plaintiff's Exhibit 4).). This Stuation occurred immediately after the Doctor had finished
testifying that ro good professiond in the field would alow such an important document
out of his’her possession without a court order!  She then admitted that she didn't know
whether she initidly had been sent the origind drawing, a duplicate origind or a copy of
the drawing. After afew minutes, she rductantly admitted that she must have sent the
one that she had back to Karen Schulte.

This drawing by [the older child] ... was one of the key points in Dr. Walace's
evauation. It was her opinion that it had been forged and she believed that the mother
had done it. She said the child ... was not the one who wrote her name on it and may
not have been the one to draw it. Dr. Walace admitted that, during her interview with
[the older child], she did not ask the child those questions. This court has read Karen
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Schulte's deposition and heard her testimony-which this court believes - that the child, in
her presence, did both write and sgn the drawing (which depicts [the older child]
touching her father's penis).

¥ Regarding the children, the written opinion stated:

The court aso takes cognizance of the fact that these children are aware of explicit
sexud terms and of the private parts of both males and femaes a an age that children
usualy do not know of these things. They can not only relae the instances of abuse in
some detail, but they can dso demondrate it on their bodies, demondirate it on dolls,
draw it on paper, and specificaly identify it when drawn on computer.

Sgnificant is the fact that a times the children fed a sense of shame when discussing
these ingtances. They seemed reluctant to talk about them and, when they did, often
talked in low hushed tones.

Also, ggnificant is the fact that [the older child] said that her father on one occasion
forbid [sic] her to tdl her mother about it or that "he would get angry with her mother.”
As | understood the evidence, [the older child] first told her Aunt Erin Orley about this
particular instance, where the warning was made by the father. [We note that Hin
Orley did not tedtify at trid.]

The evidence indicates that [the older child] was truthful when she said (among other
things) that five times her father had inserted his index finger ingde of her vagina (which
she labeled "bottom"), that once he laid on top of her and asked her how she liked it,
and a another time had her touch his soft penis.

The evidence indicates that [the younger child] probably was truthful when she said that
her father had touched her vagina (which she dso cdled "bottom”) with hisindex finger.
Her definite statements, her hyperventilating, her need for water, her low tones, her
violent shaking of her head "no" when asked whether she was lying, dl point to some
sexud violation of her - and, in dl probability under dl the circumstances of this case, by
her father. Her statements that her "pappa’ (her paterna grandfather) heard what was
happening and told the father to stop is unbelievable, and her belief in this regard may
have come from dreams, fantases, a very active imagindion, or otherwise. Smilarly,
[the younger child's] statement of atouching of her by Claudiais unbelievable.

The court, in an effort to get the parties to settle this matter, had indicated early in the
trid that it seemed [e.g., from the evidence presented so far] that the parties loved their
children dearly and that the children loved their parents dearly. The court had deduced
this from the children's behavior in the office of Dr. Wadlace, from the testimony of the
paterna grandparents, etc. No fear of their father was shown by the children; instead,
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they ran and hugged him. Subsequent evidence, especidly that gppearing in the U of M
tapes, showed that, when the children were asked about it (not in the presence of their
father), that they had a very definite and red fear of their father and dreaded going to
vigt him, much less gaying with him! [The younger child], however, did admit that she
looked forward to seeing her father during the Christmas season, because she got toys.

It is further significant that these accusations were stated to different persons on different
occasions - including the mother, the aunt (Erin Orley), and the interviewers (including
Karen Schulte and the two U of M interviewers) over a sx-month period. Indeed,
there were some recantings, but two experts (including Dr. Campbell) stated that this
might occur for a number of reasons, including stress or threets, but does not, of itsdlf,
rule out the truth of the dlegations.

% The trid court's conclusions are quoted in footnote 30. While the inferences seem legitimate when
portions of the tape are viewed in isolation, we find them unwarranted and unsupportable when the
tapes are viewed in their entirety and consdered againgt the backdrop of this case. One must assess
the behavior and statements in the context of the entire interview, including the persstent and sometimes
badgering questioning of the children. Should this case be the subject of further gppellate review, we
urge the Supreme Court to view the tapesin their entirety despite their length.

¥ The U-M/2 Faller "socid work evauation,” an exhibit to Dr. Faler's de bene esse deposition, datesin
pertinent part that records reviewed were Dr. Church's and Karen Schulte's (not the U-M/1 Meryl
Berlin report) and that "Ms. Schulte's eva uation of [the older child] was extremely comprehensive.”

¥ Schulte invited plaintiff's participation at one point, but he declined, expressing concern regarding bias
on Schulte's part.

¥ On severd occasions during the tapes, despite the fact that the interviews were conducted in afashion
that did not lend itself to the children being postive about plaintiff, the children spoke postively about
him and indicated awillingness and desire to vist with him and his wife.

* While we question Dr. Wallace's certainty that Exhibit 12 was a fabrication, and her characterizations
of some of the photographs, her conclusion regarding Exhibit 12 was not without support or reason, and
her concerns about the photographs in genera were sound. We find scant support for the tria court's
comments regarding her testimony (see footnote 29). The exchange regarding the origind of Exhibit 12
has little to do with the merits, and the discussion regarding Dr. Walace's determining whether abuse
had actually occurred seems more an issue of semantics than substance.

*® Thetria court did not consider the best interests factors under the amended statute, and thus did not
address factor (k), domestic violence, a new factor under the amended statute. Prior factor (K) is,
under the amended statute, now factor (1).
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¥ We do not address the March 25, 1994 order (see footnote 2), except to the extent that our decison
requires that the provisons regarding visitation be revisited.

% The court found in favor of the mother for the reason that she had "spent endless hours under difficult
circumstances trying to serve the menta hedth needs of the children, athough she has neglected some of
their physica hedth, eg. dental needs.”

There was no evidence that plaintiff had ever neglected to provide these necessities for his daughters
and there was evidence, recognized by the court, that defendant had neglected the children's medica
and denta needs. Claudia Bidaska, a nurse, testified the children were not taught basic hygiene and
that she tried to teach the children, for example, to wipe themselves after usng the toilet. Plaintiff
testified that when the children wereill and visited, defendant gave no information on their condition and
sent no medications with them. Haintiff introduced medical records a trid tending to support that
defendant had missed medica gppointments and had not had the children inoculated. Further, it is not
clear that defendant was addressing the mental hedlth needs of the children -- focussang on thergpy -- as
much as seeking vaidation.

¥ Paintiff's gppellate counsa was subgtituted in that day by order dated March 24, 1994.
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