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The panel of judges that rendered the decisioninthis case
havi ng voted t o deny the petition for rehearing and t he suggesti on for
t he hol di ng of a reheari ng en banc havi ng been careful | y consi dered by
t he judges of this Court inregular active service and a mpjority of

sai d judges not having voted to order that the appeal be heard or



reheard by the Court en banc, the Court being equally divided,

It is ordered that the petition for rehearing en banc be deni ed.

Di ssent attached. (Lynch, Circuit Judge, joined by Torruell a,

Chi ef Judge and by Lipez, Circuit Judge as to Parts Il and I11).

By the Court:

Phoebe Mbrse, Clerk.



LYNCH, Circuit Judge. with whom TORRUELLA, Chi ef Judge.

joins, and with whomLIPEZ, Circuit Judge, joins asto Parts |l and

|11, dissenting. | respectfully dissent fromthe deni al of defendant

Wbodrum s petition for rehearing en banc for two reasons: the case has
great constitutional and societal significance, and so neets the
requi rements of Rule 35(a), Fed. R. App. P., andthereisreasonto
doubt that the opinion is correctly decided.

l.

Thi s case is an i nportant one, not just for the devel opnent
of Fourth Amendment | aw, but also for the quality of Iife in urban
areas and t he protecti on of individual rights. These factors al one
argue for rehearing en banc. The panel decision pernmts police,
wi t hout any particular justification, tostop and | ook over taxi cabs
occupi ed wi t h passengers. This is a seizure under the Constitution, as

t he governnent concedes. See Townes v. City of New York, 176 F. 3d 138,

144 (2d Cir. 1999). Normally, the governnent woul d need probabl e
cause, or at | east reasonabl e suspicion, of acrinme to make such a
st op. If, after the stop, the police see anything that | ooks

suspi ci ous, they may t hen get t he passenger out of the cab. If the
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police see that the passenger has sonethingillicit (here agun), the
passenger nmay be arrested and t he evi dence sei zed. Thelatter two "if"
propositions are wel | established under Fourt h Arendnent | aw. But the
opening prem se -- that the police may randomy stop a cab with a
passenger -- is a newrule and is the crux of the matter here.
According to the panel, a voluntary, police-sponsored program
(call ed the Taxi I nspection Programfor Safety or TIPS) justifiesthis
newrule. Byits participationinTIPS, the cab conpany consents to
t he pol i ce st oppi ng the cab, the conpany's consent can be attributedto
the cab driver, and fromthere, consent can be i nputed to t he passenger

because of his decision to enter the cab. See United States v.

Wodrum 202 F.3d 1, 9-11 (1st G r. 2000). Thus, effectively, the cab
conpany is permtted to wai ve t he Fourth Anendnent rights of citizens
to be free from sei zure.

There are i nportant interests on both sides of this case.
Begun in 1991 as "Qperation Taxi," and nodi fiedin 1996 t o beconme TIPS, !
t he programis awell-intentionedresponseto arash of attacks and
shooti ngs, sone fatal, of cab drivers by passengers, particularlyin

m nority urban areas. Cab driving -- in Boston, as el sewhere -- is a

L The programwas revi sed after a nunber of Massachusetts tri al
courts granted notions to suppress items seized in searches that
resulted from"Qperation Taxi " stops. See Commonwealth v. Carl e, Nos.
94-11050, 94-11049, 1995 W 737537, at *3 (Mass. Super. Ct. Cct. 31,
1995); Commonweal th v. Bl and, No. 94-10127, 1994 W 879833, at *3-*4
(Mass. Super. . Aug. 23, 1994); Commonweal th v. Cosne, No. 94- 10014,
1994 WL 879664, at *4 (Mass. Super. Ct. May 9, 1994).

- 4-



not ori ousl y danger ous occupati on and t he saf ety of drivers has been,
and continues to be, at risk. Efforts to protect the safety of cab
drivers are certainly warranted. And one of the coll ateral benefits of
t he TI PS programnay be t o encourage cab drivers to provide serviceto
certai n nei ghbor hoods, nei ghborhoods t hey woul d ot herwi se shy away
from Gven the realities of urban life, the panel's decision
affirm ngthe validity of consent to sei zure t hrough t he TI PS program
may nmean that the TIPS programwi || be enmul ated in other cities andin
ot her sectors of the econony.?

But there are alsointerests onthe other side, particularly
Fourt h Amendnent i nterests. The very purpose of many constituti onal
guar antees, particularly those containedinthe Fourth Amendnent, isto
fetter the exercise of discretion by the police. Indeed, it may be
unheal thy for the police thensel ves to have such unfettered di scretion,
as such di scretion couldeasily | eadto di shonest and sl oppy police
wor k. Further, unfettered police discretionhas at tines!ledtoracial
bi as i n | awenforcenent, whether i ntended or not. Conmentators and

cases have noted t hat bei ng "stopped for bei ng bl ack” i s afrequent

2 New York Gty inpl emented a simlar program nowcalled TR P
(Taxi and Li very Robbery I nspection Program, in 1993. Recently, the
New Yor k Court of Appeal s f ound sei zures conduct ed under t he program
constitutionally invalid, thereby tainting evidence acquired as a
result. Seelnre Mihammad F., 722 N. E. 2d 45, 51-52 (N. Y. 1999),
petitionfor cert. filed sub nom New York v. Muhammad F., 68 U. S. L. W
3577 (U. S. Mar. 14, 2000) (No. 99-1443); see also United States v.
Santiago, 950 F. Supp. 590, 596-98 (S.D.N. Y. 1996).

-5-



occurrence. See, e.g., Randall Kennedy, Race, Crine, and the Law 138-

63 (1997). Adecade ago, the Massachusetts Attorney Ceneral issued a
report assailing the Boston Police Departnent for the practice of
subj ecting bl ack citizens to unconstitutional searches and sei zur es.
See Report of the Attorney General's Civil R ghts Divisionon Boston
Pol i ce Departnment Practices (Dec. 18, 1990), citedin David Col e, No

Equal Justice 25-26 & 57 n.30 (1999). And in 1992, the Suprene

Judi ci al Court of Massachusetts hel d unconstitutional, under the Fourth
Amendrent, anot her policy of the Boston Police, under whi ch t he police
st opped and searched known or suspected gang nenbers and their

associ at es on si ght.?® See Commonweal th v. Phillips, 595 N. E. 2d 310,

314-16 (Mass. 1992).
The police al ready have consi derabl e di scretionto stop
persons. Apolice officer can stop a person based si nply on reasonabl e

suspicion, see Terry v. Chio, 392 U.S. 1, 30 (1968), and i n determ ni ng

whet her t hey have reasonabl e suspi ci on, the police may consi der t he

3 As Judge Newman has said,

[t]he risk inherent in such a practice is that sonme police
officersw ll usethe pretext of traffic violations or other m nor
infractions to harass nenbers of groups identifiedby factors that
aretotallyinpermssible as abasis for | awenforcenent activity
-- factors such as race or ethnic origin, or sinply appearances
t hat sone police officers do not Iike, such as young nen with | ong
hair, heavy jewelry, and flashy cl othing.

United States v. Scopo, 19 F. 3d 777, 785 (2d G r. 1994) (Newran, C J.,
concurring).
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fact that a personturns and runs, seelllinois v. Wardl ow, 120 S. Ct .

673, 676 (2000). Inaddition, traffic stops, in practice, may be used
as a pretext to investigate other crinmes because courts will not
usually inquireintothe actual notives of the police. See Whren v.

United States, 517 U. S. 806, 813 (1996). Although police nay not nake

stops based onrace, it isdifficult toshowsuch notivation, and even

obt ai ni ng di scovery about racial practicesisdifficult. See United

States v. Arnstrong, 517 U. S. 456, 468-70 (1996). Wen one sector of

t he community feel s the brunt of di scretionary police action nore than
ot hers, that sector may be l ess | i kely to accept that t he purpose of
thelawis to protect them The extension of police discretionthat
resul ts fromthe panel decisionandits societal consequences nmake this
case worthy of a rehearing en banc.

.

The case shoul d be reheard by t he en banc court because a
novel constitutional issueisinvolved. It isfar fromclear that the
panel ' s deci si on (even as anended) is correct. The caseturns onthe
foll owi ng questi on: Does the participation of the cab conpany in a
vol untary program whi ch gi ves t he conpany's consent to the police

st oppi ng a conpany' s cab, anount to aconsent by t he passenger of the

cab to being stopped, seized, and visually searched when there is
nei t her reasonabl e suspi ci on nor probabl e cause to believe thereis any

crimnal activity?



Thi s question and the panel's answer rai se a nunmber of
concerns. To beginwi th, the opinion applies third-party consent
princi pl es derived fromthe search context tothe sei zure cont ext.
Thi s i s novel . Wodrummade no i ndi vi dual decisionto submt to police
authority. Rather, that decision was made for hi mby the taxicab
owner, and inputedly, the driver.?*

The panel opinion correctly points out that "when the
prosecution seeks to justify awarrantl ess search by proof of voluntary
consent, it . . . may showthat perm ssionto search was obtai ned from
athird party who possessed common aut hority over or ot her sufficient
relationship to the prem ses or effects sought to be inspected.”

United States v. Matl ock, 415 U. S. 164, 171 (1974). Conmon aut hority

"rests . . . onmnmutual use of the property by persons generally havi ng
j oi nt access or control for nost purposes, sothat it is reasonableto
recogni ze t hat any of the co-inhabitants hastheright topermt the
inspectioninhisownright and that the others have assuned t he ri sk
t hat one of their nunber m ght permt the common area to be searched. "
Id. at 171 n.7.

But thereis noauthority cited for the application of third-

party consent rules to the sei zure context. Indeed, the only authority

4 Even if the cab conpany coul d consent to stops and sei zures
of its cabs when the cab had only thedriver init, it does not foll ow
that the driver has any authority to consent to the seizure of the
passenger. It would be afictionto characterizethe consent given by
the driver and the passenger as "direct."
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cited by the panel for the propositionthat "[s]eizures by consent

general ly are consi dered reasonabl e" isFlorida v. Ji neno, 500 U. S.

248, 250-51 (1991). See Wbodrum 202 F.3d at 11. But that caseis a

search case, not a seizurecase; it isafirst-party consent case, not
athird-party consent case; andit is asearch of an aut onobil e case,
not a sei zure of a person case. See Ji neno, 500 U. S. at 249. | ndeed,
t he panel opi ni on acknow edges that third-party consent has only been

applied to searches, not seizures. See Wodrum 202 F.3d at 10-11.

Critical tothe panel's decisionis the analogy it draws
bet ween t he shared control over the taxi cab and t he shared control over
aliving space. The analogy is weak. Inthelatter i nstance, one co-
habi tant's consent i s inputedto other co-habitants because persons
i ving toget her reasonabl y understand that their housermates nay invite
outsiders (includingthe police) toenter the prem ses and | ook ar ound
"common areas."”

Al t hough t he passenger, inentering ataxicab, certainly
relinqui shes sone control over the technical driving decisions of the
taxi cab driver, therelationshipis not |like the sharing expected
bet ween housenat es. When a passenger hires a taxi cab, the expectation
i s that the passenger assunes control over all the inportant deci sions,
i ncludi ng the vehicle' s travel route (shoul dthe passenger chooseto
specify) andits ultimte destiny. It is doubtful that a passenger,

t hrough not hing nore thanthis relationshipwth the taxicab driver,
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consents tothe unfettered di scretion of the policeto stopthe taxicab
in order to nmake sure that he hinmself is not a dangerous crim nal.

Further, the rel evant seizure, here, is not of the taxicab,
and so the cab dri ver and passenger's overl appi ng aut hority over the
vehicleis besidethe point. For the purposes of third-party consent
inthis seizure, the rel evant object over which the cab driver and
passenger woul d need t o have conmon aut hority i s t he t axi cab passenger.
But the cab driver does not, cannot, have common aut hority over the
passenger’s person; sinply, and obvi ously, a person cannot gi ve thi rd-
party consent to the search or seizure of another person.

The opi ni on al so di scounts the privacy i nterests of soneone
who hail s acab. Thereisinfact areasonabl e expectation of privacy
by the passenger in a cab. Sonetines people take cabs precisely
because cabs gi ve a great er degree of privacy than public nmass transit
or even t han wal ki ng al ong a sidewal k. If acab driver wereto stop
t he cab agai nst the will of the passenger, the fare woul d normal | y end;
t he passenger's expectationis that the cabw Il not normally stop
until it reaches the destination dictated by the passenger; and the
passenger expects he will enjoy the privacy of the passenger
conpart ment.

The cab passenger i s not |i ke soneone who visits a prison and
S0 "consents" to certain special prison procedures that are driven by

securityneeds. . United States v. Sihler, 562 F. 2d 349, 350-51 (5th
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Cir. 1977). The better anal ogy may be to a hotel room which, like a
cab, isrented for sol e occupancy for a period of tinme. W would not
say that the owner of a hotel could consent to the search of hot el
roons occupi ed by guests t hrough the owner's voluntary participationin
a programt hat aut hori zed policeto enter the roons at their discretion
to protect the cleaning staff or to prevent theft of hotel property.?®

In Stoner v. California, 376 U. S. 483 (1964), the Suprene Court held

t hat t he Fourth Anendnent protected a hotel guest fromuse of evi dence
sei zed under a "consent"” to search his hotel roomgi ven by t he desk
clerk. See id. at 490.

Further, the purported "consent” hereis of an odd sort --
it is not aconsent tospecific policeactioninaspecific factual

setting, asisusually the situationinconsent to search cases. In

5 It is a weak argunent that a passenger who hails a cab,
per haps the only cab i n sight and perhaps after dark, has voluntarily
consented to bei ng sei zed because thereis a small decal on the cab
indicating its participationin the TIPS program In this case,
Wbodrumapparently hail ed the cab i n the dark between nm dni ght and 1
a.m on aJanuary night i n Boston. |In Massachusetts, acabis apublic
accommodat i on and a conmon carrier, and citi zens have every reason to
think that their constitutional rights will be protected, not wai ved,
when they take a cab. See Mass. Gen. Laws ch. 272, 8 92A (public
accommodat i on); Hat haway v. Checker Taxi Co., 73 N. E. 2d 603, 606-07
(Mass. 1947) (taxicab drivers, as cormmon carriers for hire, owe their
passengers t he "hi ghest degree of care"”). As the Seventh Crcuit has
said, "Courts confronted with clains of inplied consent have been
reluctant to uphold a warrantl ess search based si nply on acti ons t aken
inthelight of a postednotice." MGann v. Northeast Reg'| Conmuter
R R Corp., 8 F.3d 1174, 1180 (7th Cir. 1993). 1In any event, the
st andards for avoluntary wai ver of a constitutional right are not net
by hailing a cab and then getting in one that bears a TIPS decal.
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t hose situati ons, the voluntari ness of the consent i s determ ned from

the ci rcunstances. See Schneckloth v. Bustanonte, 412 U. S. 218, 248-49

(1973). Here, by contrast, the antici patory consent to sei ze gi ven by
t he cab conpany i s open-ended: the sei zure may be at any ti me and under

any circunstances. Cf. United States v. Patrick, 959 F. 2d 991, 996

(D.C. Gr. 1992). Further, thereis no nechani smfor the cab conpany,
the driver, or the passenger to revoke the anticipatorily gi ven consent
inagiven situation. Indeed, the passenger here has no optionto

term nate the sei zure and sothis situationis unlikethe searchin

Florida v. Bostick, 501 U. S. 429, 436-37 (1991). Thus, the panel
approves a new and questionable Fourth Amendment doctrine of
i rrevocabl e anti ci patory consent to seizure (and third-party consent at
t hat).

I n sone respects, this caseis nore akintorandomstops of
nmot ori st s on public hi ghways by the police that are not supported by

pr obabl e cause or reasonabl e suspicion. InDel aware v. Prouse, 440

US. 648 (1979), the Suprenme Court held that such stops were
unconstitutional. Seeid. at 663. InProuse, the Court distingui shed
bet ween i nper m ssi bl e "spor adi ¢ and randomst ops of i ndi vi dual vehicles
maki ng their way through city traffic" and perm ssi bl e "roadbl ocks
where all vehicles are brought toahalt or anear halt." 1d. at 657.
Thi s case i s unli ke sobriety checkpoints whereall cars andall drivers

are stopped and i nspected for signs of intoxication, apracticethat
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was uphel d i nM chi gan Departnment of State Police v. Sitz, 496 U.S.

444, 447 (1990). Indeed, the gover nment has nmade no argunent here that
t he stop can be justified under Sitz. The governnment's justification
for the stopturns entirely onthe issue of consent. As inProuse, the
police here had virtually unfettered discretionandthe abilityto
engage in selective enforcenent.

"[ T] he Fourth Anrendnent requires that a sei zure nust be based
on specific, objective facts indicatingthat society'slegitimte
interests require the seizure of the particul ar individual, or that the
sei zure nmust be carried out pursuant to a pl an enmbodyi ng explicit,
neutral limtations onthe conduct of individual officers.” Brownv.
Texas, 443 U.S. 47, 51 (1979). The TIPS programis not a plan
"enbodyi ng explicit, neutral limtations onthe conduct of individual
officers.” Thereis apurported!limt inthe police manual for the
Tl PS programt hat the "[s]tops shoul d be conduct ed when and wher ever
necessary, particularly duringthe eveni ng and early norni ng hours.
Attention will be given to isolated and high crine areas.” These
instructions are so broad that they nost likelywill not act aslimts

at all.® In fact, the legend on the decal may be t he nbst accurate

6 A Massachusetts Superior Court judge held that al nost

identical instructions, ina predecessor programto TIPS, did not act
tolimt "the arbitrary and unbridled discretion of the police
of ficers.” Commonweal th v. Cosnme, No. 9410014, 1994 W. 879664, at *4
(Mass. Super. Ct. May 9, 1994).
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description: "This vehicle may be stopped. . . at any tine. . . ."
| f an open-ended anticipatory third-party consent tothe seizure of a
passenger in a cab is doubtful, andif the randomstoppi ng of cabs
absent such consent is forbidden, then the result reached hereis
guesti onabl e.
M.

Thisisadifficult case and the panel opinionis alucid
articulationof an alternative anal ysis. But, for the reasons stat ed,
| respectfully dissent fromthe denial of the petition for

reheari ng en banc.
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[cc: M. Shapiro, M. Wortman, M. Richardson, M. Ham Iton & Ms

Chai tow t z]
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