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BOMNES, Senior Circuit Judge. Appel I ant, Robert

McKel vey, appeals from a judgnment of conviction and sentence
entered by the United States District Court for the District of New
Hanmpshire. W reverse the conviction because we rule that
McKel vey's actions did not neet the statutory requirenent of
possession of "three or nore" matters constituting child
por nogr aphy.

|. Facts

A federal grand jury indicted McKelvey on April 2, 1998,
charging him in athree-count indictnent, with sexual exploitation
of children in violation of 18 U S.C. § 2251(a) (1984), possession
of photographs depicting mnors engaged in sexually explicit
conduct in violation of 18 U S.C. § 2252(a)(4)(B) (1984), and
i nducing the interstate transportation of a child with the intent
that the child engage i n prohibited sexual activity in violation of
18 U.S.C. § 2422 (1986).

On Novenber 3, 1998, MKelvey executed a witten plea
agreenent and entered a change of plea in the district court,
pl eading guilty. The gravamen of this agreenent was that MKel vey
woul d pl ead to possessi on of photographs depicting a m nor engaged
in sexually explicit conduct. |In return, the governnent agreed to
drop the other two charges and to forbear opposing a two-|evel
reducti on of the applicable offense | evel for MKel vey's accept ance
of responsibility.

The statute under which MKelvey pled guilty states in

rel evant part:



(a) Any person who-
4

(B) knowi ngly possesses 3 or
nore books, mmgazines, periodicals, filns,
video tapes, or other matter which contain any
vi sual depiction that has been mailed, or has
been shi pped or transported in interstate or
forei gn conmerce, or which was produced using
mat eri al s whi ch have been nail ed or so shi pped
or transported, by any means including by
conputer, if-—

(i) the producing of
such visual depiction involves the use of a
m nor engaging in sexually explicit conduct;
and
(i) such vi sual
depiction is of such conduct;
shal | be punished as provided in subsection
(b) of this section.
18 U.S.C. § 2252(a)(4)(B) (enphasis added).® The statute defines
"sexually explicit conduct,” 8§ 2252(a)(4)(B)(i), as including,
inter alia, "lascivious exhibition of the genitals or pubic area of
any person.” 18 U.S.C. 8§ 2256(2)(E) (1986).
The photographs that formed the basis for the charges
were taken while McKel vey was a canp counsel or at a sumrer canp in
Ver nont . At the change of plea hearing, the Assistant United

States Attorney described the pictures to the court as foll ows:

! In 1998, Congress anended 18 U.S.C. 8§ 2252 to prohibit
possession of "1 or nore" matters. See Protection of Children from
Sexual Predators Act of 1998, Pub. L. No. 105-314 § 203(a)(1), 112
Stat. 2974, 2978 (codified at 18 U. S.C. § 2252(a) (4)(B) (West Supp.
1999)). In doing so, Congress al so provided an affirmative defense
under 8 2252(a)(4)(B) for a defendant who could show that he
"possessed | ess than three matters containing [child pornography]
and pronptly and in good faith took reasonabl e steps to destroy the
matter or report it to law enforcenent officials wthout
dissemnating it to others.” Protection of Children from Sexua
Predators Act, 8 203(a)(2), 112 Stat. at 2978 (codified at 18
US C § 2252(c)).
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Those pictures as shown to the jury woul d show
a young boy |lying on his back appearing to be
asleep on his sleeping bag in a cabin at the
canp with a T-shirt pulled up under his arns
wi th his chest exposed, with no underwear, no
pants, and no shoes on. He's lying on his
back, and the series of three pictures
denonstrate that they were taken in the
sequence of one froma di stance, another from
a cl oser perspective, and the third still from
a cl oser perspective, with, | submt, and the
jury could infer, the primary focal point
being the genitals or pubic area of the nine-
year ol d boy.

Al though the district judge also considered a set of other
phot ographs, the governnment eventually abandoned its reliance on
them first in a bail hearing in the district court, albeit with

sone anbiguity,? and then forthrightly during oral argunent before

2 At a Septenmber 1, 1999 bail hearing, a transcript of which
was presented to this court as an appendi x to Def endant - Appel | ant' s
Motion of Septenber 13, 1999, the court and the Assistant United
State's Attorney had the foll owi ng exchange:

THE COURT: Are you arguing on appeal that that
phot ograph is one of the qualifying photographs?

M5. FITZG BBON: Your Honor, ny position is that
whether it is or not, you don't even have to get there
because you have three matters before you which your
Honor saw and held to be child pornography.

THE COURT: | will take that as a no, you are not
relying on the mssing photograph. How about the
phot ographs of the boy swi nging on the rope sw ng?

MS. FITZA BBON:  Your Honor, they are |ess clear
under Amirault. But, again, the governnent's positionis
you don't need to | ook at them There were three natters
presented to the court.

THE COURT: | wll take that as, no, you are not
relylng on those pictures anynore either . . : Now
we' re tal king about the three photographs of the sleeplng
boy on the cot; right?

M5. FI TZG BBON: Um hum

Tr. Bail Hearing, 30.



this court. The governnent now argues that the conviction can
stand sol ely on the photographs described above.?
Preci sel y speaki ng, however, the governnent does not rely

on photographs at all. What was seized from MKel vey were not

printed photographs; the police, acting pursuant to a valid
warrant, seized a book containing nmany strips of innocuous
phot ogr aphi ¢ negatives. Anong these was the single strip of three
negatives containing the imges described above. The government
t hen devel oped these negatives, turning them into photographs.
There is no suggestion that MKelvey ever developed these
negati ves.

1. Rule 11

McKel vey urges us to vacate his conviction for possession
of photographs of nminors engaged in sexually explicit conduct
because the requirenments of Federal Rule of Crimnal Procedure 11
were not satisfied. He argues that the district court did not
conply with Rule 11(f)'s requirenent that "Notw thstanding the
acceptance of a plea of guilty, the court should not enter a
judgnent upon such plea wthout making such inquiry as shall
satisfy it that there is a factual basis for the plea." Fed. R
Crim P. 11(f). MKelvey clains that Rule 11(f)'s requi renment could

not possibly be satisfied, because the photographs that formed the

® W have received the ot her photographs as part of the record
on appeal . They show a nunber of young boys "skinnydi pping."”
Having reviewed them we think that they fall far short of the
| egal definition of child pornography, and are squarely within the
protection of the First Anmendnent.
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basis for the charge did not depict mnors engaged in sexually
explicit conduct, as the statute requires. He further argues that
Rule 11(f) could not be satisfied because he did not fulfill the
statutory requirenent that a defendant nust possess "three or nore"
pornographic itens in order to incur crimnal liability. Because
our decision rests on the latter argunent, we assume W thout
deciding that the inages contained on the negative strip are
| asci vi ous.

A. Standard of Revi ew

The fact that MKelvey failed to nove to withdraw his
plea in the district court is not fatal to his challenge here. As

we have stated: "Wiile we ordinarily deem waived an issue not

raised before the district court, we wll determne Rule 11
conpliance for the first tinme on appeal if the record is
sufficiently developed.” United States v. Martinez-Mrtinez, 69
F.3d 1215, 1219 (1st. Cr. 1995). In order to warrant setting

asi de his plea, MKelvey nust show "'a fundanental defect [in the
pl ea proceedi ng] which inherently results in a conplete m scarri age
of justice' or 'an omssion inconsistent with the rudinentary

demands of fair procedure.'” United States v. Japa, 994 F.2d 899,

904 (1st Cir. 1993) (quoting Hill v. United States, 368 U S. 424,

428 (1962)); see also Fed. R Crim P. 11(h) ("Any variance from

the procedures required by this rule which does not affect
substantial rights will be disregarded.”"). O course, if MKel vey
pled guilty to actions that do not constitute a crine, the Japa

standard woul d be net.



B. "Three or nore" Photographs

McKel vey chall enges his plea on the grounds that there
was no factual basis for the court's finding that he possessed "3
or nore books, nmgazi nes, periodicals, filns, video tapes or other
matter," a requirenent of 18 U S.C. § 2252(a)(4)(B). After the
briefs on appeal were filed, MKelvey filed a notion with this
court, entitled "Defendant-Appellant's Mtion for an Oder (1)
Directing the Governnent to Produce, For This Court's Inspection,
the Strip of Negatives Seized From the Defendant From Wich the
Governnent Created Governnent's Exhibits 3, 4, and 5, and (2)
Al'l owi ng Defendant-Appellant to Argue Therefrom that the
Requirenent of 18 U S C 8§ 2252(a)(4)(B) that the Defendant
Possessed '3 or More Books, Magazines, Periodicals, Filnms, Video
Tapes or OQther Material' Was Not Satisfied." This argunent was
offered for the first tinme on appeal, but we do not deemit waived.

Odinarily, we do not consider argunents proffered for

the first tine on appeal. See Teansters, Chauffeurs, Warehousenen

and Hel pers Union, Local No. 59 v. Superline Transp. Co., 953 F. 2d

17, 21 (1st Cir. 1992) ("If any principle is settled in this
circuit, it is that, absent the nobst extraordinary circunstances,
| egal theories not raised squarely in the |ower court cannot be
broached for the first tinme on appeal."). Wile we recognize that

our decision in National Ass'n of Social Wrkers v. Harwood, 69

F.3d 622, 627-29 (1st Cr. 1995), allows this court the discretion
to hear clains not rai sed bel ow we believe that this discretionis

best used sparingly. See New York State Dairy Foods v. Crow ey,
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_ F.3d ___, No. 98-2370, slip op. at 20 n.9 (1st. Cr. Nov. 30,
1999). Instead, we find that the argunent has not been waived
because MKel vey could not possibly have raised it at an earlier

date. Because there were, initially and continuing to the final

sentencing hearing, a |large nunmber of photographs involved, see
supra, page 4 and note 2, the issue appeared, if not noot in the

techni cal sense, at the very least irrelevant. See United States

v. Jennings, 83 F.3d 145, 151 (6th Cr. 1996) ("Wre we to
establish a rule precluding subsequent inquiry upon remand into
such findings, then defendants would be forced to litigate every
aspect of the sentencing report in the original hearing, even
though irrelevant to the imrediate sentencing determnation in
anticipation of the possibility that, upon remand, the issue m ght

be relevant."). See also United States v. Ticchiarelli, 171 F. 3d

24, 32 (1st Cr. 1999) (citing Jennings).

Title 18 of the United States Code, 8§ 2252(a)(4)(B)
crimnalizes the know ng possession of "3 or nore books, magazi nes,
periodicals, filnms, video tapes or other matter which contain any
visual depiction [of a child engaging in sexually explicit
conduct.]" We have assuned that the matters at issue in this case
contain such a depiction; the question remains whether the one
negative strip containing three i nages may be deened "3 or nore .

matter[s]." The precise issue is one of first inpression.

In United States v. Smith, 795 F. 2d 841, 846-47 (9th GCir.

1986), the Ninth G rcuit held that unprocessed, undevel oped film



constituted a "visual depiction"”™ within the neaning of the statute.
The court stated:

[We concl ude t hat t he excl usi on of
unprocessed film from the statute's coverage
woul d inpede the child pornography |aws by
protecting a necessary internediate step in
the sexual exploitation of children. The
interpretation urged by Smth would allow
unrestricted interstate commerce in child
por nography so long as the pornography was
still in the formof undevel oped film Such a
| oophole is inconsistent with congressional
intent; the undevel oped state of the fil mdoes
not elimnate the harmto the child victins in
the films production or the incentive to
produce created by the films trafficking.

Id. Wiile instructive, Snmith does not end our inquiry. It tells
us that the negative strip in this case is a matter, but |eaves
open the question of whether the negative strip constitutes three
matters.

The Suprenme Court has stated, in a case involving
interpretation of an obscenity statute:

[T]his is a crimnal statute and nust be
strictly construed. This neans that no
of fense may be created except by the words of
Congress wused in their wusual and ordinary
sense. There are no constructive offenses.
The nost inportant thing to be determined is
the intent of Congress. The |anguage of the
statute nay not be distorted under the guise
of construction, or so limted by construction
as to defeat the manifest intent of Congress.

United States v. Alpers, 338 U S. 680, 681-82 (1950). W think

that it would be a distortion of Congress's intent to find that one
negative strip constitutes three matters. Under the plain | anguage
of the statute, a book contai ni ng hundreds of phot ographs woul d not

violate the statute. By the sane token, neither can one negative
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strip. Both are physical nmedia on which are contained nultiple
I mages. Had Congress neant for the nunber of inages to be the
rel evant criterion, it would have |ikely stated as much. Mboreover,
8§ 2252(a)(4)(B) punishes possession of "3 or nore . . . matter[s]
whi ch contain any visual depiction," (enphasis added), and not the
vi sual depictions alone. To find that the negative strip
constituted three matters, we would have to count the visual
depi ctions individually, which seens to us contrary to the | anguage
of the statute.

The principle of ej usdem generis supports our

I nterpretation. This principle states that where general words
("other matter" in this case) foll owthe enuneration of particul ar
classes of things (books, magazines, periodicals, filns, video
tapes”), the general words will be construed as applying only to
things of the sane general class as those enunerated. The
particular things nentioned in the statute are all physical nedia
on which inmages are stored; so too is a negative strip. To
interpret "other matter” to refer to visual inmages would be to

i gnore the plain |anguage of the statute.?

* There is a conflict anobng the circuits as to whether a
conput er di sk containing nultiple imges should be treated as one
matter or nultiple matters consisting of one per image. Conpare
United States v. Lacy, 119 F.3d 742, 748 (9th G r. 1997), (holding
that "matter” referred to physical nedia), cert. denied u. S
., 118 s. . 1571 (1998), with United States v. Vig, 167 F.3d
443, 448 (8th Cir. 1999) (holding that "matter"” referred to i mges,
regardl ess of physical nedia), cert. denied sub. nom TomVig v.

United States, US _ , 120 S C. 146 (1999) and cert. denied
sub. nom Donovan Vig v. United States, us. _ , 120 s. ¢
314 (1999). However this issue mght be resolved, we view a

conput er disk as potentially distinguishable froma negative strip
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Congress, in the version of the statute at issue here,
used | anguage that | eft open the possibility that one m ght possess
one or nore itens of child pornography without incurring liability
under the statute. Again, assum ng that the i mages are | asci vi ous,
that is exactly what has happened here. \When Congress realized
this possibility, it changed the statute. See supra note 1. As
one representative stated:

What is wong? Present Federal |aw, which says

it is legal to possess one or two pieces of

child pornography, but not three or nore.
Now, that was said to be the result of a

conpromse wth civil |ibertarians, but |
would say that it was an insane conprom se
with the devil, a conprom se which exposes
every American child to pedophiles and child
predators who lurk in every Anerican

comunity. Let us also say that any item of
child pornography, one item is the ultimte
exanple and evidence of the ultimate child
abuse.

144 Cong. Rec. H4504 (1998) (statenent of Rep. Bachus). Another
menber remarked:

[ T] he gentl eman from Al abama (M. Bachus) and
I are offering an anendnent that wl]l
elimnate a |oophole in the current |aw that
currently allows individuals to legally
possess child pornography.

. . . . M. Chairman, under existing Federal
l aw, an individual can only be prosecuted for
possessing child pornography if they have
three or nore books, nmgazi nes, periodicals,
films, videotapes or any other matter which
contain a visual depiction of a m nor engagi ng
in sexually explicit conduct. Unfortunately,

because the huge nunber of unrel ated i mages that may be contai ned
on a disk at least permt an analogy to a bookshelf or file
cabinet, and there is no counterpart |anguage in the statute itself
("films," "videotapes") anal ogous to a negative strip and treated
in the statute as a single matter.
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t hat neans a pedophile can legally possess a

book or nmagazine with literally hundreds of

pi ctures of children being sexually abused.

Wrse yet, it is also possible that these

predators can legally possess two videotapes

up to several hours long featuring children

bei ng nol est ed.
144 Cong. Rec. H4503 (1998) (statenment of Rep. Riley) (enphasis
added). As the legislative history of the amendnent denonstrates,
Congr ess knew what the original statute required, and exercised its
prerogative to alter the statute so that conduct such as MKel vey's
could be punished in the future. Fortunately for MKelvey,
Congress did so after MKelvey's indictnent.

Accordingly, the requirenent of the statute under which
McKel vey was prosecuted - that the defendant possess three or nore
itenms - is not satisfied in this case. Lacking a factual basis for
acceptance of MKelvey's plea then, the district court erred in
accepting that plea. This constitutes a fundanental defect in the
pl ea proceeding, thus neeting the standard enunciated in United
States v. Japa, 994 F.2d 899, 904 (1st G r. 1993).

[11. Concl usion

W reverse McKel vey's conviction on the possessi on count.
In doing so, we express no opinion as to any issue that may ari se

i f the governnent seeks to prosecute MKel vey on any ot her charge.
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