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CYR, Senior G rcuit Judge. In these consolidated

crimnal appeals, Todd Arsenault, Stephen Balsam John Meuse,
Thomas Meuse and Joseph Zackul ar seek to set aside their respective
convictions, and in certain instances the sentences inposed by the
district court, in connection wth a rash of arned robberies
perpetrated in the Boston area during 1990. W affirmthe district
court judgnent in all respects.

BACKGROUND

Wiile enployed as an electrician at BayBank in Lynn
Massachusetts in 1989, Thomas Meuse stole the bank’s bl ueprints.
Later, he recruited his friend James Ferguson, a convicted arned
robber, as well as several other acconplices, to rob the bank.
Meuse planned to cut a hole in the roof at night, through which
Ferguson could gain access. Once inside, Ferguson was to wait
until bank enployees arrived for work the follow ng norning,
threaten themw th a gun, then force themto open the vaults.

On January 7, 1990, Meuse and Ferguson, along with other
acconplices, conmtted t he BayBank robbery as pl anned and nade away
with approximately $125, 000. Over the next eleven nonths, the
group robbed fourteen other banks and business establishnments in

t he Boston area.?

These were: Sonerset Savings Bank (2/90); a Stonehamjewelry
store (3/90); WMalden Trust Conpany (3/90); Wirren Five Cents
Savi ngs Bank (4/90); Wburn BayBank (5/90); Lynn BayBank (5/90);
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Thonmas Meuse participated in alnost all the robberies
which took place prior to his arrest in August 1990. Janes
Ferguson participated in all the robberies. The remaining
appel | ants —John Meuse (Thomas Meuse's brother), Todd Arsenaul t,
St ephen Bal sam and Joseph Zackul ar —j oi ned the conspiracy later.?

Thomas Meuse was indicted in Decenmber 1994 on a single
count of aiding and abetting an arnmed bank robbery. See 18 U. S.C.
§ 2113(a), (d); id. §& 2(a). Over the next six nonths, four
superseding indictnents issued, adding various charges and
codefendants.® Followi ng further discovery and extensive pretrial -
notion practice, the forty-eight-day trial began in March 1997.

James Ferguson, a prine government wtness whose

testi nony spanned ei ght days, described the crimnal activities of

Mal den BayBank (5/90); East Boston Savi ngs Bank (6/90); Depositors’
Trust Conpany (7/90); Lloyd’'s Dianond & Gold (8/90); Gallahue’s
Mar ket (9/90); Everett Cooperative Bank (9/90); Wburn BayBank
(10/90); and Capital Bank & Trust (11/90).

2John Meuse joined in March 1990, Arsenault in My 1990,

Bal sam in August 1990. Zackul ar’ s invol verent devel oped nore
gradual | y: Ferguson used proceeds fromthe January 1990 robbery to
buy a car from a deal ership owned by Zackul ar. Over the next
several nonths, the two becane friends. Eventual |y, Ferguson

confided in Zackular that the noney used to buy the car had been
stolen. At that tinme, Zackular advised Ferguson how to set up a
sham business to conceal the source of the stolen funds.
Eventual | y, Zackul ar asked if he could participate in the last two
robberi es, which occurred during October and Novenber 1990.

*The additional charges included: conspiracy to commit arned
bank robbery, 18 U. S.C. § 371; arned bank robbery, id. § 2113
using a firearm in a crine of violence, id. 8 924(c)(1); and
conspiring to affect conmerce by nmeans of robbery, id. 8§ 1951.
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his codefendants in lurid detail. Notw thstanding the extensive
cross-exam nati on of Ferguson by defense counsel, guilty verdicts
were returned agai nst each defendant on nultiple counts.*

DI SCUSSI ON

A. The Speedy Trial Act daim

Thomas Meuse clains that the trial was del ayed for nore
than seventy nonexcl udable days in violation of the Speedy Tri al
Act (STA). See 18 U.S.C. § 3161(c)(1). There was no reversible
error.?®

On May 5, 1995, Thonmas Meuse and t he governnment submtted
ajoint notion to continue the hearing on Meuse’ s various pretrial
notions. The notion stipulated that the "[t]he governnent [was] in
the process of providing defense counsel with 79 transcripts of
recorded conversations as well as other discovery materials,” and
that "[o]nce that process is conplete, the parties will be in a
better positionto agree on certain [discovery-related] matters and

to conduct a neaningful hearing before the Court." Thr ough

“Thomas Meuse was sentenced to 627 nonths; John Meuse 336;
Zackul ar 262; Bal sam 204; Arsenault 60. Bal sam Zackul ar and
Arsenault were directed to pay restitution as well.

Normal |y, we would review factual findings relating to the
STA for clear error only, and legal rulings de novo. See United
States v. Santiago-Becerril, 130 F. 3d 11, 15 (1st Gr. 1997). But
since the district court denied Thomas Meuse's STA notion w thout
factual findings, we undertake plenary review. See United States
v. Barnes, 159 F. 3d 4, 9-10 (1st G r. 1998).
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counsel, Meuse expressly agreed that the requested continuance
woul d “serve the ends of justice and that such acti on outwei ghs the
best interests of the public and the defendants in a speedy trial."
Al though it allowed the continuance, the district court did not
simul taneously reschedule the hearing date. Utimately, the
heari ng took place on January 22, 1996 —206 days after the fourth
supersedi ng i ndi ctnment had been fil ed.

The STA states that "interest of justice" continuances
are to be excluded in conputing the maxi num seventy-day STA tine
period. See 18 U.S.C. § 3161(h)(8)(A).® Based on our decision in

United States v. Barnes, 159 F.3d 4, 9-10 (1st Cr. 1998), Meuse

contends that open-ended continuances under section 3161(h)(8) (A
shoul d be strongly di sfavored. Barnes is readily distinguishable,
however. There the district court had ordered a continuance onits

own nmotion, wthout defense counsel’s consent and wth no

®The STA states in pertinent part:

The followi ng periods of delay shall be excluded in
conputing the tinme within which an information or an
i ndi ctment nust be filed, or in conputing the tinme within
which the trial of any such offense nust conmence:

Any period of delay resulting from a continuance
granted by any judge on his own notion or at the
request of the defendant or his counsel or at the
request of the attorney for the Governnent, if the
judge granted such continuance on the basis of his
findings that the ends of justice served by taking
such action outweigh the best interest of the
public and the defendant in a speedy trial.

18 U.S.C. § 3161(h)(8)(A).



expl anation as to how the conti nuance woul d serve the interests of
justice. By contrast, Meuse consented to this continuance, and the
joint notion itself explained the grounds for the delay. See id.
at 13 (noting that the court need not articulate its explanation
for a continuance where the reasons are apparent, i.e., "set forth
in the notion papers”). Furthernore, the open-ended continuance
was granted because the parties suggested no date certain for

rescheduling the hearing. See United States v. Rush, 738 F. 2d 497,

508 (1st Cir. 1984) ("[I]n some cases . . . a court is forced to
order an (h)(8) continuance w thout knowi ng exactly how | ong the
reasons supporting the continuance will renmain valid.").

Meuse further contends that his forner counsel rendered
i neffective assi stance by endorsi ng the conti nuance. Meuse states
that he told his attorney at the outset to accept no continuance
because Meuse believed that the governnent had not yet gathered
sufficient evidence to convict. Although we nornally decline to
address ineffective-assistance clains on direct appeal, see United
States v. Ademnj, 170 F.3d 58, 64 (1st Cr. 1999), the present
record is sufficiently devel oped to enable us to do so.

In order to denonstrate ineffective assistance, a
def endant nust prove that defense counsel’s decision was (1) so
deficient that it did not come within the "wi de range of reasonabl e

prof essi onal assistance,” and (2) actually prejudi ced t he defense.

United States v. Otiz, 146 F.3d 25, 27 (1st GCr. 1998) (citing




Strickland v. Washington, 466 U S. 668, 689 (1984)).




Notwi t hstanding the conclusory assertion that the
governnment | acked the evidence to convict, the record discloses
that on May 5, 1995 the governnent and the defense were engaged in
exchangi ng vol um nous discovery materials —including dozens of
transcripts of incrimnating tape-recorded conversations —in a
highly conmplex crimnal case potentially involving multiple
def endants. Moreover, after Meuse dism ssed his first attorney,
repl acenent counsel vigorously proceeded with various pretrial and
di scovery notions. Based on the sheer volunme of the discovery
mat eri al s di scl osed by the government, Meuse’s attorneys woul d have
rendered less than effective assistance had they insisted on
proceeding to trial precipitously, w thout adequate opportunity to
review the strengths and weaknesses of the governnent’s evidence.

Furt hernore, the present record does not denonstrate that
the 206-day delay prejudiced the Thomas Meuse def ense. For one
thing, the defense relied heavily on the taped conversations to

i npeach Ferguson, the prinme prosecution witness. See, e.qg., infra

Section Il.H 7 There was no STA viol ati on.

"The attenpt to attribute the entire 206-day delay to forner
def ense counsel’s consent is an exaggeration as well. On July 3,
1995, Meuse’s brother, John, filed his own pretrial notions. Since
Thomas and John were to be tried jointly, John’s notions woul d have
toll ed Thomas’s STA period for the "reasonable period of delay”
required to dispose of John's notions "pronptly." See 18 U.S.C. §
3161(h)(7) & (h)(1). Thomas Meuse has not attenpted to denonstrate
that the delay from July 1995 to January 1996 for hearing and
resol vi ng John Meuse’s notions was not “reasonable.”
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B. The Sealing of the Fourth Supersedi ng | ndictnent

Thomas Meuse and Todd Arsenault contend that it was
| nproper to seal the fourth superseding indictnent filed in June
1995 since the governnment did not disclose the reasons for doing
so, and further, that the governnent chose to seal the indictnent
in order to gather additional evidence agai nst the defendants, not
because it needed nore tinme to arrest defendants. Finally, they
urge dism ssal on the ground that only a properly seal ed i ndi ct nent
tolls the statute of limtations and the limtations period had
el apsed before the court unseal ed the fourth supersedi ng i ndi ct nent
in February 1996.8

Crimnal Rule 6(e)(4) provides:

The federal nmagistrate judge to whom an

indictment is returned may direct that the

i ndi ct ment be kept secret until the defendant

is in custody or has been released pending

trial. Thereupon the clerk shall seal the

i ndictment and no person shall disclose the

return of the indictnent except when necessary

for the i ssuance and execution of a warrant or

sunmons.

Fed. R Crim P. 6(e)(4). Rule 6(e) rests on the prem se that
crimnal defendants not yet in custody may elude arrest upon
| earning of their indictnent. Once the court sealed the fourth

superseding indictnment in this case, arrest warrants were issued

agai nst Arsenaul t, Bal sam and Zackul ar, who had not yet been taken

'We review de novo the district court ruling rejecting the
nmotion to dismss the indictment. See United States v. Stokes, 124
F.3d 39, 42 (1st Cr. 1997).
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into custody on the federal charges. Contrary to appellants’
contention, noreover, the governnent need not articulate its
reasons for requesting that an indi ctnment be sealed, solong as its
request is based on a ground set forth in Rule 6(e). See, e.q.

United States v. Laliberte, 131 F.R D. 20, 20-21 (D. Mass. 1990);

United States v. Maroun, 699 F. Supp. 5, 6-7 (D. Mass 1988).

Their further assertion —that the government utilized
t he sealing procedure as a ruse —is neritless. Rule 6(e) does not
"forbid the sealing of an indictnment for any reason other than
taking a defendant into custody . . . [but] a nagistrate may grant

t he governnent’s request for any legitimte prosecutorial
objective or where the public interest otherwise requires it.""

United States v. Richard, 943 F.2d 115, 118 (1st Cr. 1991)

(citation omtted). |In the present case, the governnment needed to
take steps to place cooperating defendant Ferguson in a wtness
protection programduring the sunmer of 1995. The protection of a
key prosecution w tness undoubtedly qualifies as a legitinate
prosecutorial objective. See id. at 119 (citing with approval

United States v. Raney, 791 F.2d 317, 318 (4th Cr. 1986)).

Nevert hel ess, appellants contend that the governnent
shoul d have returned to court to informthe nmagi strate judge of its
new obj ective. Appellants cite no authority for their contention,
however, and the authority we have found is to the contrary. See

id. (finding "no authority for the inplied proposition that the
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governnment nust return to the nmagistrate as each new reason for
continuing the sealing order arises"). Finally, appellants point
to no evidence that the ensuing seven-nonth delay was either
pretextual or unreasonable.?®

W therefore affirm the refusal to dismss the
I ndi ct ment .

C. The Courtroom Seati ng Arrangenents

Cting the small courtroom and the attendant security
concerns, the district court directed that the defendants be seated
inthe front rowof the spectator section, rather than beside their
respective counsel at the defense table. John Meuse clains that
t he mandat ed seati ng arrangenent prevented or restrai ned def endants
from exercising their Sixth Anmendnment right to conmunicate with
counsel at trial. Further, he argues that these arrangenents
i nproperly undercut the presunption of innocence, as the jury nmay
have inferred from the isolated grouping of the defendants that
they nust be conconspirators, as charged, and because the court
security officers rose to their feet each time defendants got up to
consult with counsel, thus perhaps intimating to the jury that

def endants posed a security risk. Finally, Meuse faults the

°Al t hough we need not opine on the matter at this tine, we
note that the governnent’s decision to seal an indictnment in order
to gather further evidence against a defendant has been held to
constitute a legitimte prosecutorial objective under Rule 6(e).
See Richard, 943 F.2d at 119 (citing United States v. Lakin, 875
F.2d 168, 170 (8th Cr. 1989)).
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district court for failing even to consider the alternative seating
arrangenent proposed by the defendants, which woul d have noved t he
def ense counsel table forward two or three feet, thereby enabling
the defendants to be seated in a row directly behind their
respecti ve counsel.

As courtroom seati ng arrangenents "depend[] upon such a
variety of factors, e.qg., the size of the courtroom the nunber of
spectators, the nunber of defendants and |awers, acoustics,
security provisions, etc.,” we will not disturb the trial court

decision for anything less than "a cl earcut abuse of discretion.”

United States v. Turkette, 656 F.2d 5, 10 (1st Gr. 1981); cf.

United States v. Deluca, 137 F.3d 24, 34 (1st Cir. 1998) (noting

that, in light of courtroom security concerns, appellate court
normally defers to reasonable conditions for admtting trial
spectators). Appellants have not net their burden.

First, the district court ruled that its seating
arrangenent was necessary due to the limted space available in the
small courtroom and by the obvious security concerns which m ght
arise if ten people were to be seated at or behind the defense
tabl e. Under the district court plan, noreover, the five
defendants were seated only four to five feet from the defense
table, in the front row of the spectator section. The trial judge
al so assured the defendants that they could consult freely with

their attorneys as they wshed, either by walking the short
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distance to the defense table, or passing witten notes. See

United States v. Sorrentino, 726 F.2d 876, 887 (1lst GCr. 1984)

(finding that arrangenent caused no hi ndrance in conmuni cations).
Thus, in practical terns the seating arrangenent inposed no
significant inpedi nent upon defendants’ Sixth Anendnent right to
consult with trial counsel.

Nor is it apparent that defendants sustained any other
significant or unwarranted prejudice. The front row in the
spectator section is not an inherently prejudicial |ocation for

seating crimnal defendants. See Turkette, 656 F.2d at 10.

Furthernore, it is by no neans cl ear that seating the defendants as
a group directly behind the defense table, as they proposed, would
have | essened any slimchance that the jury woul d draw an i nproper
inference of guilt by association. Mor eover, their proposal
presented | ogistical problens, as it required that ten persons be
seated in a cranped area, which woul d bl ock one of the gates in the
bar rail and require that all wtnesses be rerouted through the
remai ni ng gate.

Finally, their characterization of the court security
officers novenments — as "defensive" — is subjective and
concl usory. The record in no way suggests that the security
officers actions were either so dramatic or wunusual as to
i nfluence the jury unduly.

We therefore discern no clearcut abuse of discretion in
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the district court ruling. See id. at 10.1°

D. The Sufficiency of the Evidence

Thomas Meuse clains that the governnent adduced
i nsufficient evidence that he knew Ferguson woul d use a gun during
their arnmed robbery of the Sonerset Savings Bank on February 10,
1990, and that this court nust therefore reverse his conviction for
ai ding and abetting Ferguson in the use of a firearm during that
r obbery. See 18 U S.C. 8§ 924(c)(1). More particularly, Meuse
argues that al though he and Ferguson did di scuss the need to use a
firearmfor the Lynn BayBank robbery in January 1990, they did not
do so in regard to the Sonerset Savings Bank robbery, in which a

significantly different nodus operandi was enpl oyed.

In order to convict Meuse of aiding and abetting, it was
necessary for the governnment to prove that he knewto a "practi cal

certainty," United States v. Spinney, 65 F.3d 231, 238 (1st Cr.

1995), that Ferguson would use a gun in the Sonmerset Savings Bank
robbery. The governnent did so.!!

First, Meuse exaggerates the dissimlarities in the nodi

®There is no conclusive evidence that the district court
declined to consider the alternative seating arrangenent.
Mor eover, the defense notion was filed before the district court
ruled. Finally, defendants never suggested bel ow that the court
had overl| ooked their notion.

"Viewing the evidence in the light nost favorable to the
verdict, we assess its sufficiency de novo to determ ne whether a
rational jury could find each el enent of the charged of fense beyond
a reasonabl e doubt. See United States v. Guerrero, 114 F.3d 332,
339 (1st Cir. 1997).
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operandi enployed in the two robberies. He planned and instigated
t hese robberies because he had worked inside both banks, as an
electrician, and was famliar with their layouts and security
systens. |In discussions with Ferguson prior to the first robbery,
Meuse proposed to bypass the security systens by cutting through
the bank’s roof. He suggested that Ferguson be |owered into the
bank to await the early arrival of bank enployees, whom Ferguson
was to threaten with a weapon in order to gain access to the
vaults. Afterward, Ferguson was to flee in a getaway car nmanned by
Meuse and their acconplices. The sane essential elenents were
utilized in the first two robberies, as well as in several |ater
robberies. Although Ferguson did not testify that he and Meuse

again spoke about using a gun imrediately prior to the second

robbery, the very absence of any such discussion on the second
occasion fairly invited a rational jury inference that the second
bank robbery was to be conducted in essentially the same nmanner,
including the intimdation of bank enployees wth a gun,
successfully enployed in the first robbery.

There was other evidence as well from which the jury
rationally could find that Meuse hinself carried the gun to the
second bank robbery. Ferguson testified that, followi ng the first
robbery, he gave Meuse the gym bag which contained not only
Ferguson’s 9nm sem automatic pistol but also the tools Meuse had

used to cut a hole in the Lynn BayBank roof. Meuse took the bag
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home with him then, as Ferguson testified, Meuse carried it to the
second robbery. Thus, the jury rationally could infer that upon
opening the gym bag to retrieve the cutting tools needed to
penetrate the Sonerset Bank roof, Meuse woul d have seen the gun.
Mor eover, Ferguson testified that he used the same weapon in both
robberi es.

Therefore, viewed in the light nost favorable to the

verdi ct, see Querrero, 114 F.3d at 339, the evidence supported a

rational inference that Meuse knew to a “practical certainty” that
Ferguson woul d use a gun in the second robbery.

E. The CGuilty Plea Coll ogquy

Thomas Meuse next contends that the district court erred
inadmtting into evidence the state-court plea colloquy which took
place at the time he pled guilty to charges arising out of his
abortive August 1990 robbery of Lloyd' s Dianond & Gold. Citing Od

Chief v. United States, 519 U S. 172 (1997), Meuse contends that

his agreenment to stipulate to this earlier guilty plea barred the
government from adducing any further evidence about either the
prior conviction or the underlying robbery.

Evidentiary rulings under Federal Rule of Evidence 403

are reviewed only for abuse of discretion. See United States v.

Tse, 135 F.3d 200, 208 (1st Cir. 1998). 1In his state-court plea
col l oquy, Meuse admitted that he and Sean Cote had used burglary

tools in an attenpt to cut through the Lloyd s Jewelry Store roof,
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and when detected by police, had fired on the police while
attenpting unsuccessfully to escape in a stolen car. Meuse pl ed
guilty to attenpted breaki ng and entering, assault with a dangerous
weapon, and unl awful possession of an electric weapon (stun gun),
burglary tools, and a stolen vehicle. As this abortive robbery was
al so the subject matter of the Hobbs Act conspiracy count charged
in the federal indictnment agai nst Meuse, the plea colloquy clearly
was adm ssi bl e as an adm ssi on probative of his guilt on the Hobbs

Act count. See United States v. De Leon Ruiz, 47 F.3d 452, 455 (1st

Cir. 1995); Fed. R Evid. 801(d)(2). Thus, reliance on A d Chief
was m spl aced, since the governnent in that case had charged the
def endant with possession of a firearmby a convicted felon. See
18 U.S.C. §8 922(g)(1). The Suprene Court therefore held that the
government nust accept the defendant’s offer to stipulate to the
fact of the prior conviction, but could not adduce evidentiary

details of the underlying crine. See Ad Chief, 519 U S. at 177,

190 ("[T]he fact of the qualifying [prior felony] conviction is
al one what matters under [18 U. S.C. §8 922(g)(1)]."). However, the
bases for the Suprene Court ruling were (i) that “proof of the
defendant’s [felon] status goes to an elenment entirely outside the
nat ural sequence of what the defendant is charged wi th thinking and
doing to conmt the current offense [viz., possessing the
firearn],” id. at 191, and (ii) that the defendant’s proffered

stipulation was fully adequate to prove his felon status, whereas
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a jury informed that defendant previously conmtted a serious
assault mght infer that he had a “bad character,” and this
evi dence of propensity would cause defendant “unfair prejudice”

under Federal Rule of Evidence 403, id. at 180- 86.
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In contrast, however, "the prosecutor’s choice [not to
accept a defendant’s stipulation] will generally survive a Rul e 403
anal ysis when a defendant seeks to force the substitution of an
adm ssion for evidence creating a coherent narrative of his
t houghts and actions in perpetrating the offense for which he is
being tried."” 1d. at 192. The Meuse plea colloquy plainly fit the
latter nold, for init he described conduct specifically charged in
the federal indictnment; i.e., his August 1990 arnmed robbery. W
di scern no abuse of discretion.

F. The Rul e 404(b) Objections

Joseph Zackular and John Meuse challenge various
evidentiary rulings pursuant to Federal Rules of Evidence 403 and
404(b).** These rulings are reviewed for abuse of discretion only.

See United States v. Mngual - Corchado, 139 F.3d 34, 43 n.22 (1st

Cr. 1998).
Prior to trial, Zackular submtted a notion in limne

announcing his intention to cross-exan ne Ferguson to expose his

2Rul e 404(b) provides:

Evi dence of other crinmes, wongs, or acts is
not adm ssible to prove the character of a
person in order to show action in conformty
therewith. It nmay, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, i ntent, preparation, pl an,
know edge, identity, or absence of m stake or
acci dent :

Fed. R Evid. 404(b).
20



personal bias against Zackul ar; specifically, that follow ng his
arrest Ferguson had attenpted to have Zackular murdered. GCiting
Federal Rule of Evidence 403, Zackular contended that the
government should not be allowed to introduce evidence as to the
basis for Ferguson’s aninus; i.e., that Ferguson m stakenly
bel i eved t hat Zackul ar, who had been under indictnment for unrel ated
federal extortion charges in 1990, had inplicated Ferguson in the
robberi es which took place in 1990 in order to obtain favorable
treatment from the government in Zackular’s extortion case. In
Novenber 1990, Zackular pled guilty to conspiring to transmt
threats in interstate cormerce. Ferguson was arrested i n Decenber
1990.

Al t hough the district court did not permt the governnent
to establish that Zackular had been convicted of extortion, the
governnment was allowed to introduce evidence that a crimnal case
was pending against Zackular in 1990. The district court
determ ned that the probative value of this [imted proof —i.e.,
providing the jury with the "conplete story" relating to Ferguson’s
all eged bias — substantially outweighed any danger of wunfair
prej udi ce.

Contrary to Zackular’s claim no per se rule bars the

governnent’s introduction of evidence clearly relevant to a jury’s
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assessnent of a government witness’s bias.' Absent any expl anati on
for Ferguson’s ani nus toward Zackul ar, the jury mght be msledto
conclude that Ferguson’s feelings were irrational or arbitrary.

See, e.qg., United States v. Robinson, 530 F.2d 1076, 1079 (D.C

Cir. 1976) ("[T]he trier [of fact] nmust be sufficiently inforned of
the underlying relationships, circunstances and influences
operating on a witness so that, in light of his experience, he can
deternmine whether a nutation in testinony could reasonably be
expected as a probabl e human reaction.”) (citation omtted). Since
the district court substantially danpened the prejudicial effect of
the evidence by not allowi ng the governnent to denonstrate that
Zackul ar had been convicted of extortion, we cannot conclude that
it abused its discretion in drawing the Rule 403 bal ance as it did.

See United States v. Aquilar-Aranceta, 58 F.3d 796, 800 (1st Cr.

1995) (noting that appellate courts rarely disturb a “debatable”

Rul e 403 determ nation).

3The governnment points out as well that this evidence was
rel evant for purposes other than w tness bias. For exanple, the
evi dence corroborated the Ferguson testinony that Zackular had
asked to becone directly involved in the final robberies in 1990 in
order to get noney to pay for his defense in the extortion case.
W may affirmthe district court on any ground apparent fromthe
record. See United States v. Awon, 135 F.3d 96, 99 (1st Cr.
1998) .

“For the same reasons, we find no abuse of discretion in
admtting the evidence that Zackular was required, as a condition
of his pretrial release on the extortion charges, to call his
pretrial services officer twice a week. This evidence corroborated
Ferguson’s testinony that Zackular had placed such calls from a
cel l ul ar phone, on the nornings of both the Whburn BayBank (10/90)
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Second, the court did not abuse its discretion by
admtting the testinony of Jeannette Dion that Dion feared her
former boyfriend, John Meuse. First, the court did not pernmt Dion
to descri be specific "bad acts" which m ght explain the grounds for
her fear. Further, the Dion testinony was relevant, as it
expl ai ned her reluctance to testify as a governnent w tness. Any
countervailing prejudicial effect was slight, as Dion testified
that she had been fearful of Meuse on but one occasion, and was
"not afraid of himotherwise." Any error was harmess as well,
given the direct evidence of Meuse's guilt (e.qg., the Ferguson

testinony). See, e.q9., United States v. Harris, 165 F.3d 1062,

1066 (6th Gr. 1999).

Finally, asked what Meuse had done with the robbery
proceeds, Dion testified that he had bought marijuana. As Meuse
preserved no objection to this evidence, ! we reviewfor plain error

only. See United States v. Conley, 186 F.3d 7, 21 n.15 (1st Cr.

1999) ("Plain errors are ‘those errors so shocking that they
seriously affect the fundanental fairness and basic integrity of

the proceedi ngs conducted below.’") (citation omtted). Meuse

and Capital Bank & Trust (11/90) robberies.

“First, the governnment asked Dion if she could recall whether

Meuse had bought any "illegal substances.” The defense did not
object. Wen she answered "Yes," the governnent asked: "Wat do
you recall?" At that point, Dion answered: “"marijuana.” Only

then did the defense object. The court sustained the objection,
but the defense did not request a limting instruction.
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incorrectly asserts that this drug evidence was totally unrel ated

to the crimes charged (i.e., armed robbery). cf., e.qg., United

States v. Currier, 821 F.2d 52, 56 & n.7 (1st Gr. 1987) (drug sale

unrelated to firearns charge). It was relevant at | east insofar as
it denonstrated t hat Meuse had bought nmany expensive gifts for Dion
whi | e he had no source of legitinate i ncone, which nade it sonewhat
nore likely that he had used robbery proceeds to do so. As this
i solated, brief reference to marijuana alnost certainly had no
significant prejudicial effect onthe jury, we find no plain error.

G The Juror M sconduct d aim

Appel lants fault the district court for failing to “voir
dire” the jury after counsel to John Meuse reported havi ng observed
jurors exam ning one another’s notes. Appellants insist that the
trial judge was duty-bound to investigate these all egations. See,

e.g., United States v. Otiz-Arrigoitia, 996 F.2d 436, 442 (1st

Cr. 1993).

As the district courts are better situated to determ ne
whet her juror misconduct occurred and prejudice resulted, we
normal Iy reviewtheir renedi ati on measures only for a patent abuse

of discretion. See United States v. Cruz, 156 F.3d 22, 28 (1st

Cr. 1998). "The trial judge is not . . . shackled to arigid and
unyi el di ng set [of] rul es and procedures that conpel any particul ar

formor scope of inquiry,” Otiz-Arrigoitia, 996 F.2d at 443, but

shoul d be left free to fashion a renedy appropri ate and reasonabl e
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in the circunstances, see id.

As counsel for John Meuse was the one person in the
courtroom who reportedly observed the alleged m sconduct, the
district court sinply instructed the jurors that they were not to
| ook at each other’s notes. Since appellants failed to nove for a
mstrial, the renedi ati on neasures selected by the district court
are reviewed only for plain error. See id. at 442. And since the
m sconduct in question was uncorroborated,® and did not raise the
same specter of prejudice as inproper outside influences upon the
jury, cf. id. at 443 (voir dire conducted where juror allegedly

di scussed case wth daughter, who was seen speaking wth

defendant’s girlfriend); cf. also United States v. Bertoli, 40 F. 3d

1384, 1394 (3d Cir. 1994), we find no plain error.

H. Limtati ons on Cross-exani nation

Zackul ar clains that the district court erred in denying
him an unrestricted opportunity to play the tape recordings of
Ferguson’s jail house conversations in an effort to show that
Ferguson was biased and |acked credibility. See Fed. R Evid.

608(b) .Y The proffered tape recordings graphically described

%Several days |ater, defense counsel clained to have seen
jurors consulting each other’s notes again. The district court
expressly observed, however, that it had been keeping a carefu
wat ch, but had seen no inpropriety.

YRul e 608(b) provides:

Specific instances of the conduct of a
witness, for the purpose of attacking or
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Ferguson’s efforts to have Zackular killed. Since the defense
theory turned principally upon Ferguson’s personal aninus toward,
and notives for falsely inplicating, Zackular, it is Zackular’s
contention that the district court ruling violated his Sixth
Amendnent right to confront the w tnesses agai nst him

Confrontation clause chall enges are reviewed de novo to

determ ne whether defense counsel was afforded a reasonable
opportunity to inpeach adverse w tnesses; once that threshold is
reached, the trial court’s restrictions on the extent and manner of
cross-exam nation are reviewed only for abuse of discretion. See

United States v. Gones, 177 F.3d 76, 80 (1st Cr. 1999). The

Zackul ar clainms fail.

First, during the cross-examnation of Ferguson
Zackul ar’ s counsel elicited an adm ssion that Ferguson had tried to
have Zackular Kkilled. Mor eover, Zackular played two taped

conversations in which Ferguson described his antagonism for

supporting the wtness’ «credibility, other
than conviction of crime as provided in rule
609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the
court, if probative of truthfulness or
untrut hful ness, be inquired into on cross-
exanm nation of the witness (1) concerning the
W t ness’ character for trut hful ness or
unt r ut hf ul ness, or (2) concer ni ng t he
character for truthfulness or untruthful ness
of another witness as to which character the
Wi t ness bei ng cross-exam ned has testified.

Fed. R Evid. 608(b).
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exanpl e, Ferguson threatened to "blow [ Zackul ar’s] head off." As
the jury was adequately apprised of the nature and vehenence of
Ferguson’s feelings toward Zackular, Zackular was afforded an
adequat e opportunity to i npeach the witness in conformance with t he

Si xth Anmendnent right of confrontation.
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Furthernore, the district court expressly ruled that
Zackul ar would be permtted to play any tape recording which
di scl osed Ferguson’s bias. See id. at 81 ("[E]xtrinsic evidence is
adm ssible to show [witness] bias."). | nexplicably, however,
Zackul ar has identified no particular tape excerpt which he was

precl uded from using. See United States v. Bongiorno, 106 F.3d

1027, 1034 (1st Cir. 1997) (noting that appellate court will deem
wai ved "issues raised on appeal in a perfunctory nanner").
Finally, the district court correctly held that the recordings
coul d not be used to underm ne Ferguson’s credibility. See Gones,
177 F.3d at 81 ("Extrinsic evidence of specific bad acts is not
adm ssible to show untruthfulness.").'® There was no abuse of
di scretion.

| . Cl osing Arqunents

Appel lants contend that their convictions nust be set
asi de due to i nproper closing argunents by the prosecution. First,
they assert that the prosecutor intimted that defendants had the

burden of proof and that they should have taken the stand. For

8Zackul ar argues that the contents of the tapes did not
constitute "extrinsic evidence," since the recorded statements —
al beit out-of-court — were nade by Ferguson. On the contrary,
extrinsic evidence includes any evidence other than trial
testinmony. See United States v. Mateos-Sanchez, 864 F.2d 232, 237
(1st Cir. 1988) ("Rule 608(b), which allows specific instances of

conduct to be ‘inquired into” on cross-examnation to attack
credibility, does not provide for the adm ssion of physical
evi dence.") (enphasis added). The tapes were just such

nont esti noni al evi dence.
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i nstance, the prosecutor stated: "D d you hear any effort made [ by
the defense] . . . to ask [Ferguson] about whether he had ever nade
any inconsistent statements [e.g., in his taped conversations]
about [appellants’ involvenent in] these robberies?"

Closing argunents are reviewed de novo and reversible
error will be found only if the argunents were "‘both i nappropriate

and harnful.”" United States v. Laboy-Del gado, 84 F.3d 22, 29 (1st

Cir. 1996) (citation omtted). Prosecutorial comments wll be
found harnful if, “inthe totality of the circunstances, they would
probably have affected the outcone of the trial." [d.?*

The prosecution may not coment on a defendant’s failure

to take the witness stand in his own defense. See Giffin v.

California, 380 U S 609, 615 (1965) (Harlan, J., concurring).

Neverthel ess, the governnment "may focus on the absence of
i npeachnent [of governnent wi tnesses] during cross-exam nation so
long as [its] comments are ‘sufficiently circunscribed and [ do] not
necessarily inplicate appellant’s assertion of his fifth amendnment

right’” not to take the stand in his own defense.” United States v.

&ol dman, 563 F.2d 501, 505 (1st Cir. 1977) (citation omtted; final

alteration in original); see [l v. United States, 46 F.3d 855,

Anong the rel evant factors to be considered are "the severity
of the purported m sconduct, the weight of the evidence supporting
the verdict, the presence and Ilikely effect of a curative
instruction, and the prosecutor's purpose in nmeking the statenent
(i.e.: whether the statenment was willful or inadvertent)." Laboy-
Del gado, 84 F.3d at 29.
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858 (8th Cir. 1995); cf. United States v. Lewis, 40 F. 3d 1325, 1338

(1st Cir. 1994) (observing that prosecuti on corments concerning the
plausibility of a defense theory do not shift the burden of proof
to the defense). Although it is a source of continual anmazenment to
us that prosecutors would choose “to hand [a] defendant an i ssue on

which to appeal,” see &oldman, 563 F.2d at 505, these closing

arguments — viewed in their totality and context — expressly
focused only on defects in the cross-exam nation of Ferguson by the
defense, without inevitably inplying that appellants should have
t aken the stand. ?°

Second, appellants conplain that the governnent vouched
for Ferguson’s credibility. After observing that Ferguson woul d
| ose the benefits of his plea bargain were he to perjure hinself,
the prosecutor stated: "[Ferguson would] just throw that away,

knowi ng that he woul d have two federal prosecutors, agents, goin

out checking everything he is saying, verifying. . . . You have
seen a mountain of records . . . all of this stuff is being checked
and verified, the things that he is saying. . . . Judge Lindsay,

who has heard all of this [viz., the governnment’s case] for the
| ast three nonths and particularly Janes Ferguson for three weeks,

will make that decision as to what sentence to give him"

“*Mor eover, even if the comments were deternined i nappropri ate,
the district court repeatedly instructed the jury that the
governnment, not the defendants, bore the burden of proof. Seeid.;
supra note 19.
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(Enphasi s added.) Appellants argue that these comments suggested
to the jury that the prosecutor or the judge knew of evidence,
never disclosed to the jury, which would confirmthat Ferguson was
telling the truth.

As appel lants failed to object to the closing remarks, we

reviewonly for plain error. See United States v. Smth, 101 F. 3d

202, 213 (1st Cir. 1996); United States v. Whbey, 75 F.3d 761, 769

(st Cr. 1996) (noting that a “plain error” is one which
"seriously affects the fairness, integrity, or public reputation of
the trial process").

"*TA] prosecutor may not place the prestige of the
gover nment behi nd a wi t ness by naki ng personal assurances about the
witness'[s] credibility;” nor may the prosecutor indicate that

facts outside the jury's cogni zance support the testinmony of the

government's witnesses.” United States v. Bey, 188 F.3d 1, 7 (1st
Cr. 1999) (citation omtted; alterations in original); see United
States v. Josleyn, 99 F.3d 1182, 1197 (1st Cr. 1996). These
prohi bi ti ons enconpass assurances that the governnent "can nonitor
and accurately verify the truthful ness of the witness’ testinony."

United States v. Bowie, 892 F.2d 1494, 1498 (10th Cr. 1990).

Al t hough these particul ar cooments were i nexpert and ill-
advi sed, their context belies appellants’ efforts to convert them
into plain error. The prosecutor did not inply —at |east not

clearly and unequi vocal ly —that the so-called "verification[s]" of
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Ferguson’s story had not been introduced in evidence at trial
Rat her, by stating that "[y]ou have seen a nmountain of records,"”
the prosecutor inplied that this corroboration consisted only of

documents already introduced at trial. See United States v.

Dockray, 943 F.2d 152, 156 (1st G r. 1991) (governnent is entitled
to rebut defense suggestion that governnment wtness’'s plea
agreenent gave hima notive to lie). Further, the district court
instructed the jury that it was the sole arbiter of the credibility
of the governnent w tnesses and all other evidence. Therefore, we
find no plain error.

J. The Hobbs Act | nstruction

John Meuse contends that the district court erroneously
instructed the jury on the Hobbs Act count. Al t hough the
government nust prove that the establishnents which appellants
al | egedly robbed had operated in interstate cormerce, the district
court instructed as a nmatter of |lawthat the businesses at issue in
this case were engaged in interstate conmerce.

As Meuse failed to object to the instruction bel ow, we

reviewfor plain error. See United States v. Omens, 167 F.3d 739,

755 (1st Cir. 1999). The governnent acknow edges that the

i nstructi on was erroneous. See United States v. Gaudin, 515 U. S

506, 522-23 (1995) ("[A] crimnal defendant [has] the right to have
a jury determ ne, beyond a reasonable doubt, his guilt of every

el ement of the crinme with which he is charged."). Meuse argues
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that this was not only "trial error” but "structural error,"” which

is not subject to harm ess-error review. See Arizona v. Ful m nante,

499 U. S. 279, 280 (1991). The law is otherw se, however. See

Neder v. United States, 527 U S 1, 119 S. . 1827, 1836-37

(1999). As Meuse does not dispute that the governnment introduced
overwhel m ng evi dence that the busi nesses at issue sol d goods whi ch
noved in interstate comrerce, and it appears beyond a reasonable
doubt that the jury would have found for the governnment on this
element, the error was harmess; a fortiori, it cannot have been
plain error. See Omens, 167 F.3d at 754 (finding no plain error
where "overwhel m ng" evidence proved onmtted el enent).

K. Sent ence Enhancenent for Obstruction of Justice

John Meuse clains that the district court erred in

i nposi ng a two-1evel enhancenent for obstruction of justice. See

US S G § 3Cl1. During Ferguson’s cross-exam nation, Meuse
blurted out in open court: "I want to fire [ny] | awer because |
believe she’s working with the prosecution.” Thereafter, in

various colloquies with the court, Muse requested a severance,
claimed that he had told his attorney earlier in the day that he
intended to fire her, and maintained that he had been forced to
blurt out the above information in open court once he realized that
she did not intend to convey his wi shes to the court.

A district court finding that a defendant obstructed

justice is reviewed only for clear error, see United States V.
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Cardal es, 168 F.3d 548, 558 (1st Cir. 1999), and where the record
supports at |east two permssible inferences, the factfinder’s

choi ce between themcannot be clearly erroneous. See United States

v. Veilleux, 949 F.2d 522, 525 (1st Cr. 1991).

The record contai ned anpl e support for a preponderance-
of -t he-evidence finding that Meuse uttered this statenment wth
intent to obstruct the trial and gain an advantageous severance,

see United States v. Feldman, 83 F.3d 9, 15 (1st Gr. 1996),

whereas the Meuse claim depended entirely on his self-serving
characterization of the relevant events. H's counsel represented
to the district court that Meuse had not requested that she inform
the court that Meuse wanted to fire her, but only that he was
unhappy with the Ferguson cross-exam nation and was considering
whet her or not to dismss her. G ven the equivocal account which
Meuse gave of their conversation,?® the district court, as
factfinder, was entitled to credit counsel’s version. The district
court noted as well that earlier Thomas Meuse had used his attorney
to pass notes to the court. Thus, John Meuse plainly was aware
that there were ot her neans of conmunicating with the court besi des
blurting out his concerns in open court.

Thus, the record anply supported the district court

findi ng, by a preponderance of the evidence, that Meuse "cal cul at ed

ZIAfter the district court twice asked if Meuse had requested
that his attorney so informthe court, Meuse could only respond: "I
t hought | nade it clear."”
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[his outburst] to create the greatest damage to his trial,"” in
hopes of obtaining a bel ated severance.

L. The Restitution O der

Finally, Todd Arsenault argues that the district court
erred in ordering $70,000 in restitution, without first considering
his ability to pay. He clains a limted future-earning potenti al
on the ground that he had reported income totaling only $1383 in
the preceding ten-year period, has serious nedical and enotional
problens, and little education or vocational training.

W review restitution orders for abuse of discretion

See United States v. LiCausi, 167 F.3d 36, 52 (1st Cr. 1999).

Sentencing courts need not make explicit factual findings on the
five factors enunerated in 18 U S C. 8§ 3664(a), including the

defendant’s ability to pay, United States v. Vaknin, 112 F. 3d 579,

591 (1st CGir. 1997), provided the record supports any inplicit
finding. Inthis case, the district court specifically stated that
it had reviewed the presentence report, which included a detailed
outline of Arsenault’s financial prospects. Significantly, it
reflected that Arsenault would be relatively young when he
conpleted his five-year prison sentence and would have the
opportunity to work at his father’s business. Finally, Arsenault
was ordered to repay a nmere 20% of the |osses sustained by his
victinms. W discern no abuse of discretion in the restitutionary

order.
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CONCLUSI ON

Appel l ants’ many ot her argunents having been carefully
consi dered as wel |, and havi ng been determ ned neritless, we affirm
their respective convictions and sentences.

Affirned.
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